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PREFACE. 


It  has  been  my  endeavour  in  the  following  pages  to  supply 
to  practitioners  and  students  a  work  upon  Evidence  which 
should  take  a  middle  place  between  the  admirable  but 
extremely  condensed  Digest  of  Sir  James  Stephen,  and 
that  great  repository  of  evidentiary  law,  Taylor  on 
Evidence. 

I  have,  as  far  as  practicable,  adhered  to  one  uniform 
method  of  arrangement  throughout — that  of  stating:  (i) 
The  rules  of  evidence ;  (2)  the  principles  upon  which  they 
are  founded;  (3)  their  various  limitations;  and  (4)  the 
illustrations  to  the  rules.  The  latter  have,  for  the 
convenience  of  the  reader,  been  arranged  not  only  in 
separate  columns  according  to  their  admissibility  or  the 
reverse,  but,  wherever  possible,  in  pairs,  which  present 
analogous  facts  but  different  decisions,  the  contrasted  eases 
being  placed  side  by  side  at  the  same  height  in  the  page. 

Beferences  to  the  leading  English  text-books,  as  well  as 
to  the  standard  treatise  of  Dr.  Wharton  on  the  American 
law,  have  also  been  appended  to  each  branch  of  the 
subject. 

I  gladly  acknowledge  my  indebtedness  not  only  to  the 
latter  work,  but  also  to  the  valuable  writings  of  Professor 


*i  PBBFACB. 

James  B.  Thayer,  of  Harvard  University,  whose  labours 
have  done  bo  much  to  elucidate  the  law  of  evidence ;  to 
the  scholarly  notes  to  the  last  American  edition  of  Beet,  by 
(I  understand)  hia  former  pupil,  Mr.  C.  F.  Chamberlayne, 
to  which  frequent  reference  has  been  made  in  the  present 
volume ;  and  to  other  able  American  writers  whose  names 
are  mentioned  herein. 

The  number  of  cases  rated  has  been  relatively  very  con- 
siderable ;  and  the  references  given  thereto  in  the  text  have 
been  repeated  in  the  Index,  with  the  addition  of  the  various 
alternative  reporte  to  the  more  modem  decisions. 

SIDNEY  PHIPSON. 
7  King's  Bknch  Walk,  Temple, 
October  1892. 
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THE  LAW  OF  EVIDENCK 

BOOK  L 

PRODUCTION  OF  EVIDENCE. 


CHAPTER  I. 

INTBODUCTORY. 

LAW, — Substantive  and  Adjective. — Law  is  commonly 
divided  into  Substantive  Law,  which  define^rijghts,  duties, 
and  liabilities ;  ^^Aojectiv^^Aw,  whic^SeSnes  the  pro- 
cedurey'pleading,  and  proofTo^^ich  the  substantive  law  is 
applied  in  practice.        "* 

The  rules  of  procedv/re  regulate  the  general  conduct  of 
litigation  from  its  initial  to  its  final  stage ;  the  object  of 
pleading  is  to  ascertain  for  the  guidance  of  the  parties  and 
the  Court  the  material  facts  in  issue  in  each  particular 
case ;  proof  is  the  establishment  of  such  issues  by  proper  \ 
legal  means  to  the  satisfaction  of  the  Coiu*t.  The  first- j 
mentioned  term  is,  however,  often  used  to  include  the  other 
two. 

PROOF,  in  this  sense,  is  effected  by — (a)  evidence,  (5)  pre- 
sumptions, (c)  judicial  notice,  and  (d)  inspection. 

(a)  Evidence  means  the  facts,  testimony,  and  documents 
which  may  be  legally  adduced  by  the  parties  in  order  to 
determine  the  issues. 

The  word  is,  however,  sometimes  extended  to  all  the 
means  of  proof  above  mentioned  (Greenleaf,  s.  i ;  Tay.  s.  i) ; 
and  sometimes  restricted  either  to  facts  alone  (Best,  s.  1 1),  or 
to  testimony  and  documents  as  distinguished  from  facts 
(Steph.  art.  i). 
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Direct  and  Circumetantial  Evidence. — A  distinction  is 
also  commonly  taken  between  direct  evidence,  by  which  is 
meant  the  testimony  of  witnesses  to  a  given  fact ;  and  cir- 
cumstantial or  presumptive  evidence,  by  which  is  meant 
the  testimony  of  witnesses  to  other  facts,  from  which  the 
fact  in  question  may  be  infen*ed.  Ihe  two  forms  are  equally 
admissible,  and  the  testimony,  whether  to  the  factum  vro- 
han^^i  or  the  facta  probantia,  is  equally  direct  y  but  the 
advantage  of  the  former  is,  that  it  contains  only  one  source 
of  error,  fallibilit2J2L.testjjnony,  while  the  latter  has,  in 
addition,  fallil^lity  of  inference.  Little  is  to  be  gained 
from  a  comparison  ofliEeir  cogency,  since  both  forms  admit 
of  every  degree  of  probability,  from  the  lowest  to  the 
highest  (Hunter,  Roman  Law,  891,  892  ;  Amos,  Science 
of  Jurisprudence,  333;  Tay.  ss.  65—69;  Best,  ss.  293-295  ; 
Steph.  Introd.  to  the  Indian  Evidence  Act ;  and  General 
View  of  the  Criminal  Law ;  Whart.  s.  8.  And  see  post, 
"Relevancy"). 

(b)  Presumptions  are  either  of  law  or  of  fact. 
Presumptions  of  law  are  arbitrary  inferences  expressly 

directed  by  law  to  be  drawn  from  particular  facts ;  and 
may  be  either  condu^sive,  as  that,  a  child  under  seven  is  in- 
capable of  committing  a  felony;  or  rebuttable,  as  that  a 
person  not  heard  of  for  seven  years  is  dead,  or  that  a  bill  of 
exchange  has  been  given  for  value. 

Presumptions  of  fact  are  inferences  which  the  mind 
naturally  and  logically  draws  from  given  facts,  without  the 
help  of  legal  direction.  They  are  always  rebuttable  (see 
post,  "  Relevant  Facts,  p.  47,  et  seq,). 

(c)  Judicial  Notice  is  the  cognizance  taken  by  the  Court 
itself  of  certain  matters  which  are  so  notorious,  or  clearly 
established,  that  evidence  of  their  existence  is  unnecessary 
(post,  p.  7). 

(d)  Inspection. — Inspection  has  been  defined  as  a  sub- 
stitution of  the  eye  for  the  ear  in  the  reception  of 
evidence  (Whart.  s.  345),  and  is  generally  required  or 
allowed  whenever  it  will  assist  the  tribunal  in  arriving  at 
a  decision.  Valuable  inferences  are  frequently  derived 
through  this  channel  from  the  demeanour  of  witnesses,  the 
condition  of  premises  in  dispute  in  an  action,  or  the  instru- 
ments used  in  committing  a  crime. 

When  the  issue  is  as  to  the  state  of  a  chattel,  however, 
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its  production  is  not  primary  evidence  in  the  sense  applied 
to  documents ;  non-production  is  merely  matter  of  comment , 
and  does  not  exclude  other  evidence  (R.  v,  Francis,  12  Cox 
612  ;  Lucas  v.  Williams,  1892,  2  Q.  B.  113).  Indeed,  in  an 
action  for  injury  to  the  plaintiff's  hand,  Wright,  J.,  declined, 
in  the  absence  of  the  doctor,  and,  unless  by  consent,  to 
allow  the  jury  to  view  the  hand  (Curtler  v.  Lond.  Tram. 
Co.,  Times,  Feb.  13,  1891). 

[Tay.  ss.  554-566;  Best,  ss.  196,  197;  O.  50,  rr.  3-6; 
and  see  K.  v,  Martin,  12  Gox  204.] 

PROOF  IN  CIVIL    AND    CRIMINAL  CASE8.--The 

rules  of  proof  are  in  general  the  same  in  civil  and  criminal 
proceedings,  but  the  following  points  of  difference  must  be 
noted : — 

(i)  The  provisions  relating  to  confeasions,  dying  dedara- 
tionSjfcha/racter,  and  the  incompetency  of  parties  (u  witneases 
are  wholly,  or  partially,  peculiar  to  the  criminal  law. 

(2)  Civil  issues  may  be  proved  by  a  preponderance  of  evi- 
dence; criminal  issues,  whether  arising  in  criminal  or  civil 
proceedings,  must  be  proved  beyond  a  reasonahle  doiibt 
(Tay.  s.  112  ;  Steph.  art.  94). 

FUNCTIONS  OF  JUDaB  AND  JURY.— Matters  of  law 
are  determinable  by  the  judge,  matters  of.  fact  (with  the 
exceptions  mentioned  below)  by  the  jury. 

Questions  as  to  the  production  and  admissibility  of  evi- 
dence belong  to  the  former  class ;  questions  as  to  its  credi- 
bility and  weight,  to  the  latter.  Whether  there  is  any  evi- 
dence, therefore,  is  for  the  judge ;  whether  there  is  sufficient 
evidence  is  for  the  jury.  But  it  is  the  duty  of  the  judge  to 
explain,  and  of  the  jury  to  regard,  any  specific  rule  or  pre- 
sumption of  law  which  may  affect  the  facts,  testimony,  or 
documents  adduced. 

The  following  matters  of  fact  are  determinable  by  the 
judge : — 

(i)  The  question  of  reasonable  and  probable  cause  in 
actions  for  malicious  prosecution  or  false  imprisonment. 

(2)  Generally,  the  question  of  what  is  a  reasonable  time 
for  the  performance  of  an  act. 

(3)  The  existence  of  all  facts  on  which  the  admissibility  of 
evidence  depends  (post^  p.  92). 

(4)  The  construction  of  written  documents  is  for  the 
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Court ;  the  construction  of  peculiar  or  technical  terms  is  for 
the  jury. 

[Tay.  88.  23-48 ;  Best,  ss.  80-82 ;  Powell,  10-25.] 

OBJECTIONS  TO  EVIDENGE  AND  NEW  TBIAL8. 

(a)  Civil  Cases. 

Trials  by  Judge  and  Jury. — Subject  to  0.  39,  r.  6,  infra^ 
if  admissible  evidence  has  been  rejected  by  the  judge,  the 
injured  party  is  entitled  to  a  new  trial,  provided  he  formally 
tendered  such  evidence  to  the  judge  at  the  trial  and 
requested  the  latter  to  make  a  note  of  the  point  (Campbell 
V.  Loader,  34  L.  J.  Ex.  50). 

So,  also,  if  inadmissible  evidence  has  been  received,  pro- 
vided it  was  formally  objected  to  at  the  trial.  But  the 
grounds  of  objection  must  be  distinctly  stated,  and  no  others 
can  afterwards  be  raised  (Williams  v,  Wilcox,  8  A.  &  E.  3 14 ; 
Ferrand  v,  Milligan,  7  Q.  B.  730 ;  Bain  v,  Whitehaven  Ry. 
Co.,  3  H.  L.  C.  I ;  McDougal  v.  Knight,  14  App,  Cas.  194). 

Moreover,  even  if  the  specific  objections  prevail,  yet 
should  the  evidence  be  admissible  for  any  other  purpose, 
a  new  trial  will  not  be  granted ;  the  proper  course  being 
for  counsel  at  the  trial  to  ask  the  judge  to  explain  the 
limits  of  the  evidence  to  the  jury,  and  if  he  refuse,  then  to 
impeach  his  decision  on  the  ground  of  misdirection  (Irish 
Society  v,  Derry,  12C.&F.  641;  Milne  v.  Leisler,  7  H.  <kN. 
786,  'per  Pollock,  C.B.). 

Trials  by  Judge  Alone. — If  admissible  evidence  has  been 
rejected,  the  same  rule  holds  as  above. 

If  inadmissible  evidence  has  been  received  (whether  with 
or  without  objection)  it  is  the  duty  of  the  judge  to  reject  it 
V7hen  giving  judgment ;  and  if  he  has  not  done  so,  it  will 
be  rejected  on  appeal,  as  it  is  the  duty  of  Courts  to  arrive 
at  their  decisions  upon  legal  evidence  only  (Jacker  v,  I.  C. 
Co.,  5  Times  L.  R.  13). 

New  Trials  will  not,  however,  under  any  circumstances, 
be  granted  for  the  improper  admission  or  rejection  of  evi- 
dence unless  the  Court  to  which  the  application  is  made  is 
of  opinion  that  some  substantial  wrong  or  miscarriage  has 
been  thereby  occasioned  in  the  trial  (O.  39,  r.  6). 

[Tay.  ss.  1881,  1882;  Best,  s.  82;  Ros.  N.  P.  273,  274; 
Cmtt/s  Archbold,  730.] 
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(b)  Oriminal  Oases. 

In  criminal  cases,  the  only  remedy  for  the  improper 
reception  or  rejection  of  evidence  is  that  given  by  11  k  13 
Yict.  c.  78,  which  provides  (s.  i)  that  when  any  person  has 
been  convicted  of  a  crime  before  any  Court  of  Oyer  and 
Terminer,  Gaol  Delivery,  or  Quarter  Sessions,  the  judge 
before  whom  the  case  shall  have  been  tried  ma^,  in  his  dis- 
cretion, reserve  "  any  question  of  law  tvMch  ahall  have  arisen 
on  the  trial "  and  state  the  same,  together  with  the  special 
circumstances  under  which  it  arose,  in  a  case  for  the  con- 
sideration of  the  Court  for  Crown  Cases  Reserved. 

If  this  has  been  done,  and  it  appears  that  any  evidence 
was  improperly  received  or  rejected,  the  conviction  will  be 
set  aside.  This  rule  applies  whether  the  prisoner  was 
defended  or  not ;  whether  his  counsel  objected  or  not ;  and 
notwithstanding  there  was  sufficient  evidence,  without  that 
in  dispute,  to  warrant  the  conviction  (R.  v,  Gibson,  18 
Q.  B.  D.  5  3  7  ).  Where,  however,  the  jury,  although  allowed  in 
the  first  instance  to  consider  the  inadmissible  evidence, 
have  been  directed  by  the  judge,  before  verdict,  to  disregard 
it,  the  conviction  will  not  be  disturbed  (R.  v.  Crooks 
(C.  C.  R.),  L.  T.  vol.  Ixxxvii.  p.  188). 

There  is  a  conflict  of  decision  as  to  when  a  question  of 
law  may  be  considered  as  having  ^' aHeen  on  the  trial"  In 
R.  V.  Sullivan,  24  L.  R.  I.  191  (1889),  and  R.  v.  Coll,  ibid. 
p.  522,  the  Irish  Court  of  Criminal  Appeal  held  that  objec- 
tions to  evidence  not  taken  at  the  trial  could  not  be  after- 
wards entertained.  So,  in  R.  v,  Clark,  L.  R.  i  C.  C.  R. 
54  (1866),  where  the  prisoner  had  pleaded  guilty  and  been 
convicted,  but  after  the  trial  it  was  doubted  whether  the 
indictment,  though  good,  was  supported  by  the  evidence,  the 
Court  held  it  had  no  jurisdiction  as  the  question  had  not 
"arisen  on  the  trial."  In  R.  v.  Brown,  24  Q.  B.  D.  357 
(1890),  however,  where  the  prisoner  had  pleieuled  guilty  and 
been  convicted,  but  it  was  afterwards  doubted  whether  the 
indictment  was  good,  the  Court  unanimously  held  it  was 
not  necessary  that  a  question  of  law  existing  at  the  trial, 
should  be  taken  thereat,  and  R.  v,  Clark  {supra),  though  dis- 
tinguished, was  not  approved.  See,  also,  R.  v.  Gibson,  supra; 
R.  V.  Moore,  8  Times  L.  R.  287 ;  Ros.  Cr.  Ev.  219-223. 


(    6    ) 


CHAPTER  II. 
MATTERS  OF  WHICH  EVIDENCE  IS  UNNECESSARY. 

No  evidence  is  required  of  matters  which  are  either — 
(a)  admitted  for  the  purposes  of  the  trial,  or  (J) 
judicially  noticed. 

(a)  Admissions  for  Purpose  of  Trial. 

Admissions  for  the  purpose  of  dispensing  with  proof  at 
the  trial  may  be  made  as  follows : — 

In  Oivil  Oases,  (i)  By  the  pleadings;  (2)  Pursuant  to 
notice  under  O.  32,  rr.  1-5  (such  admissions  are  only 
available  for  the  particular  person  giving,  and  cause  affected 
by,  the  notice,  and  the  admissions  may  be  amended  or  with- 
SrsLwn  on  terms :  (r.  4) ;  (3)  By  agreement,  or  otherwise, 
before,  or  at,  the  trial,  and  with  reference  thereto  by  the 
parties  or  their  agents.  (An  admission  made  by  counsel  at 
the  trial  for  the  purpose  of  dispensing  with  proof  is  con- 
clusive, and  the  judge  should  not  hear  evidence  on  the 
point:  Urquhart  v.  Butterfield,  37  Ch.  D.  357.) 

Admissions  of  this  kind  are  not  received  as  a  substitute 
for  proof  in  divorce  proceedings,  on  account  of  the  daaigear 
of  collusion  {e.g,,  an  admission  of  adultery  made  by  the 
respondent  in  court :  Yetts  v,  Yett8,per  Hannen,  J.,  22  Feb. 
1890;  though  a  similar  admission  made  by  the  co-respondent 
through  his  counsel  was  received  as  being  against  interest  by 
the  same  judge  in  Le  Marchant  v.  Le  Marchant,  24  W.  B>. 
374);  nor  in  probate  suits  (Hutley  v.  Grimstone,  5  P.  D. 
24) ;  nor  in  peerage  claims,  for  there  may  be  a  joint-interest 
to  misstate  (Hubback,  Ev.  of  Succ.  97). 

Such  admissions  must  be  distinguished  from  those  which 
are  receivable  as  evidence  on  the  tnal ;  it  is  doubtful  whether 
the  former  amount  to  more  than  a  mere  waiver  of  proof,  and 
whether  if  a  party  seeks  to  have  any  inference  drawn  from 


CHAP.  II.]  .        JUDICIAL  NOTICE.  7 

facts  so  admitted,  he  muiit  not  prove  them  to  the  jury  (Ron. 
N.  P.  78 ;  for  admissions  of  the  hitter  kind,  see  jxmt^  p.  1 3 1 ). 

[Tay.  ss.  724''-724';  Annnal  Practice,  notes  to  O.  32; 
PoweU,  289-294;  Ros.  N.  P.  72-79;  Steph.  art.  60.] 

In  Criminal  Cases,  except  by  a  plea  of  guilty,  no  such 
admissions  are  allowed  in  cases  of  felony;  and  in  B.  v, 
Thomhill,  8  C.  &  P.  575,  the  same  rule  was  applied  to  a 
case  of  misdemeanour  (Steph.  60). 

(6)  Judicial  Notice. 

It  is  the  duty  of  the  Court  to  take  judicial  notice  of  the 
following  matters : — 

(i)  The  Law  and  Customs  of  the  Land. — Courts  will 
recognise,  without  proof,  the  Statute  and  Common  Law;  the 
rules  of  equity  and  of  maritime,  eoclesiaBtical,  and  inter- 
national law ;  the  rules  made  by  the  Lord  Chancellor,  or 
other  authorized  officials,  under  various  Acts  (e.^.,  the  Bank- 
ruptcy Bules  under  the  Act  of  1883,  s.  123);  the  Articles  of 
War  (but  not  the  book  of  Bules  and  Begulations  for  the 
Grovemment  of  the  Army :  Bradley  v.  Arthur,  4  B.  &  C. 
304);  the  jurisdiction  and  rules  of  proce^dure  of  the  Supreme 
Court  of  Justice  (the  proceedings  and  practice  of  inferior 
courts  are,  unless  regulated  by  statute,  only  noticed  by 
themselves,  and  not  by  each  other,  or  by  the  superior 
courts);  the  practice  of  conveyancers  {Re  Biosher,  53  L.  J. 
Ch.  722);  the  rules  of  average  adjustment  (Lohre  v, 
Aitchison,  3  Q.  B.  D.  538,  561);  the  general  customs  of 
the  country  {e.g,^  the  rules  of  the  road  on  land  or  sea) ;  and 
all  customs  which  have  been  frequently  established  in  the 
superior  courts  (e.^.,  the  custom  of  hotel-keepers  to  hold 
their  furniture  on  the  hire-purchase  system :  Crawcour  v. 
Salter,  18  Ch.  D.  30;  or  of  horse-dealers  to  receive  horses 
on  sale  or  return :  In  re  Florence,  10  Ch.  D.  591 ;  and  the 
fact  that  a  custom  has  been  frequently  proved  may  be  shown 
by  reported  cases  :  In  re  .Mathews,  i  Ch.  D.  505) ;  or  which 
have  been  certified  to  and  recorded  in  any  of  such  courts 
(e.^.,  the  custom  of  foreign  attachment  as  certified  by  the 
Becorder  of  London).  (Steph.  art.  58  (4),  note;  the  old 
rule  was  that  a  court  only  noticed  customs  certified  to 
itself.) 

Notice,  however,  will  not  be  taken  of  Orders  in  Council, 
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(A.-G.  V,  ThickfitoDe,  8  Price  89);  or  of  transactions  in 
parliamentary  journals  (R.  v.  Knollys,  i  Ld.  Ray.  10,  15; 
though  copies  are  now  admissible  if  purporting  to  be 
printed  by  the  official  printer  :  (8  &  9  Vict.  c.  113,  s.  3 ;  31 
&  32  Vict.  c.  37 ;  or  by  H.M.'s  Stationery  Office  :  45  <b  46 
Vict.  c.  9,  s.  2);  or  of  Scotch,  colonial,  or  foreign  law, 
which,  as  will  be  hereafter  seen,  must  be  proved  as  a  fact  by 
skilled  witnesses,  except  in  those  tribunals  which,  forming 
a  common  forum  of  appeal  from  several  jurisdictions,  will, 
in  appeals  from  one,  judicially  notice  the  law  of  the  others 
(Cooper  V,  Cooper,  13  App.  Cas.  88;  in  such  cases  that 
which  was  a  question  of  fact  in  the  court  below  to  be 
proved  by  evidence  becomes  on  appeal  a  question  of  law  to 
be  judicially  noticed). 

( 2)  Oonstitutional,  Political,  and  Administrative  Matters. 
— Judicial  notice  will  be  taken  of  the  accession  and  demise 
of  the  Sovereigns  of  this  country;  of  the  existence  and  titles 
of  all  other  recognised  Sovereign  Powers  (the  judges  being 
bound  to  know  whether  a  State  has  been  recognised  or  not : 
Taylor  v.  Barclay,  2  Sim.  213);  of  the  principal  officers  of 
State  and  heads  of  departments,  whether  past  or  present 
(Whaley  v.  Carlisle,  17  Ir.  L.  R.  N.  S.  792);  of  the  judges 
of  the  Supreme  Court  (but  not,  it  seems,  of  those  of  inferior 
courts :  Van  Sandau  v.  Turner,  6  Q.  B.  773,  786);  and  of 
marshals  and  sheriff  (though  not  of  their  deputies :  Grant 
V,  Bagge,  3  East  128). 

The  Court  will  also  notice  the  privileges  of  its  own 
officers  and  solicitors  (Stokes  v.  Mason,  9  East  426;  Walford 
f?.  Fleetwood,  14  M.  &  W.  449) ;  but  not  their  names  (Frost 
V,  Hayward,  10  M.  &  W.  673  ;  in  Hunt  v,  Fineburgh,  Times 
8  Dec.  1888,  however,  Huddlestone,  B.,  took  judicial  cog- 
nizance that  one  of  the  solicitors  to  the  record  had  been 
suspended). 

So,  judicial  notice  will  be  taken  of  a  war  in  which  this 
country  is  engaged  (R.  v.  de  Berenger,  3  M.  &  S.  67) ; 
though  not,  it  seems,  of  one  between  foreign  Powers 
(Bolder  v.  Huntingfield,  11  Ves.  292) ;  and  generally  of  all 
public  matters  affecting  the  government  of  the  country. 

(3)  Territorial  and  Geographical  Divisions.  —  Judicial 
notice  will  be  taken  of  the  extent  of  British  jurisdiction 
(see  6  <k  7  Vict.  c.  94) ;  of  the  territorial  and  administrative 
divisions  of  the  country  into  counties,  towns,  parishes,  &c. ; 
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(DeybeFs  case,  4  B.  4b  A.  242 ;  K.  v.  Isle  of  Ely,  '5  Q.  B.  837  ; 
B.  V,  St.  Maurice,  16  Q.  B.  908);  and  of  the  geographk»l 
position  and  general  names  of  districts  and  parts  of  the  sea 
as  marked  in  the  Admiralty  charts  {e.g.y  that  the  term 
^'  The  St.  Lawrence  "  applies  to  both  the  gulf  and  river  of 
that  name :  Birrell  v.  Dryer,  9  App.  Cas.  345,  per  Lord 
Blackburn). 

But  notice  will  not  be  taken  of  the  geographical  situation 
or  boundaries  of  particular  places  (Tay.  s.  14 ;  in  Kearney  v. 
King,  2  B.  <b  Aid.  303,  the  Court  refused  to  notice  that 
Dublin  was  in  Ireland ;  aed  qu.,  and  this  appears  in  several 
statutes). 

(4)  The  Official  Gazettes  of  London,  Edinburgh,  and 
Dublin  will  be  noticed  on  their  mere  production  (31  &  32 
Vict.  c.  37,  ss.  2  and  5) ;  but  the  entire  Gazette  and  not  a 
mere  cutting  must  be  produced  (R.  v,  Lowe,  15  Cox  286). 

(5)  Official  Seals  and  Signatures. — Judicial  notice  will  be 
taken  of  the  various  royal  and  duchy  seals  (but  qucere  aa 
to  the  Boyal  sign  manual,  or  the  signatures  of  the  Lords  of 
the  Treasury :  Tay.  s.  14);  the  seals  of  the  superior  courts, 
central  office  and  its  departments  (O.  61,  rr.  i,  2,  7,  B. 
S.  C  1883) ;  and  principal  and  district  registries  (Jud.  Act, 
1873,  8.  61) ;  the  signatures  of  the  judges  of  the  superior 
courts  to  any  judicial  or  of&cial  document  (8^9  Yict.  c. 
113,  s.  2);  the  seal  and  signatures  of  tne  judges  and 
registrars  in  bankruptcy  (Bpy.  Act,  1883,  s.  137  ;  and  of 
the  persons  authorized  by  the  judge  to  administer  oaths 
therein,  Bpy.  Bules,  50) ;  all  other  seals  allowed  by  statute 
to  be  used  by  any  public  office  or  body  (e.^.,  the  Local 
Government,  Poor  Law,  and  Public  Health  Boards;  the 
Land,  Railway,  Prisons,  Public  Works,  and  Charity  Com- 
missioners ;  the  Patent  and  Record  Offices,  <fec.) ;  and  the 
Seal  of  the  Corporation  of  London. 

And,  under  the  Commissioners  for  Oaths  Acts,  1889  and 
1891  (which  replace  O.  38,  r.  6),  judicial  notice  is  required 
to  be  taken  of  the  seals  and  signatures  to  affidavits  and 
similar  documents  required  for  the  purpose  of  any  court  or 
matter  in  England,  or  for  the  registration  of  any  instrument 
in  the  CJnited  Kingdom,  of  all  persons  authorized  (otherwise 
than  by  the  law  of  any  foreign  country)  to  administer  oaths, 
&c.,  in  any  place  out  of  England.  Such  persons  are,  in  Scot- 
land, Ireland,  the  Channel  Islands,  or  H.M.'s  colonial  or 
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foreign  dominions — ^any  judge,  court,  notary  public,  or 
other  person  lawfully  authorized  (0.  38,  r.  6);  and  in 
foreign  countries — ^the  various  diplomatic  and  consular 
agents  (C.  O.  Act,  1889,  s.  6). 

(6)  Notorious  Facts. — ^The  Court  will  take  judicial  notice 
of  facts  which  are  notorious — e.g.,  the  ordinaiy  course  of 
nature ;  the  standards  of  weight  and  measure  (Holkin  v, 
Cooke,  4T.  R.  314) ;  the  public  coin  and  currency  (Kearney 
V.  King,  2  B.  &  Aid.  303  ;  and  its  difference  of  value  in 
early  and  modem  times  :  Bryant  v.  Foot,  L.  R.  3  Q.  B.  497) ; 
the  meaning  of  common  words  and  phrases  {e.g.,  that'  beans 
are  a  species  of  pulse  :  R.  v.  Woodward,  i  Moo.  C.  C.  323) ; 
the  difference  of  time  in  places  east  and  west  of  Greenwich 
(Curtis  V.  Marsh,  4  Jur.  N.  S.  112) ;  the  fact  that  the  uni- 
versities are  national  institutions  for  the  advancement  of 
learning  and  religion  {Re  Oxford  Rate,  8  E.  <b  B.  184). 

The  Court  will  also  judicially  notice  the  almanac  annexed 
to  the  Common  Prayer  Book  as  being  part  of  the  law  of  the 
land  (Collier  v.  Nokes,  2  C.  <fe  K.  1012 ;  Tutton  v.  Darke, 
5  H.  &  N.  647 — e.g.,  the  number  of  days  in  a  given  month  : 
I  Rol.  Ab.  824 ;  or  that  a  certain  day  of  a  month  was  a 
Sunday :  Hanson  v.  Shackleton,  4  Dowl.  48) ;  but  not 
matters  not  therein  contained — e.g.,  the  time  of  sunset  on  a 
particular  day  (Tutton  v.  Darke,  sup. ;  Mr.  Taylor  doubts 
this  decision). 

Befreshing  Memory  of  Judge. — ^When  in  doubt  as  to  any 
matter  to  be  noticed,  the  judge  may  refer  for  information 
to  appropriate  sources — e.g.,  to  public  histories,  almanacs, 
and  dictionaries ;  or  to  the  officials  of  a  public  department. 
He  may  also,  it  seems,  refuse  to  take  judicial  notice  of  the 
given  matter  unless  the  party  interested  produce  the  neces- 
sary books  of  reference  (Tay.  s.  21  ;  Steph.  art.  59). 

[Tay.  ss.  4-21;  Ros.  N.  P.  80-84;  Best,  ss.  253,  254; 
Powell,  319-324  ;  Steph.  art.  58  ;  Whart.  ss.  276-340.] 


(  II  ) 


CHAPTER  III. 

MATTBBS   TO    WHICH    BVIDBNCB  MUST   BB  CONFINBD. 
VARIANCE  AND  AMBNDMBNT.    THB  BB8T  BVIDBNCB. 

EVIDENGE  MUST  BE  CONFINED  TO  THE  ISSUE.-- 

Evidence  must  be  directed  and  confined  to  the  proof  or  dis- 
proof of  the  issues,  as  settled  by  the  pUading$^  and  supple- 
mented (where  necessary)  by  the  pcvriicuUMra, 

The  pleadings  must  contain,  and  contain  only,  a  state- 
ment in  a  summary  form  of  the  material  facts  on  which  the 
parties  rely  for  their  claim,  or  defence,  but  not  the  evidence 
by  which  they  are  to  be  proved  (0. 19,  r.  4) ;  or  any  matter 
of  fact  which  the  law  presumes  in  a  party's  favour,  or  as  to 
which  the  burden  of  proof  lies  on  the  other  side,  unless  the 
same  has  first  been  specifically  denied  (0.  19,  r.  35). 

The  object  of  particulars  (which  are  now  usually  indorsed 
on  the  pleadings)  is  to  limit  the  generality  of  the  latter,  so 
as  to  inform  the  parties  precisely  of  the  case  they  have  to 
meet,  and  thus  prevent  surprise  at  the  trial.  Where  par- 
ticulars have  been  ordered,  but  not  delivered,  the  proper 
oamse  is  not  to  escdude  the  evidence,  but  to  postpone  the 
hearing  (O.  19,  rr.  6,  7 ;  0.  36,  r.  37 ;  Ros.  N.  P.  S8-^o ; 
Ros.  Cr.  Ev.  194,  195 ;  Archb.  Pr.  380-393). 

VARIANCE  AND  AMENDMENT. — Formerly  the  par- 
ties could  only  succeed  strictly  secundum  allegata  et  probata  ; 
if  the  proofs  differed  from  the  allegations,  the  variance  was 
fatal.  Now,  however,  though  the  case  made  at  the  trial  must 
not  substantially  differ  from  that  appearing  on  the  record, 
very  large  powers  of  amendment  are  oonf  eired  upon  the 
Court  with  the  object  of  preventing  a  miscarriage  of  justice. 

In  Civil  Cases  the  Court  may  at  any  time,  on  just  terms, 
allow  all  such  amendments  in  the  pleadings  as  are  necessary 
to  determine  the  real  questions  in  dispute  between  the 
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parties  (O.  28);  and,  similarly,  the  particulars  may  be 
amended,  or  a  further  and  better  statement  ordered  on. 
proper  terms  (O.  19,  r.  7  ;  Ros.  N.  P.  88-90). 

In  Oriminal  Cases,  also,  names,  dates,  and  circumstances, 
when  not  material  to  the  merits  of  the  case,  but  the  mis- 
statement of  which  was  formerly  fatal,  may  now  be  amended 
under  14  &  15  Vict.  c.  100,  ss.  i,  2,  9,  12.  So,  under  the 
Summary  Jurisdiction  Act,  1848,  s.  i,  no  objection  can  be 
raised  to  any  information,  complaint,  or  summons,  on  the 
ground  of  any  defect  in  substance  or  in  form,  or  variance 
between  such  information,  «bc.,  and  the  evidence  produced, 
though  in  the  latter  case  if  the  defendant  has  been  misled  ^ 
the  case  may  be  adjourned  (B>alph  v,  Hurrell,  44  L.  J.  M.  O. 
145  ;  Rodgers  v.  Richards,  1892,  i  Q.  fi.  555). 

[Tay.  ss.  217-296 ;  Ros.  N.  P.  90-93 ;  Powell,  510-526  ; 
Best,  ss.  278-291  ;  Ros.  Cr.  Ev.  194,  195.] 

THE  BEST  EVIDENGE  MUST  BE  GIVEN.— The  maxim 
that  "  the  best  evidence  must  he  given  of  which  the  nature  of 
the  case  permits,"  is  often  regarded  as  the  fundamental  prin- 
ciple upon  which  the  rules  regulating  the  admission  and 
exclusion  of  evidence  are  based.  It  is  extremely  doubtful,^ 
however,  whether  the  law  of  evidence  has  been  perceptibly- 
moulded  by  any  principle  so  philosophical  and  invariable. 
At  all  events,  in  the  present  day,  the  maxim  affords  but 
little  practical  guidance. 

It  is  not,  in  general,  true  that  the  best  evidence  must 
be  given ;  though  its  non-production  may  be  matter  for 
comment,  or  affect  the  weight  of  that  which  is  produced. 
Thus,  circumstantial  evidence  is  as  admissible  as  direct. 
Words  spoken  may  be  proved  by  third  persons,  though  the 
speaker  is  in  court  and  might  be  called.  So,  of  hand- 
writing :  it  is  not  necessary  to  call  either  the  writer,  or 
some  one  who  saw  the  document  written ;  the  opinion  of  a 
witness  who  but  once,  and  many  years  before,  has  seen  the 
party  sign,  is  equally  admissible,  though  its  weight  may  be 
nil.  Even  on  an  indictment  for  forgery,  the  prosecutor  is 
not  an  essential  witness  to  disprove  either  the  handwriting 
or  his  authority  to  sign  (R,  v.  Hurley,  2  M.  &  Rob.  473). 
Nor,  to  disprove  consent,  need  the  party  alleged  to  have 
consented  be  called.  Again,  payment  to  a  deceased  person 
may  be  proved  either  by  the  "best  evidence" — i.e.,   the 
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oral  testimony  of  the  payer—or  the  hearsay  receipt  of  the 
deceased.  In  short,  all  admissihle  evidenoe  is,  in  genera], 
equally  receivable. 

It  is  not  even  true  that  the  best  evidence  of  which  the 
nature  of  the  case  permits  may  be  given — e.g.y  hearsay, 
though  often  the  best  obtainable  evidence,  is  generally  in- 
admissible. 

The  maxim  has  its  chief  application  to  the  proof  of  docu- 
ments ;  and,  indeed,  is  now  practically  equivalent  to  the 
rule  which  demands  that  the  contents  of  a  document  must, 
in  the  absence  of  legal  excuse,  be  proved  by  the  production 
of  the  writing  itself,  and  not  by  evidence  which  is  clearly 
substitutionary  in  its  nature — e.g.,  oral  testimony,  or  a  copy. 
Even  here,  however,  there  are  large  exceptions  to  its  truth. 
Thus,  in  the  case  of  public  documents,  duly  authenticated 
copies  are  the  proper,  and  sometimes  {e.g.^  probates  of  wills 
of  personalty)  the  only  admissible  means  of  proof;  while 
in  the  case  of  private  documents,  the  extra-judicial  admis- 
sions of  a  party  are  considered  as  primary  evidence,  and 
thus  equivalent  in  admissibility,  though  not,  of  course,  in 
weight,  to  the  production  of  the  original.  Even  where 
secondary  evidence  of  documents  may  be  given,  the  best  or 
worst  is  equally  receivable,  there  being,  technically  speak- 
ing, no  degrees. 

[Best,  ss.  87—92,  Tiote  to  Chamberlayne's  Amer.  ed. ;  Tay. 
ss.  391-427  ;  Powell,  62-69.] 
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CHAPTER  IV. 

BURDBN  OF  PROOF.     RIGHT  TO  BEGIN  AND  REPLY. 

COURSE  OF  EVIDENCE. 

BUBDEN  OF  PBOOF.— The  general  rule,  founded  on 
reason  and  justice,  is,  that  "  he  who  asserts  must  prove.  '^ 
As  applied  to  judicial  proceedings,  however,  the  phrase  has 
two  diistinct  and  frequently  confused  meanings :  (i)  The 
burden  of  proof  as  a  matter  of  law  and  pleading — ^the  burden, 
as  it  has  been  called,  of  establishing  a  case^  whether  by  pre- 
ponderance of  evidence,  or  beyond  a  reasonable  doubt ;  and 
(2)  The  burden  of  proof  in  the  sense  of  irUrodudng 
evidence  (Chamberlayne's  Best,  s.  265,  note). 

The  burden  of  proof,  in  the  former  sense,  rests  upon  the 
party,  whether  plaintiff  or  defendant,  who  substantially 
asserts  the  affirmative  of  the  issue.  It  is  fixed  at  the 
beginning  of  the  trial  by  the  state  of  the  pleadings,  and  it 
is  settled  as  a  question  of  law,  remaining  unchanged 
throughout  the  trial  exactly  where  the  pleadings  place  it, 
and  never  shifting  under  any  circumstances  whatever.  If, 
when  all  the  evidence,  by  whomsoever  introduced,  is  in,  the 
party  who  has  this  burden  has  not  discharged  it,  the 
decision  must  be  against  him  (Pickup  v,  Thames  Ins.  Co., 
3  Q.  B.  D.  594;  Chamberlayne's  Best,  s.  265,  note;  i  Green- 
leaf  (14th  ed.),  s.  74,  note;  Central  Bridge  Corporation  v. 
Butler;  2  Gray  (68  Mass.)  524;  Heinemann  v.  Heard,  62 
N.  Y.  448). 

It  is  in  the  second  sense  that  the  term  must  be  under- 
stood in  applying  the  following  rules ;  and  the  burden  of 
proof  in  this  sense  may  shift  constantly,  according  as  one 
scale  of  evidence  or  the  other  preponderates. 

The  0WU8  prohandi  in  this  sense  rests  upon  the  party  who 
would  fail  if  no  evidence  at  aU,  or  no  more  evidence,  as  the 
case  may  6e,  were  given  on  either  side ;  *;«.,  it  rests,  be/ore 
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evidence  is  gone  into,  upon  the  party  asserting  the  affirm- 
ative of  the  issue ;  and  it  rests,  afUr  evidence  is  gone  into, 
upon  the  party  against  whom  the  tribunal,  at  the  time  the 
question  arises,  would  give  judgment  if  no  further  evidence 
were  adduced. 

In  deciding  which  party  asserts  the  affirmative,  however, 
regard  must  be  had  to  the  substance  of  the  issue,  and  not 
merely  to  its  grammatical  form,  which  latter  the  pleader 
can  frequently  vary  at  will.  The  meaning  of  the  rule  is, 
that  where  a  given  allegation,  whether  affirmative  or 
negative,  forms  an  essential  part  of  a  party's  case,  whether 
as  claim  or  defence,  the  proof  of  such  allegation  rests  on 
him  (Abrath  v.  N.  E.  Ry.,  1 1  Q.  B.  D.  440,  jt^er  Bowen,  L.J.) ; 
though,  of  course,  a  negative  allegation  must  not  be  con- 
founded with  the  mere  denial  of  an  affirmative  one. 

When  the  allegation  is  affirmative  both  in  substance  and 
form,  the  case  is  simple.  Thus,  if  A.  assert  that  he  has 
sold  goods  to  B.,  or  that  B.  has  published  a  libel  concerning 
him,  he  must,  of  course,  prove  the  contract  or  tort.  Where, 
however,  there  is  an  opposition,  the  onus  is  not  always  so  easy 
to  determine.  The  following  are  common  examples  of 
averments  which  are  affirmative  in  substance,  although 
negative  in  form  : — A  claim  against  a  tenant  for  not  repair- 
ing according  to  covenant  (Soward  v.  Leggatt,  7  C.  &  P. 
613)'  against  an  architect  for  not  building  according  to 
specification  (Smith  1;.  Davies,  7  0.  &  P.  307) ;  against  a 
merchant  for  not  loading  pursuant  to  charter-party  (Ridge- 
way  V,  Ewebank,  2  M.  &  Rob.  217);  against  a  solicitor 
for  not  using  due  diligence  (Shilcock  v.  Passman,  7  C.  &  P. 
291) ;  against  a  horse-dealer,  that  a  horse  sold  by  him  with 
a  warranty  was  unsound  (Osbom  v.  Thompson,  9  C.  <&  P. 
337)  ^  against  a  prosecutor  for  instituting  proceedings  with- 
out reasonable  and  probable  cause  (Abrath  v,  N.  E.  Ry., 
8v/pra), 

The  rule  that  the  party  who  affirms  must  prove,  holds 
equally  as  to  matters  which  are  not  the  subject  of  express 
allegation,  but  relate  merely  to  the  admissibility  of  evidence ; 
e,g.^  if  either  party  desire  to  give  secondary  evidence  of  a 
lost  document,  the  burden  of  proving  the  loss  is  upon  him 
(Steph.  art.  97). 

There  are  commonly  said  to  be  two  cases  in  which  the 
burden  of  proof  (in  the  sense  of  introducing  evidence)  does 
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not  rest  upon  the  party  substantially  asserting  the  affirma- 
tive ;  or  which,  if  they  occur  during  the  trial,  will  operate 
to  shift  such  burden  to  his  opponent. 

(i)  When  there  exists  a  dispntable  presumption  of  law 
in  favour  of  a  party,  it  lies  upon  his  adversary  to  rebut 
such  presumption. 

The  burden  of  proof,  indeed,  may  be  shifted  not  only  by  re- 
buttable presumptions  of  law,  but  by  presumptions  of  fact  of 
the  stronger  kind,  or  by  any  species  of  evidence  sufficient  to 
raise  a  primd  facie  case  (Best,  s.  273  ;  The  Indus,  12  P.  D. 
46).  And  where  there  are  conflicting  presumptions,  the  case 
is  the  same  as  if  there  were  conflicting  evidence  (Steph. 
art.  9S). 

Thus,  a  party  suing  on  a  bill  of  exchange  need  not  allege, 
or  at  the  outset  prove,  consideration  (O.  19,  r.  26);  nor 
when  suing  upon  auy  contract  need  he  allege,  or  at 
the  outset  prove,  the  defendant's  fuU  age  (Hartley  v. 
Wharton,  11  A.  &  E.  934);  or  sanity  (Sutton  v,  Sadler, 
26  L.  J.  C.  P.  284 ;  though  cditer  in  case  of  a  disputed  will : 
Smee  v.  Smee,  5  P.  D.  843),  for  the  presumption  is  primd 
facie  in  favour  of  such  conditions.  So,  though  a  party 
asserting  another's  death  must  prove  it,  yet,  if  he  give 
evidence  that  such  person  has  not  been  heard  of  for  seven 
years,  the  burden  of  disproof  is  shifted  to  his  adversaiy,  for 
the  law  presumes  death  in  such  a  case.  So  the  legitirrkocy 
of  a  child  bom  during  wedlock  is  presumed;  but  if  its 
parents  are  shown  to  have  been  judicially  separated  more 
than  nine  months  before  its  birth,  the  presumption  is  re- 
versed (Hetherington  r.  HetheringtoD,  12  P.  B.  112). 

Similarly,  the  burden  of  proving  that  a  party  standing  in 
a  fiduciary  or  confidential  relation  to  another  has  acted 
hondfde  in  a  transaction  with  that  other,  lies  upon  the 
dominant  party  (Tay.  ss.  151-153;  Steph.  art.  97^^). 

(2)  Where  the  subject-matter  of  a  party's  allegation 
(whether  affirmative  or  negative)  is  peculiarly  within  the 
knowledge  of  his  opponent,  it  lies  upon  the  latter  to  rebut 
such   allegation  (Tay.  ss.  376,   377;    Best,    ss.    274-277; 

Powell,  315-317)- 

The  principle  of  this  exception  has  been  recognised 
chiefly  in  the  older  cases  and  by  the  Legislature.  Thus,  the 
burden  of  proving  authority,  consent,  qualification,  lawful 
excuse,  and  similar  defences  in  criminal  cases,  has  in  many 
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instances  been  cast~by  statute  upon  the  defendant  as  lying 
peculiarly  within  his  knowledge.  So  the  Summaly  Juris* 
diction  Act,  1879  (4^  ^  43  ^i<^*  c*  49>  &•  39^  sub-s.  2), 
dispenses  with  disproof  by  informants,  or  complainants,  of 
"any  exemption,  exception,  proviso,  excuse,  or  qualifica- 
tion "  which  would  be  in  favour  of  the  defendant. 

In  the  absence  of  statutory  provision,  however,  the  better 
opinion  now  certainly  is  that  some  primd  /cieie  evidence 
must  be  given  by  the  plaintiff  or  prosecutor  in  order  to 
cast  the  burden  of  disproof  on  the  other  side.  It  has 
frequently  been  held  that  the  difSiculty  of  proving  a  fact 
peculiarly  known  to  an  opponent,  may  affect  the  qiumtum  of 
evidence  demanded  in  the  first  instance,  but  does  not  shift  the 
entire  burden  of  proof  (Doe  v.  Whitehead,  8  A.  A  E.  571 ; 
Elkin  V.  Janson,  13  M.  &  W.  662 ;  Tolman  v.  Portbury,  L. 
R.  5  Q.  B.  288 ;  Wedgwood  v.  Hart,  2  Jur.  N.  S.  288 ; 
Price  ^7.  Worwood,  4  H.  <b  N.  512  ;  Abrath  v.  N.  E.  Ry.,  1 1 
Q.B.D.  440 ;  but  see  Huggins  v.  Ward,  21  W.  R.  914). 

[Tay.  ss.  364-377  ;  Best,  ss.  265-277  ;  Ros.  N.P.  94-96  ; 
Powell,  307—317  ;  Steph.arts.  93-97*^;  Whart.  ss.  353-371 ; 
Beven  on  Negligence,  98-127.] 

BIGHT  TO  BEGIN.— The  right  to  begin,  which  may 
prove  a  benefit  or  burden  according  to  the  strength  or 
weakness  of  a  party's  case,  is  partially,  but  not  wholly, 
determined  by  the  burden  of  proof. 

In  one  sense,  the  plaintiff  always  begins,  for  without  an 
exception  the  pleadings  are  opened  by  him  and  not  by  the 
defendant.  The  following  are  the  generally  accepted  rules 
as  to  the  right  to  begin  in  the  sense  of  opening  the  case  to 
the  jury : — 

(i)  Where  the  onus  of  proving  any  one  of  the  issues, 
however  numerous  they  may  be,  rests  upon  the  plaintiff, 
and  he  will  undertake  to  give  evidence  upon  it,  he  is 
entitled  to  begin. 

(2)  Although  there  may  be  no  issues  lying  upon  the 
plaintiff,  yet  he  is  entitled  to  begin  in  all  actions  in  which 
he  claims  atibstanticU  and  unliquidaited  da/magea  (e.g.,  actions 
founded  on  libel,  slander,  injuries  to  the  person,  covenant, 
or  assumpsit). 

(3)  If  the  onus  of  proving  all  the  issues  lies  on  the 
defendant,  he  is,  subject  to  the  exception  just  mentioned, 
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entitled  to  begin.  But  his  mere  admission  at  the  trial  of 
the  phintiS's  whole  primd  facie  case  will  not  be  sufficient 
to  give  him  this  right,  if  he  might  have  made  the  admis- 
sion by  his  pleadings  (Pontifex  v.  Jolly,  9  C.  &  P.  202 ; 
Price  V.  Seaward,  Oar.  <&  M.  23 ;  Tay.  s.  379 ;  Ros.  N.  P. 
279). 

In  probate  suits,  the  party  propounding  the  will  begins, 
if  either  its  validity  or  the  competency  of  the  testator  be 
impeached  (Smee  v.  Smee,  5  P.  D.  84) ;  but  if  these  points 
are  admitted,  and  fraud,  undue  influence,  a  later  will 
(Hutley  V.  Grimstone,  5  P.  D.  24),  or  a  codicil  (even  though 
itself  impeached  for  testamentary  incapacity,  fraud,  or 
undue  influence:  Kiding  v.  Hawkins,  14  P.  D.  56)  be 
pleaded,  the  party  so  pleading  begins. — On  petitions  for 
revocation  of  patents,  the  defendant  is  entitled  by  statute 
to  begin  (46  &  47  Vict.  c.  57,  s.  26).  In  criminal  cases,  the 
prosecution  always  begins. 

If  an  erroneous  rulmg  as  to  the  right  of  beginning  has 
occasioned  substantial  injtistice,  the  injured  party  will  be 
entitled  to  a  new  trial  (Ashby  v.  Bates,  15  M.  <fc  W.  589; 
Brandford  v.  Freeman,  5  Exch.  734). 

[Tay.  ss.  378-384;  IU)s.  N.  P.  278-282;  Best,  ss.  637- 
639;  Best,  Bight  to  Begin  and  Reply.  And  see  L.  T. 
vol.  xlv.  pp.  196,  219,  on  the  Bight  to  Begin;  Chitty's 
Archbold,  627-631.] 

COURSE  OF  EVIDENCE.— Where  there  is  only  a  single 
issue  to  be  tried,  the  party  beginning  must  exhaust  his 
evidence  in  the  flrst  instance,  and  may  not  split  his  case 
by  first  relying  on  primd  fade  proof,  and,  when  this  has 
been  shaken  by  his  adversary,  adducing  confirmatory  evi- 
dence (Jacobs  V.  Tarleton,  11  Q.  B.  421 ;  Wright  v,  Wilcox, 
9  C.  B,  650;  Green  v,  Sevin,  1^  Ch.  D.  589;  Barker  v. 
Furlong,  1891,  2  Ch.  172). 

Where  there  are  several  issues^  any  one  of  which  lies  upon 
the  plaintiff,  he  may  at  his  option  go  into  his  whole  case 
(both  original  and  rebutting)  in  the  first  instance ;  or  (as  is 
more  usual)  merely  adduce  evidence  on  these  issues  which 
lie  upon  him,  reserving  the  right  to  call  rebutting  evidence 
should  his  opponent  make  out  a  primd  fade  case.  He  may 
not,  however,  divide  the  rebutting,  any  more  than  the 
original  case  (Jackman  v,  Jackman,  14*  P.  D.  62). 
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Evidence  in  reply  must  be  directed  to  rebutting  the 
defendant's  case  and  not  to  confirming  the  plaintiff's  own 
(see  cases  swpra  ;  and  as  to  affidavits,  Gilbert  v.  Comedy  Co. 
16  Ch.  D.  594);  though  where  the  plaintiff  has  been  taken 
by  surprise  such  evidence  will  generally  be  allowed  (Bigsby 
V,  Dickenson,  4  Ch.  D.  24 ;  Rogers  v,  Manley,  42  L.  T. 
584 ;  Budd  V,  Dunn,  29  W.  R.  192). 

[Tay.  ss.  386,  387;  Ros.  N.  P.  271-274.] 

BIGHT  TO  BEPLT.— (a)  Where  Opponent  calls  Wit- 
nesses.— The  right  to  begin  entitles  a  party  to  reply  in  all 
cases  in  which  his  adversary  adduces  evidence  to  the  jury. 
Where,  however,  the  plaintiff  reserves  his  rebutting  case 
until  after  the  defendant  has  called  his  evidence,  the  latter 
has  a  special  reply  on  the  plaintiff^s  rebutting  evidence, 
though  the  plaintiff  has  the  general  reply  upon  the  whole 
case. 

Where  the  only  evidence  adduced  by  a  defendant  is  to 
character,  the  right  to  reply  upon  such  evidence,  though  it 
exists,  is  rarely  enforced;  and  evidence  which  is  merely 
addressed  to  the  judge  (Harvey  v,  Mitchell,  2  M.  <k  R.  366 ; 
Dover  v,  Maerstaer,  5  Esp.  92),  or  comments  which  are 
made  upon  a  document  used  only  to  refresh  the  memory 
of  an  adversary's  witness,  even  though  reference  be  made 
to  parts  not  looked  at  by  such  witness  (Pullen  v.  White, 
3  C.  &  P.  434),  will  not  entitle  the  opposite  party  to 
reply. 

Joint  Defendants. — Where  several  prisoners  are  jointly 
indicted,  some  calling  witnesses  and  others  not,  the  prosecu- 
tion replies  to  the  former,  but  the  latter  address  the  jury 
last  (R.  V.  Kain,  15  Cox  388;  R.  v.  Burns,  16  Cox  195; 
although  the  practice  is  not  altogether  uniform :  R.  v. 
Trevelli,  15  Cox  289;  Ros.  Cr.  Ev.  205).  So,  with  joint 
defendants  in  tort,  he  who  calls  no  witnesses  has  the 
reply  (Homsey  v.  Platen,  L.  T.  June  29,  1889).  If  co- 
defendants  rely  on  the  same  defence,  however,  even  though 
they  appear  by  separate  solicitors,  they  are  only  entitled  to 
be  heard  by  one  counsel;  while,  if  they  rely  on  separate 
defences,  they  are  entitled  to  separate  addresses  even 
though  they  appear  by  the  same  solicitor  (Chitty's  Arch- 
bold,  634,  635). 

(()  Where  Opponent  calls  no  Witnesses. — ^When  the 
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party  who  began  has  closed  his  case,  his  opponent  must 
announce  whether  he  will  adduce  evidence  or  not  (Civil 
Cases,  O.  36,  r.  36;  Criminal  Cases,  28  <&  29  Yict.  c.  18, 
ss.  I  and  2);  if  he  decide  in  the  negative,  the  party  beginning 
is  entitled  to  address  the  jury  a  second  time  for  the  purpose 
of  summing  up  his  evidence,  but  his  opponent  has  the  reply, 
except  in  the  following  cases : — 

(i)  In  public  prosecutions,  instituted  by  the  Crown,  the 
law-officers  have  the  privilege  of  a  general  reply  although 
the  defendant  calls  no  evidence  (Tay.  s.  390 ;  Steph.  Cr. 
Pro.  art.  291 ;  The  Right  to  Reply  in  Crown  Prosecutions, 
Law  Mag.  Feb.  1881). 

The  same  privilege  exists  in  revenue  cases  in  which  the 
Crown  is  concerned ;  but  it  is  doubtful  how  far  it  extends 
to  prosecutions  instituted  by  the  various  public  departments, 
or  whether  it  applies  to  counsel  merely  representing  the 
law-officers.    (See  Warburton,  L.  C.  Cr.  Law.  240-242). 

(2)  Where  a  prisoner  makes  a  statement  to  the  jury 
(which  he  is  entitled  to  do,  whether  defended  or  not  provided 
he  calls  no  witnesses:  R.  v,  Milhouse,  15  Cox  622;  and 
in  R.  17.  Maybrick  this  was  allowed  even  though  witnesses 
wei*e  called)  the  prosecution  has  the  right  to  reply. 
There  is  a  conflict  of  practice,  however,  as  to  whether 
the  statement  must  be  made  before  (R.  v,  Doherty,  16  Cox 
306;  Ros.  Cr.  Ev.  205)  or  (tfter  (R.  v,  Shimmin,  15  Cox 
122 ;  R.  i;.  Milhouse,  supra)  his  counsel's  speech. 

(3)  Formerly,  if  the  defendant's  counsel  opened  new  facts 
without  proof,  it  was  in  the  discretion  of  the  judge  to  allow 
a  reply.  Now,  however,  counsel  would  not  be  allowed  to 
take  this  course  (Civil  Cases,  Darby  v,  Ouseley,  i  H.  &  N.  i ; 
Crijn.  Cases,  resolution  of  the  judges,  cited  Ros.  Cr.  Ev.  pp. 
203-204). 

[Tay.  ss.  589-590 ;  Ros.  N.  P.  282-284 ;  Ros.  Cr.  Ev. 
203-206  ;  Best,  Right  to  Begin  and  Reply;  Chitty's  Arch- 
bold,  642-645.] 
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ADMISSIBILITY  OF  EVIDENCE. 


PART  I.— FACTS. 


CHAPTER  V. 

FACTS  IN  ISSUE.    RELEVANCY.    ADMISSIBILITY. 

The  facts  which  may  be  proved  in  a  judicial  inquiry 
are  facts  in  issue ;  facts  relevant  to  the  issue ;  and  in 
certain  cases  hearsay^  opinions,  and  judgments  as  to 
such  facts. 

PACTS  IN  ISSUE  are  those  facts  which  are  necessary 
by  law  to  establish  the  claim,  liabiHty,  or  defence,  forming 
the  subject-matter  of  the  proceedings ;  and  which,  either  by 
the  pleadings  or  by  implication,  are  in  dispute  between 
the  parties  (O.  19,  rr.  4,  15  ;  Steph.  art.  i).  Facts  in  issue 
are  determinable  primarily  by  the  substantive  law,  and 
secondly  by  the  pleadings. 

FACTS  RELEVANT  TO  THE  ISSUE  are  facts  which 
tend,  either  directly  or  indirectly,  to  prove  or  disprove  a 
fact  in  issue,  or  some  relevant  fact.  Thus,  facts  which 
merely  constitute  a  link  in  the  chain  of  proof,  or  affect  the 
credit  of  a  witness,  or  the  admissibihty  of  a  document  are 
relevant. 

Legal  and  Logical  Belevancy. — Legal  relevancy  is  for  the 
most  part  based  upon  logical  relevancy,  or  that  connection 
between  events  which,  in  the  ordinary  course  of  experience, 
is  found  to  render  one  probable  from  the  existence  of  the 
other. 
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The  two  theories,  however,  do  not  wholly  coincide.  Thus, 
certain  classes  of  facts  (e.^.,  similar  occurrences,  character, 
opinion)  which  in  ordinary  life  are  relied  upon  as  rendering 
other  facts  probable — i.e.,  are  logically  relevant  to  them — 
the  law  (with  certain  exceptions)  rejects,  as  not  possessing 
a  sufficient  degree  of  probative  force  to  form  the  basis  of 
judicial  decisions — i.e,,  are  legally  irrelevant;  on  the  gther 
hand,  numerous  facts  {e.g.,  those  necessary  to  be  proved  to 
admit  secondary  evidence  of  a  document)  are  considered 
legally  relevant  although  they  have  no  logical  bearing  on 
the  issue  (Steph.  Dig.  p.  xii). 

It  does  not  seem  possible  to  give  any  general  test  of 
relevancy  or  to  satisfactorily  classify  relevant  facts ;  and  the 
rules  on  the  subject  in  the  two  first  editions  of  Mr.  Justice 
Stephen's  well-known  Digest  (modified  from  those  in  the 
Indian  Evidence  Act),  which  contain  the  ablest  attempt  on 
the  subject,  and  were  framed  on  the  supposition  that  rele- 
vancy means  "  the  connection  of  events  as  cause  and  effect,'' 
have  not  met  with  general  acceptance. 

The  rules  are  as  follows — "  Facts  whether  in  issue  or  not 
are  relevant  to  each  other  when  one  is,  or  probably  may  be, 
or  probably  may  have  been — 

the  cause  of  the  other ;  the  effect  of  the  other ;  an 
effect  of  the  same  cause ;  cause  of  the  same  effect ; 

or  when  one  shows  that  the  other  must  or  cannot 
have  occurred,  or  probably  does  or  did  exist,  or  not ;  or 
that  any  fact  does  or  did  exist,  or  not,  which  in  the 
common  course  of  events  would  either  have  caused  or 
been  caused  by  the  other; 

provided  that  such  facts  do  not  fall  within  "  certain 
exclusive  rules,*'  or  that  they  do  fall  within  the  excep- 
tions to  such  rules. 
The  main  objections  urged  to  their  adoption  -were  (i)  that 
they  did  not  sufficiently  distinguish  between  the  logical  and 
the  legal  theory  of  relevancy ;  (2)  that  it  is  practically  as 
difficult  to  determine  what  is  a  "  cause,"  as  what  is  "  rele- 
vant," the  very  object  of  many  trials  being  to  decide  whether 
given  facts  are,  or  are  not,  the  result  of  others ;  (3)  that 
the  rules  themselves  were  expressed  with  such  almost  neces- 
sary vagueness,  as  to  be  of  little  practical  assistance.     In  the 
later  editions  of  the  Digest,  the  theory  of  causation  as  a  test 
of  relevancy  is,  in  terms,  at  least,  abandoned ;  and  the  sub- 
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ject  is  treated  in  a  less  technical  and  more  satisfactory 
manner. 

ADMISSIBILITY. — Edevcmc^  must  be  distinguished  from 
admiasihilityy  of  which,  though  the  primaiy,  it  is  by  no  means 
the  sole  condition.  A  fact  may  be  legally  relevant  (or 
even  in  issue)  and  yet,  on  account  of  objections  of  form,  or 
on  grounds  of  convenience  or  policy,  it  may  be  inadmissible — 
e.g.,  a  privileged  communication,  or  State  secret.  More- 
over, there  are  three  important  classes  of  facts  dealt 
with  by  the  law  of  evidence — ^viz,  hearsay,  opinionf^  and 
judgments,  which  are  of  a  two-fold  nature,  and  as  to  which 
it  is  often  necessary  to  consider  not  merely  the  relevancy  of 
the  fact  asserted,  but  also  the  accuracy  or  other  quality  of 
the  assertion  made,  which  is  a  matter  determinable  by  rules 
other  than  those  of  relevancy.  It  is  more  common,  therefore, 
to  confine  the  term  relevancy  to  facts  (including  therein  aU 
statements  whose  existence  simply  but  not  whose  truth  is 
material,  see  post,  pp.  11 7- 119)  and  to  regard  the  term 
admiasibUity  as  embracing  in  addition  the  various  condi- 
tions regulating  the  reception  of  hearsay,  opinions,  and 
judgments,  as  well  as  of  witnesses  and  documents. 

The  terms  relevant,  pertinent,  matericU  are  often  used  in- 
terchangeably. The  latter  term  is,  however,  sometimes 
applied  indiscriminately  to  facts  in  issue  and  relevant  facts. 

The  admissibility  of  facts  in  issue,  and  of  the  chief  classes 
of  relevant  facts  commonly  tendered  in  evidence,  will  be  con- 
sidered in  the  remaining  chapters  of  Part  I. 

[Greenleaf,  ss.  50-52;  Tay.  ss.  63-85,  298-316;  Best, 
ss.  251,  252  (also  note  to  these  sections  in  Chamberlayne's 
Amer.  ed.);  Powell,  527,  528;  Steph.  Introd.  to  Ind.  Ev. 
Act,  and  Big.  arts.  1,2,  and  Appendix,  note  1 ;  Whart.  ss.  20- 
56.  See  also  The  Theory  of  Relevancy,  by  G.  C.  Whitworth, 
Bombay,  1881 ;  An  English  Evidence  Code  (art.  3),  Sol.  Jour. 
Sept.  16,  1876 ;  and  a  review  of  Stephen's  Digest,  by  Prof. 
Pollock,  Fortnightly  Rev.  Sept.  1876.] 
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CHAPTER  VI. 
THB  FACT  OR  TRANSACTION  IN  ISSUE.    BE8  GE8TJE. 

Acts,  declarations,  and  circumstances  which  ccmstitute, 
or  accompany  and  explain^  the  fact  or  transaction  in 
issue,  are  admissible  as  forming  parts  of  the  res  gedoe. 

[A  transaction  is  a  group  of  facts  so  connected  together 
as  to  be  referred  to  by  a  single  legal  name — e.^.,  a  contract, 
tort,  or  crime  (Steph.  4th  ed.  art.  3). 

Tie  term  res  gestce,  or  res  gesta,  though  generally  applied 
to  a  fact  or  transaction  in  issue,  may  be  used  in  the  above 
connection  of  any  material  fact.] 

CONSTITUENT  FACTS/"'— The  fact  or  transaction  in 
issue  is  not  always  admissible  in  evidence  in  the  sense  of 
being  the  subject  of  direct  assertion  or  denial,  for  it  may 
involve  inferences  of  law  or  fact  which  it  is  for  the  Court 
or  jury,  and  not  for  the  witnesses  to  draw. 

Where  the  main  fact  is  of  a  simple  nature,  or  is  a 
necessary  inference  from  other  facts,  this  objection  does  not 
apply.  But  wherever  the  inference  is  doubtful,  the  proper 
course  is  for  the  witness  to  state  the  incidents  relied  on  as 
constituting  or  amounting  to  the  main  fact,  and  not  the 
latter  per  se. 

These  incidents  may  vary,  according  to  the  nature  of  the 
case,  from  a  single  occurrence,  lasting  but  a  few  moments, 
to  a  variety  of  acts,  declarations,  and  circumstances,  occupy- 
ing a  length  of  time,  and  occurring  on  distinct  occasions. 

Sometimes  the  main  transaction  can  only  be  established 
by  proving  a  series  of  similar /acts,  which  may  happen 
either  because  the  nature  of  the  case  itself  demands  cumu- 
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lative  instances  {e.g.y  Barratry ;  Common  Cheating ;  Custom  ; 
Trading,  under  the  Bankruptcy  Acts:  eee  In  re  Oriffen^ 
Times,  13  Dec.  1890 ;  Pollution,  under  the  Rivers'  Pollution 
Act,  1876,  s.  2),  or,  because  the  similar  facts  have  occurred 
in  such  close  connection  in  point  of  time,  place,  or  other 
particulars,  as  virtually  to  form  one  continuous  transaction. 

And,  in  criminal  cases,  upon  the  trial  of  one  offence, 
evidence  of  others  so  connected  cannot  be  excluded  on  the 
ground  that  they  form  the  subject  of  separate  indictments ; 
although,  for  convenience,  judges  sometimes  call  upon  the 
prosecution  to  elect  as  to  a  particular  occurrence  (Ros.  Cr. 
Ev.  92,  93 ;  3  Russ.  Cr.  370-375)- 

[Whart.  ss.  10,  15,  26,507-515;  Tay.  s.  1416;  Powell, 
1 07-1 10;  post.  Opinion  Evidence.] 

ACCOMPANYma  FACTS.<*^— There  are  many  inci- 
dents, however,  which,  though  not  strictly  constituting  a  fact 
in  issue,  may  yet  be  regarded  as  forming  a  part  of  it,  in  the 
sense  that  they  accompany,  and  tend  to  explain,  the  main  fact» 

Not  only  may  the  probability  of  an  occurrence  be  better 
estimated  by  considering  its  attendant  circumstances,  but 
these  undesigned  incidents  are  often  essential  to  elucidate 
its  true  character,  to  reveal  the  motives  of  the  parties,  or 
to  establish  their  connection  with  the  fact.  In  testifying 
to  the  matters  in  issue,  therefore,  witnesses  are  required  to 
state  them,  not  in  their  barest  possible  form,  but  with  a 
reasonable  fulness  of  detail  and  circumstance. — It  is  not,  of 
course,  all  the  incidents  of  a  transaction  that  may  be  proved ; 
for  the  narrative  might  be  run  down  into  purely  irrelevant 
and  unnecessary  detail. — Names,  dates;  places,  and  the 
description  and  circumstances  of  the  parties,  though  not  in 
issue,  are  always  admissible.  So,  the  physical  conditions 
under  which  the  main  fact  happened;  and  even  similar 
facts,  closely  connected  with,  and  explanatory  of  it,  may 
often  be  proved ;  but  the  partictdars  receivable  wUl  neces- 
sarily vary  with  each  individual  case. 

The  main  conditions  of  admissibility  are,  that  the  matters 
tendered  should  form  the  natural  incidents  of  the  act ;  that 
they  should  be  substantially  contemporaneous  with  it ;  and 
should  qualify,  explain,  or  complete  it  in  some  material 
particular  (Greenleaf,  s.  108  ;  Whart.  ss.  258,  259). 
Declarations  accompanying  Acts. — Questions  of  evidence 
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in  this  connection  usually  arise  with  regard  to  statements, 
since  with  other  incidents  there  is  less  danger  of  being 
misled ;  and  there  9re  few  subjects  upon  which  such 
diversity  of  judicial  opinion  exists.  The  following  points 
should  be  noticed : — 

(i)  ^^^  The  declarations  are  not  admissible  simply  because 
they  accompany  a  fact ;  the  fact  itself  must  be  in  issue,  or 
relevant  (Wright  v,  Tatham,  7  A.  &  E.  313,  361  ;  R.  v.  Bliss, 
*^-  550^  Hyde  v.  Palmer,  32  L.  J.  Q.  B.  126);  and  the 
declaration  must  relate  to,  and  can  only  be  used  to  e2q)lain, 
the  fact  it  accompanies,  and  not  previous  or  subsequent 
facts  (Hyde  v.  Palmer,  supra);  unless,  indeed,  the  trans- 
action be  of  a  continuous  nature  (Bawson  v,  Haig,  2  Bing. 
99 ;  Bennison  v.  Cartwright,  5  B.  &  S.  i). 

Moreover,  it  is  not  every  declaration  that  accompanies 
and  purports  to  explain  a  fact  that  will  be  received — e,g.,  a 
declaration  that  is  equivocal  (R.  v.  Bliss,  supra;  and  see  R. 
V,  Wainwright,  13  Cox  171);  or  is  a  mere  expression  of 
opinion  (Wright  v,  Tatham,  supra;  Gresham  Hotel  v. 
Manning,  Ir.  R.  i  C.  L.  125;  Lane  v,  Bryant^,  9  Gray 
(Mass.)  245) ;  or  is  obviously  concocted  to  serve  a  purpose 
(Thompson  v.  Trevanion,  Skin.  402 ;  R.  v.  Abrahams,  2 
0.  <fe  K.  550;  Brodie  v.  Brodie,  4  L.  T.  N.  S.  307  ;  Stark. 
Ev.  89 ;  Whart.  ss.  259,  265).  And  in  America  it  has  been ' 
held  that  whei-e  the  act  itself  is  free  from  ambiguity 
(Nutting  V,  Page,  4  Gray  (Mass.)  584),  or  the  declaration 
is  inconsistent  with  it  (State  v.  Shelley,  8  Clarke  (Iowa) 
477),  the  declaration  will  be  rejected. 

(2)  *^^  The  declarations  must  be  substantially  contem- 
poraneous with  the  fact — i.e.,  made  either  during,  or 
immediately  before  or  after,  its  occurrence — but  not  at  such 
an  interval  from  it  as  to  allow  of  fabrication,  or  to  reduce 
them  to  the  mere  narrative  of  a  past  event  (Thompson  v. 
Trevanion, supra;  Tay.  s.  589 ;  Greenleaf,  s.  1 10 ;  Whai-t. ss. 

259-265). 

The  question  of  contemporaneousness  has  given  rise  to 
much  discussion.  In  R.  v.  Bedingfield  (see  examples)  it 
has  generally  been  thought  that  Cockbum,  C.J.,  applied 
the  rule  too  strictly ;  on  the  other  hand,  the  dictum  of 
Denman,  C.  J.,  in  Rouch  v.  G.  W.  R.,  1  Q.  B.  60,  adopted  by 
Mr.  Taylor  (s.  588),  that  "  concurrence  of  time,  though 
material,  is  not  essential,"  seems  to  err  in  the  opposite 
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direction  (Lees  v,  Marton,  i  M.  A  R.  210;  Agassiz  v,  London 
Tram.  Co.,  2 1  W.  R.  199 ;  R.  v.  Goddard,  1 5  Cox  7),  substan- 
tial, though  not  literal,  concurrence  being  indispensable. 

(3)  ^^^  It  is  sometimes  said  that  the  declaration  and  act 
must  be  by  the  same  person  (Howe  v.  Malkin,  27  W.  R.  340, 
40  L.  T.  196).  But  though  such  declarations  are  often  the 
only  ones  material,  the  rule  is  by  no  means  so  strictly 
confined.  It  is  an  every-day  practice  in  criminal  cases  to 
receive  the  declarations  of  the  victim,  as  well  as  those  of 
the  assailant.  So,  in  cases  of  conspiracy,  riot,  and  the  like, 
the  declarations  of  all  concerned  in  the  common  object, 
although  not  defendants,  are  admissible  (R.  v.  Gordon,  21 
How.  St.  Tr.  520;  R.  v,  Hunt»  3  B.  &  Aid.  574;  R.  v. 
O'ConneU,  Arm.  &  Tr.  Rep.  275).  It  has,  indeed,  been  held 
that  unless  some  such  common  object  be  proved,  the 
declarations  of  participants,  if  neither  parties  nor  agents, 
are  inadmissible  (R.  v,  Petcherini,  7  Cox  79  ;  see  also  Bruce 
V,  Nicolupolo,  II  Ex.  129);  but  this  limitation  cannot  be 
taken  as  invariable,  for  the  exclamations  of  mere  by- 
standers may  sometimes  be  both  material  and  admissible 
evidence  (R.  v,  Foulkes,  cited  Steph.  art.  3,  illus.  a; 
Milne  v.  Leisler,  7  H.  &  N.  786,  per  PoUock,  C.B. ;  and  see 
Bennison  v,  Cartwright,  5  B.  &  S.  i ;  The  Schwalbe,  Swab. 
521 ;  so,  in  America,  Calena  v^.  Fay,  16  111.  558;  Whart.  s. 
259  ;  May's  Stephen,  note  to  art.  3 ;  Thayer,  Irish  L.  T. 
26  Feb.  1 88 1.  In  Steph.  art.  8,  statements  accompanying 
an  act  are  limited  to  those  made  "  by,  or  to,  the  party  doing 
the  act ; "  but  this  article  should  probably  be  read  with  art.  3, 
in  which"  R.  v,  Foulkes,  supra,  is  cited  in  illustration.) 

(4)  ^^  The  declarations  are  no  proof  of  the  fact  they 
accompany ;  the  existence  of  the  latter  must  be  established 
independently. 

And,  although  admissible  to  explain,  identify,  or  corro- 
borate, it  is  doubtful  how  far  they  can  be  received  as 
evidence  of  the  truth  of  all  the  facts  stated.  (In  America 
their  admissibility  for  both  purposes  appears  to  be  estab- 
lished: Thayer,  supra;  Best,  s.  595,  note  to  Amer.  ed.  by 
Chamberlayne. ) 

(5)  There  seems  on  principle  to  be  no  distinction  with 
regard  to  the  admissibility  of  the  declarations  between  civil 
and  criminal  proceedings ;  and  in  both  they  may  be  used 
as  evidence  either  for  or  against  a  party. 
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[Stark.  Ev.  51-53,  87-89,  466-471;  Greenleaf,  ss.  108- 
1 10 ;  Tay.  ss.  583-589 ;  Ros.  N.  P.  51-53  ;  PoweU,  156-160  ; 
Steph.  arts.  3  and  8 ;  Whart.  ss.  258-267.  See  also  two  pam- 
phlets on  the  Bedingfield  case  by  Cockbum,  C.J.,  and  Mr. 
Pitt-Taylor;  and  particularly  a  valuable  and  exhaustive  series 
of  articleson  '^  Declarations  as  a  Part  of  the  Eesgesta"  by  Prof. 
Thayer,  vols,  xiv.— xv.  Am.  Law  Rev.,  reprinted  in  the  Irish 
Law  Times,  Jan.  1 5th  to  March  1 2th,  1881 ;  also  Albany  Law 
Journal,  June  19th  to  July  jrd,  1880.  Such  declarations 
are  often  considered  as  forming  exceptions  to  the  hearsay 
rule  ;  but  since  they  are  not  always  admissible  to  prove  the 
truth  of  the  facts  stated,  and,  in  any  case,  derive  their 
credit  from  the  act  and  not  from  the  declarant,  they  seem 
more  properly  receivable  as  original  evidence :  Starkie,  89  ; 
Best,  s.  495,  and  notes  to  Chamberlayne's  Amer.  ed. ;  carUra, 
Prof.  Thayer,  8upra.'\ 

Mental  and  PhyBical  Oonditions.^^ — Witnesses  may 
speak  directly  as  to  their  oum  feelings,  motives,  intentions, 
sentiments,  or  opinions  at  a  given  time,  their  testimony 
being  based  not  on  inference,  but  consciousness ;  though 
little  reliance  can  be  placed  on  evidence  of  this  class.  They 
may  not,  in  general,  however,  testify  to  the  state  of  mind 
of  others,  as  to  which  they  can  have  no  direct  knowledge, 
but  must  detail  the  facts  from  which  the  given  condition 
may  be  inferred. 

Among  such  facts,  all  contemporcmeotts  manifestations  of 
the  given  condition,  whether  by  conduct,  conversation,  or 
correspondence,  may  be  given  in  evidence  as  parts  of  the 
res  gestcBy  it  being  for  the  jury  to  consider  whether  they  are 
real  or  feigned.  Thus,  the  answers  of  patients  to  inquiries 
by  medical  men  and  others,  are  evidence  of  their  state  of 
health,  provided  they  are  confined  to  contemporaneous 
symptoms,  and  are  not  in  the  nature  of  a  narrative  as  to 
how  or  by  whom  such  symptoms  were  caused  (Aveson  v, 
Kinnaird,  6  East  188 ;  R.  v.  Nicholas,  2  C.  <&  K.  246,  j^cr  Pol- 
lock, C.B. ;  R.  V.  Gloster,  16  Cox  47 1).  And  if  the  condition 
of  the  patient  before  or  after  the  time  in  issue  be  material^ 
his  declarations  at  such  times  as  to  his  then  present  con- 
dition are  equally  receivable  (R.  v.  Johnson,  2  C.  <&  K.  354). 

It  is  generally  said  that  such  statements  are  admissible 
even  though  they  form  the  only  evidence  of  the  given 
condition;   but  this  has  been  doubted  (R.   v.   Petcherini, 
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7  Cox  79;  and  see  Thayer,  Irish  Law  Times,  March  12th, 
1891). 

A  distinction  must,  however,  be  taken  between  declara- 
tions which  are  the  natural  manifestation  of  the  given 
condition  and  those  which  amount  to  a  mere  asaertiofi  of 
its  existence ;  the  former  being  admissible,  the  latter  not 
(R.  V,  Hardy,  24  How.  St.  Tr.  1 093-1094  ;  R.  v,  Gunnell, 
16  Cox  154  ;  K.  V.  Kay,  ib,  292,  note;  Thayer,  supra). 

Not  only  may  a  party*s  own  statements,  but  those  made 
to  him  by  third  persons,  be  proved  for  the  purpose  of 
showing  his  state  of  mind  at  a  given  time  (Vacher  v.  Cocks, 
M.  &  M.  353  ;  Lewis  v.  Rogers,  i  C.  M.  &  R.  48 ;  Whart. 
s.  254). 

As  to  the  admissibility  of  collateral  facts  to  prove  states 
of  mind,  see  post,  p.  63. 

[Tay.  ss.  580-586 ;  Whart.  ss.  35,  254,  268,  269,  508 ; 
supra,^ 


EXAMPLES. 


Admissible, 


InadndsnbU, 


(a)  The  qaestion  being  whether 
A.  spoke  certain  words,  alleged 
to  be  slanderous ;  a  witness  who 
heard  the  words  may  testify  that 
A.  used  them.    (Practice.) 

The  question  being  whether  a 
certain  crime  was  committed  by 
A  ;  a  witness,  who  was  present, 
may  speak  directly  and  posi- 
tively as  to  A.* s  identity.  (His 
mere  opinion  is  also  admissible : 
posit  Opinion  Evidence.) 

To  prove  that  A.  paid  a  sum 
of  money  to  C.  by  a  certain  day. 
The  facts  (testified  to  by  A.) 
that  he  posted  a  cheque  for  the 
amount  to  C. ,  and  received  from 
C.  a  receipt  on  the  day  in  ques- 
tion ;  and  the  facts  (testified  to 
by  C.)  that  he  received  the 
cheque  from  A.  as  payment  and 
forwarded  the  receipt,  are  ad- 
missible as  part  of  the  res  gestae 
and  con8titntingpayment,though 
the  cheque  was  not  cashed  till 
after  the  day  in  question,  nor 
was  it  produced :  and  the  receipt 


(a)  The  question  being  whether 
A.  has  infringed  B.'s  patent ;  an 
expert,  though  he  may  give  his 
opinion  on  the  points  of  science 
involved,  may  not  testify  that 
there  has,  or  has  not,  been  an 
infringement  (Seed  v.  Higgins,  8 
H.  L.  Cas.  at  566). 

The  question  being  whether 
A.  sold  goods  to  B.,  or  to  B.  and 
C.  jointly ;  A.  may  not  testify 
that  **he  dealt  with  B.'*  the 
the  proper  inquiry  being  as  to 
what  was  said  or  done  at  the 
time  (Bonfield  v.  Smith,  12  M.  & 
W.  405). — So,  in  a  breach  of 
promise  action,  the  plaintiff  may 
not  testify  that  **the  defendant 
promised  to  marry  her,"  but 
should  state  what  the  defendant 
said  or  wrote  (Law  v.  Capron, 
Q.  B.  D.  Nov.  6,  1889,  per  Den- 
man,  J.). 

The  question  being  whether  a 
railway  platform  was  danger- 
ous ;  witnesses  may  not  testify 
directly,  that  it  was  or  was  not 
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Admissible. 

though  produced,  would  have 
been  inadmissible  ^er  se  as  hear- 
say (Carmarthen  Ry.  v.  M.  Ry., 
L.  R.  8  C.  P.  685). 

To  prove  that  the  defendants 
were  common  cheats ;  the  facts 
that  they  falsely  represented 
themselves  to  be  persons  of  pro- 
perty on  several  occasions  and  to 
different  persons  are  admissible 
(R.  V.  Roberts,  i  Camp.  400). 

To  prove  a  custom  of  a  manor  ; 
particular  instances  in  which  the 
custom  was  acted  on  are  admis- 
sible, although  they  do  not  ap- 
pear on  any  of  the  manorial 
records  (Johnstone  v,  Spencer, 
3oCh.  D.  581). 

To  prove  the  delivery  of  goods 
by  A.  to  D.;  intermediate  deli- 
veries from  A.  to  B. ,  B.  to  C. , 
and  C.  to  D.  are  admissible  (Ind. 
Ev.  Act,  iUus.  to  8.  6). 

To  prove  the  stealing  of  gas 
from  the  prosecutor's  main  on  a 
certain  date,  by  means  of  a  pipe 
inserted  in  the  main ;  the  ab- 
straction of  gas  intermittently  for 
several  years  by  the  same  means 
is  admissible,  as  forming  one 
continuous  taking  (R.  v.  Frith,  38 
L.  J.  M.  C.  54;  and  see  as  to  the 
continuous  taking  of  coal  for 
several  years,  R.  v.  Bleasdale,  2 
C.  &  E.  765  ;  and  as  to  a  continu- 
ous false  representation,  R.  v, 
Welman,  22  L.  J.  M.  C.  118). 

(b)  The  question  being  whether 
a  certain  meeting  was  seditious  ; 
the  fact  that  bodies  of  men,  or- 
ganised in  the  same  manner, 
came  from  different  quarters  to 
attend  the  meeting,  and  that  on 
their  way  they  acted  riotously 
and  used  threatening  language  ; 
and  the  fact  that  seditious  pla- 
cards, banners,  and  inscriptions 
were  used  in  connection  with 
the  meeting,  and  seditious  papers 
sold  thereat  (though  the  defend- 
ants were  not  shown  to  be  con- 


Inadmissible, 

dangerous,  but  should  state 
wherein  the  danger  consisted, 
e.g,f  that  it  was  slippery,  broken, 
&c.  (Riggjp.  Manchester,  &c.,  Ry. 
Co.,  14  W.  R.  834).  In  R.  V, 
Sullivaui  24  L.  R.  Ir.  191,  Palles, 
C.B.,  doubted  whether  a  state- 
ment by  a  constable  that  a  dis- 
trict was  *' disturbed '*  was  ad- 
missible in  proof  of  that  fact. 

The  question  being  whether 
A.  was  in  partnership  with  B.  ; 
a  witness  may  not  state  this  fact 
directly,  though  he  may  state 
whether  and  in  what  respects 
A.  interfered  in  the  business 
(Nicholls  V.  Dowding,  i  Stark. 
c.  81). 


(6)  The  question  being  whether 
a  certain  meeting  was  seditious; 
the  fact  that  the  military  used 
violence  to  disperse  the  meeting 
(R.  V.  Hunt,  infra) f  and  the  fact 
that  seditious  expressions  were 
used  by  the  crowd  while  dispers- 
ing, and  within  an  hour  of  the 
meeting  and  about  half  a  mile 
away  from  the  spot  (R.  v,  O'Con- 
nell,  I  Cox  403),  are  not  admis- 
sible as  parts  of  the  transaction. 
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Dected  wit  h  f  uch  sale  |,  are  admiB- 
sible  as  parts  of  the  trauEaction. 
tbongb  not  directl;  ia  iesae  (K. 
o.  Hunt,  3  B.  &  Aid.  566,  577  ; 
R.  V.  Gonlon,  21  Mow.  St.  Tr. 
529 ef  «eg.;  H.  b.  O'Coonell,  Arm. 
&  Tr.  2S7,  I  Coi  40t;  R.  r. 
SheUard,  9  C.  &  P.  277). 

The  qnestioD  being  whether  A. 
mmdered  B.  by  the  explosion  of 
greoades  ;  the  fact  that  other 
persons  were  killed  or  nounded 
at  the  same  time  and  tdace  is 
admiEiBible  to  show  the  character 
of  thegrenadee  (K.  v,  Bernard,  i 
F.&F.Z40;  and  see  K.  v.  McGratb, 
14CM59M,  as  to  anexpIOBion  bj 
dynamite).  So,  on  a.  charge  of 
stabbing  B.;  evidence  that  abo at 
tbe  same  time  and  place  C.  nas 
also  stabbed,  ia  admissible  to 
identify  the  inatmment  used  (R. 
V.  Fareey,  6  C.  Jt  P.  81). 

The  question  being  which  of 
two  ships  was  to  blame  for  a 
collision ;  the  following  facts, 
inter  aliii,  are  admissible  as  part 
of  the  transaction :— the  hour  of 
the  day  or  night ;  the  state  of 
the  wind,  weather,  and  tide ;  the 
course  and  speed  of  thetwo  res- 
eels  at  the  time  ;  the  lights  car- 
ried by  each ;  and  the  parts  of 
the  vesselB  which  came  into  con- 
tact (see  O.  19,  r.  28). 

(e)  Theqnestionbeingwhether 
a  debtor  absented  himself  from 
home  with  intent  to  delay  his 
creditors ;  statements  indicating 
such  an  intention  andmade  either 
daring  his  absence,  or  imme- 
diately upon  his  departure  or  re- 
turn, ura  receivable — the  absence 
being  regarded  as  one  oontinnons 
act  (Bateman  v.  Bailey,  ^  T.  K. 
51Z;  Rawson  v.  Haig,  2  Bing.  99  ; 
see  also  examples  d).  The  ques- 
tion being  whether  the  user  of 
B  right  of  way  for  some  years  bad 
been  of  right, or  by  licence;  state- 
ments made  by  persons  using  the 


(c)  Tbe  question  being  whether 
an  article  patented  by  A.  in  1S49 
had  been  public!;  sold  bj  B. 
before  that  date ;  a  declaration 
by  B,  when  selling  it  in  1850, 
that  "  it  was  a  new  article  which 
he  did  not  wish  publicly  known," 
held  inadmisBible  to  show  that  a 
sale  by  him  in  1S46  was  ul~"  ii.'l 
public  (Hjdeu.  Palmer,  5  j  L.  .i. 
Q.  B.  izo  ;  see  Agassiz  v,  London 
Tram.  Co.,eiamplefl  (rf);  it  would 
also  be  inadmissible  as  accom- 
panying an  act  in  itself  irrele- 


.Dt). 


a  priest  being  indicted  for 
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AilmissiUe, 

way,  held  admissible  to  explain 
previoas  and  subsequent  acts  of 
user,  the  whole  user  being  of  a 
continuoos  nature  (Bennison  v, 
Cartwright,  5  B.  &  S.  i).  So,  on 
questions  of  domicile  as  to  state- 
ments explanatory  of  a  con- 
tinuous residence  {Be  Grove,  40 
Ch.  D.  216,  in  which  case  the 
domicil  was  that  of  a  deceased 
person;  in  Brodie  v.Brodie,  4L.  T. 
N.  S.  307,  similar  declarations 
made  ante  litem  motam  bj  a  living 
person  were  admitted). 

The  question  being  whether 
A.  intended  to  sign  a  contract 
merely  as  agent  for  B.,  or  on  his 
own  behalf  as  well ;  statements 
made  by  A.  at  the  time  of  sign- 
ing showing  either  intent,  are 
admissible  (Young  v.  Schuler,  1 1 
Q.  B.  D.  651).    So,  his  declara- 
tions at  the  time  of  paying  money 
are  admissible,  to  show  which 
debt  he  meant  to  pay  (Ros.  N. 
P.  52  ;  and  see  Bruce  v.  Hurley, 
I  Stark.    24).      So,  to  identify 
land  sold  by  a  deceased  vendor, 
his  declarations  at  the  time  of 
the  sale  are  admissible  (Parrott 
V.  Watts,  47  L.  J.  C.  P.   79). 
And  declarations  by  a  deceased 
person  on  taking  possession  of 
land  are  admissible  as  part   of 
the  act,  to  show  in  what  right 
the  land  is  claimed  or  enjoyed 
(Johnson  v.  Thompson,  15  L.  T. 
437).   Mr.  Taylor,  s.  684,  doubts 
whether  declarations  by    living 
persons  accompanying  acts    of 
possession  are  admissible  under 
this  head,  though  he  allows  such 
an  extension  might  be  consistent 
with  principle.    See  for  an  ex- 
ample of  their  admission  in  civil 
cases,  Hayslep  v.  Gymer,  infra, 
examples  (/).     So,  declarations 
by  a  living  occupier  of  land  that 
he  held  as  tenant  of  A.  are  admis- 
sible to  prove  a  breach  of  cove- 
nant by  A.  not  to  sub-let  (Doe  v. 


Inadmissible, 

burning  Bibles ;  sermons  preached 
by  him  on  occasions  prior  to, 
and  unconnected  with,  the  hom- 
ing, are  not  admissible  to  show- 
that  he  intended  merely  immoral 
books  and  not  Bibles  to  be  burnt 
(R.  V.  Petcherini,  7  Cox  79}. 

The  question  being  whether  a 
certain  road  was  public  or  pri- 
vate ;  a  statement  made  by  a 
deceased  occupier  of  adjoining 
land,  whilst  planting  a  tree,  that 
he  6id  it  *'to  show  where  the 
boundaiy  had  been  when  he  was 
a  boy,"  held  inadmissible  (R.  v. 
Bliss,  7  A.  &  E.  550 ;  per  Wil- 
liams, J.,  *'the  declaration  had 
no  connection  with  the  act;*' 
ji)er  Patteson,  J.,  **  whether  the 
declaration  accompanied  the  act 
as  explanatory  of  it  is  equivocal;" 
per  Denman,  C.J.,  "a  declara- 
tion to  show  that  the  party 
planted  the  tree  with  aparticular 
object  is  inadmissible.  *'  The 
statement  was  also  rejected  as 
a  declaration  by  a  deceased  per- 
son on  a  matter  of  public  right : 
post.  Public  Rights). 

In  an  action  for  obstruction  of 
light  to  the  windows  of  an  hotel, 
the  fact  that  guests  had  refused 
to  take  the  rooms,  and  stated 
the  darkness  as  the  reason  of 
their  refusal,  held  not  admis- 
sible as  part  of  the  res  gesice, 
being  merely  a  statement  of 
opinion  (Gresham  Hotel  v.  Man- 
ning, I.  R.  I  C.  L.  125 ;  and 
see  infra.  Lane  v.  Bryant,  ex- 
amples d). 
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Rickarby,  5  Esp.  4).  And  to  ex- 
plain possession  of  stolen  pro- 
pertj,  a  statement  made  bj  the 
prisoner,  before  search  made 
or  suspicion  attached  to  him, 
that  he  had  found  the  property, 
would  be  admissible  (R.  v.  Abra- 
ham, 2  C.  &  K.  55o,;7er  Alderson, 
B. ;  followed  in  State  v,  Daley, 
53  Vt.  Supreme  Court  442.  The 
editor  of  the  last  ed.  of  Rus- 
sell on  Crimes  doubts  the  former 
case,  remarking  that  such  a 
statement  is  not  one  accompany- 
ing an  act  and  is  in  the  interest 
of  the  prisoner,  and  that  he  has 
never  been  able  to  discover  any 
ground  for  this  obiter  dictum: 
▼oL  iii  p.  490  ;  but  in  the  text  of 
the  same  vol.,  p.  353,  it  is  stated 
that,  to  explain  possession  of 
stolen  property,  the  prisoner  may 
show  that  a  third  person  left  it 
in  his  care,  saying  he  would  call 
for  it  again). 

A.  sues  £.  for  trespass,  the  de- 
fence being  a  public  right  of  way. 
B.  proves  that  many  years  before 
repairs  were  done  to  the  road  by 
the  township  surveyor.  A.  may 
prove  in  explanation  an  agree- 
ment made  by  his  ancestor's 
steward,  or  even  by  a  stranger, 
with  the  surveyor,  that  the  ex- 
pense of  the  repairs  was  not  to 
be  borne  by  the  township  (Fer- 
rand  v.  Milligan,  7  Q.  B.  730). 

The  question  being  whether 
A.  trusted  B.  with  goods  in  con- 
sequence of  C.'s  representation 
that  B.  was  solvent ; — a.  state- 
ment made  by  A.  at  the  time  of 
supplying  the  goods  to  B.  that 
"he  had  received  a  favourable 
account  of  him  from  C."is  admis- 
sible (Fellowes  v.  Williamson, 
H.  &  M.  306). 

The  question  being  whether 
A.  murdered  B.  (his  wife) ; — ^the 
fact  that  a  week  before  the 
jmnrder  B.  went  to  the  house 


Jnadtni$tible* 


I 


The  question  being  whether 
A.  murdered  B. ;— a  statement 
made  by  B.,  some  hours  previous 
to  the  crime  and  while  in  the  act 

C 
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of  a  neighbour,  and,  handing  the 
latter  an  aze  and  a  knife,  said, 
"  Please  put  these  up,  and  when  I 
want  them  I  will  fetch  them,  for 
m J  husband  always  threatens  me 
with  them,  and  when  the  j  are  out 
of  the  way  I  feel  safer," — held 
admissible  (R.  v,  Edwards,  12 
Cox  230,  per  Qnain,  J.). 

On  a  charge  of  burglary,  it 
appearing  that  the  prosecutor 
had  for  some  days  concealed  the 
burglary ; — a  statement  made  by 
him  to  his  wife  "  not  to  tell  it,  as 
he  was  out  late  at  nieht  with 
the  horses,  and  would  not  be 
safe,"  is  admissible  as  explaining 
his  conduct,  although  such  con- 
duct was  not  in  issue  (R.  v.  Gland- 
field,  2  Cox  43). 


(d)  The  question  being  which 
of  two  vessels  was  to  b^me  for 
a  collision  ; — the  fact  that  the 
pilot  of  one  of  the  vessels,  after 
she  was  cut  away  and  while  she 
was  backing,  exclaimed,  stamp- 
ing his  foot,  "  The  d d  helm 

is  still  a-starboard,"  is  admissible 
as  part  of  the  res  gestce,  although 
it  would  not  be  receivable  against 
the  owners  as  an  admission  by 
their  agent  (The  Schwalbe,Swab. 
521  ;  poet,  p.  144.    Admissions). 


Inadmissible. 

of  leaving  her  lodgings,  that 
"  she  was  going  to  meet  A."  held 
inadmissible  [R.  v.  Wainwright, 
13  Cox  171.  Cockbum,  C.J.,  ob- 
served, "  it  was  no  part  of  the 
aot  of  leaving,  but  only  an  inci- 
dental remark  that  might,  or 
might  not,  have  been  carried 
out.**  A  similar  statement  was 
rejected  by  Bovill,  C  J.,  in  R.  r. 
Pook,  id.  172,  note.  These  cases 
conflict  with  the  bankruptcy 
decisions,  arUe,  p.  3 1 .  In  America 
a  considerable  number  of  cases 
have  been  decided  upon  expres- 
sions almost  identicid  with  those 
in  R.  V.  Wainwright,  the  prepon- 
derance of  authority  being  per- 
haps in  favour  of  their  admissi- 
bility. In  some  of  them,  ex- 
pressions were  used  by  the  de- 
ceased tending  not  merely  to 
explain  the  object  of  the  depar- 
ture, but  to  show  that  the  pri- 
soner was  to  accompany  the  de- 
ceased. The  latter  statements 
were  in  some  instances  rejected 
as  not  strictly  explanatory  of  the 
act,  and  in  others  received  as 
being  naturally  incidental  there- 
to. The  cases  are  collected  and 
discussed  in  the  Albany  Law 
Journal  of  June  19  and  26  and 
July  3,  1883]. 

{d)  The  question  being  whe- 
ther a  collision,  by  which  the 
plaintiff  was  injured,  was  due  to 
the  negligence  of  the  defendants, 
a  tramcar  company ; — a  remark 
made  by  a  fellow-passenger  of 
the  plaintiff's  to  the  conductor,  a 
few  moments  after  the  collision, 
that  "the  driver  ought  to  be 
reported,"  and  the  conductor's 
reply,  that  "  he  has  already  been 
reported,  for  he  has  been  off  the 
line  five  or  six  times  to-day — ^he 
is  a  new  driver,"  held  inadmis- 
sible, the  transaction  being  con- 
sidered over,  and  the  remark  refer- 
ring, not  to  the  res,  but  to  the 
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A.  is  charged  with  the  man- 
slaughter of  B.  bj  driving  a 
vehicle  over  him.  A  witness 
saw  the  vehicle  drive  by,  but  did 
not  see  the  accident,  and  im- 
mediately afterwards,  hearing 
B.  groan,  went  up  to  him,  when 
B.  made  a  statement  as  to  how 
the  matter  happened.  Held,  the 
statement  was  admissible  for 
this  purpose  (R.  v.  Foster,  6  C.  & 
F.  325  ;  see  also  Aveson  v.  Ein- 
naird,  6  East  193 ;  and  Thomp- 
son V.  Trevanion,  Skin.  402. 
These  cases  have  been  donbted 
by  the  editor  of  Ros.  Cr.  Ev., 
and  by  Cockbum,  C.J.,  in  his 
pamphlet  on  the  Bedingfield  case, 
bat  supported  by  Mr.  Taylor  in 
his  reply  to  the  latter). — ^A,  is 
charged  with  the  murder  of  B. 
A  witness  who  lived  near,  hear- 
ing a  shout,  went  to  the  spot, 
when  B.  made  a  statement  as  to 
having  been  robbed  by  A. ;  held 
admissible  (R.  v.  Lunney,  6  Cox 
477.  This  case  is  doubted  by  the 
editor  of  Russell  on  Crimes,  and 
also  by  Cockbum,  C.J.,  as  above, 
but  is  supported  by  Mr.  Taylor). 

The  question  being  whether  a 
certain  meeting  was  treasonable ; 
— the  cries  of  the  mob  at  the 
meeting  (R.  v,  Gordon,  21  How. 
St.  Tr.  529),  and  seditious 
papers  publicly  sold  thereat, 
though  the  defendants  were  not 
proved  to  have  been  connected 
with  the  sale  (R.  v.  O'Connell, 
Arm.  &  Tr.  275),  are  admissible 
as  part  of  the  res  gestas. 

The  question  bein^  whether  a 
bankrupt  absented  himself  from 


Inadmissilde, 

past  acts  of  the  driver  (A|^Mis 
V.  London  Tram.  Co.  21  W.  R. 
199).  In  America  a  remark  by 
one  driver,  immediately  after  a 
collision,  that  "the  other  was 
to  blame," was  rejectedas  opinion 
evidence  (Lane  v.  Bryant,  9  Gray 
(Mass.)  245). 

On  a  trial  for  murder; — an  ex- 
dkunation  made  by  the  de- 
ceased while  rushing,  with  her 
throat  cut,  out  of  a  house  which 
the  prisoner  had  been  seen  to 
enter  a  minute  or  two  before 
(he  being  subsequently  found, 
with  his  'own  throat  partially 
cut,  lying  in  one  of  the  rooms) 
of,  **  Oh,  aunt,  see  what  Beding- 
field has  done  to  me  I "  held  in- 
admissible, the  transaction  being 
considered  over  (R.  r»  Beding- 
field, 14  Cox  341,  per  Cockbum, 
C.J.,  i^ter  consulting  Hanisty 
and  Field,  JJ.  In  R.  v.  Goddard, 
15  Cox  7,  Hawkins,  J.,,  rejected 
a  somewhat  similar  statement 
made  ten  minutes  after  the 
injury). 


The  question  being  whether  a 
meeting  convened  by  A.  was 
treasonable; — declarations  made 
by  A.the  previous  night,  and  sub- 
sequently to  the  meeting,  are 
inadmissible  (R.  v,  Gordon,  21 
How.  St.  Tr.  542-3)-  So,  exprea- 
sions  used  by  the  crowd  while 
dispersing,  within  an  hour  of  the 
meeting,  and  half  a  mile  away 
(R.  V.  O'Connell,  i  Cox  403). 

The  question  being  whether  a 
bankmpt  absented  himself  from 
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1 6th  Febraarj  to  9th  Maroh  to 
defeat  bid  creditors  ; — letters 
written  bj  him  in  the  middle  of 
January,  asking  for  farther  time 
for  payments  due  in  Febrnajry, 
held  admissible  to  explain  his 
subsequent  absence  (Smith  v, 
Cramer,  i  Bing.  N.  C.  ^85).  So,  the 
question  being  whether  a  bank- 
rupt fraudulently  transferftd 
his  property  on  October  25 ; — ^a 
conversation  held  by  him  with  a 
creditor  on  November  20,  in 
resumption  of  one  held  immedi- 
ately before  the  transfer,  held 
admissible  to  explain  the  latter 
[Ridley  v.  Gyde,  9  Bing.  345; 
approved  by  Denman,  CJ.,  in 
Rouch  V.  G.  W.  R.,  I  Q.  B.  51. 
These  cases  conflict  with  the 
general  current  of  authority  on 
the  subject,  and  with  the  opinion 
of  Parke,  B.  (see  opposite}.  Pro- 
fessor Thayer  points  out  that 
the  loose  doctrine  of  many  of 
the  bankruptcy  cases  runs  back 
to  the  mere  dusta  of  the  judges 
in  Bateman  v,  Bailey,  5  T.  R.  512, 
which  were  unnecessary  for  the 
decision:  see  Irish  Law  Times, 
January  29,  1881]. 

(e)  The  question  being  whether 
certain  trees,  which  had  fallen 
on  land  occupied  by  A.'s  tenant, 
belonged  to  A.  or  to  B.,  the  ad- 
joining owner; — the  facts  that  A. 
had  omitted  to  claim  the  trees, 
and  that  A.'s  tenant  had 
said,  in  explanation  of  the  omis- 
sion, that  the  trees  belonged  to 
B.,  are  receivable  (Slaney  v. 
Wade,  14  Bast,  pp.  339-342,  al- 
though the  tenant's  admission 
per  86  would  be  no  evidence 
against  A.  See  also  Benison  & 
Cartwright,  mprOt  p.  32). 

The  question  being  as  to  the 
legitimacy  of  a  child  bom  in 
wedlock  ; — statements  made  by 
the  adulterer,  at  the  time  of  the 
birth,are  admissible  as  explaining 


InadmiMible. 

home  on  a  certain  morning  in 
order  to  defeat  his  creditors ; — a 
statement  made  by  him  the 
same  evening  is  not  admissible 
to  explain  such  absence  (Lees  v. 
Miurton,  i  M.  &  R.  2io,^«r  Parke, 
B. ;  and  see  Thomas  v.  Connell,  4 
M.  ic  W.  267,  and  Peacock  v. 
Harris,  5  A.  &  E.  449). 

The  question  being  as  to  the 
terms  on  which  A.,  the  country 
agent  of  B. ,  bought  goods  from  C. ; 
a  letter  written  immediately  after 
the  sale  by  A.  (deceased)  to  B., 
stating  the  terms  and  enclosing 
C.'s  invoice  and  draft  foraccept> 
ance  by  B.,  is  not  admissible  as 
IMxt  of  the  resgestcB  (Smith  v. 
Blakey,  L.  R.  2  Q.  B.  326,  per 
Blackburn,  J.). 


(e)  The  question  being  whether 
A.,  in  building  a  wall,  had  en- 
croached on  land  owned  by  B. 
in  fee  ; — the  fact  that,at  the  time 
of  building  the  wall,  B.'s  father 
(who  was  tenant  for  life  of  the 
land)  had  directed  A.  where  to 
build  the  wall,  held  inadmissible, 
on  the  ground  that  the  act  and 
the  declaration  were  by  differ- 
ent persons  [Howe  v.  Malkin,  27 
W.  R.  340  ;  40  L.  T.  196.  The 
statement  was  also  rejected  as 
an  admission  by  B.'s  predecessor 
in  title.  In  America  similar  de- 
clarations were  rejected  on  the 
ground  that,  the  act  of  building 
being  unequivocal,  verbal  explan  - 
ations  were  incompetent :  Nut- 
ting V.  Page,  4  Gray  (Mass.)  584]. 
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his  conduct  (Bumaby  v.  BaiUie, 
42  Ch.  D.  282). 

On  a  trial  for  mnrder  ; — the  fact 
that  a  witness  who  was  in  the 
room  with  the  deceased  just 
before  the  latter  was  shot,  see- 
ing a  man  with  a  gun  in  his 
hand  pass  the  window,  ex- 
claimed, "There's  the  batcher" 
(a  name  by  which  the  prisoner 
was  known),  is  admissible  (R.  v. 
Foulkes,  Steph.  Dig.  art.  3,  illus. 
a). — So,  in  a  running-down  case, 
an  exclamation  by  a  bystander 
of  "Shame ! "  if  made  at  the  time, 
would  be  receivable  (Milne  v. 
lieisler,  7  H.  &  N.  786,  per  Pol- 
lock, C.B.;  see  also  R.  v.  Gordon 
and  R.  v.  O'Connell,  supra,  p.  35). 

(/)  The  question  being  whether 
B.  (deceased)  had  given  certain 
notes  to  A.,  her  housekeeper  ; — 
a  statement  made  by  A.,  when 
delivering  the  notes  to  B.'s  ex- 
ecutor at  the  latter's  request, 
that "  B.  had  given  them  to  her," 
held,  in  an  action  by  A.  to  re- 
cover the  notes,  admissible  as 
slight  evidence  of  the  gift  (Hay- 
slep  V.  Gymer,  i  A.  &  E.  162.  The 
statement  was  also  admissible 
as  being  made  in  the  executor's 
presence,  and  not  denied  by  him  : 
post,  p.  147).  See  also  R.  v,  Fos- 
ter, 6  C.  &  P.  325;  supra,  ex- 
amples (d),  in  which  a  statement 
by  the  deceased  that  he  had  been 
knocked  down  by  a  cabriolet  was 
held  evidence  of  that  fact. 


Inadmissilie. 


A.,  a  priest,  is  indicted  for 
burning  certain  Bibles.  It  hav- 
ing been  proved  that  the  Bibles 
were  burnt  by  two  boys  em- 
ployed by  A.,  exclamations  by 
another  boy,  not  employed  by 
A.,  but  who  was  one  of  a  crowd 
which  assisted  at  the  bumii^, 
held  inadmissible  (R.  v.  Fetche- 
rini,  7  Cox  79  ;  and  see  R.  r. 
Gordon  and  R.  v.  O'Connell, 
snpra,  p.  35). 


(/)  The  question  being  whether 
A.  sold  goods  to  B.  personally,  or 
to  B.  as  C.'s  agent,  the  sale  being 
made  '*  subject  to  inquiry  as  to 
the  position  of  B.  and  C." ; — a 
letter  written  by  A.  to  a  third 
person  asking  him  to  make  the 
necessary  inquiry,  "as  B.  is 
making  large  purchases  for  C," 
though  admissible  as  part  of  the 
transaction — in  corroboration  of 
other  evidence — is  no  proof  that 
B.'s  purchase  was  for  C.  (Milne 
V.  Leisler,  7  H.  &  N.  786). 

To  disprove  adverse  possession 
of  land  by  A.  (deceased),  a  state- 
ment by  A.,  while  in  possession 
of  the  land,  that  she  held  it  for 
life,  and  afterwards  it  would  go 
to  the  heirs  of  B.,  is  not  admis- 
sible to  prove  the  quarUum  of  her 
interest,  though  it  is  to  explain 
the  nature  of  her  possession  (Doe 
V,  Rettett,  5  B.  &  Aid.  223; 
though  see  Doe  v.  Rickarby,  ex- 
ample (c),  pp.  32-33). 

A.,  a  letter-carrier,  is  indicted 
for  secreting  a  letter  containing 
a  bill  of  exchange.  The  letter 
states  that  the  bill  is  enclosed  ; 
this  statement,  though  it  may  be 
read   to  the  jury,  is  no  proof 
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(g)  The  qnestion  being  as  to 
A.'s  motive  in  instituting  crimi- 
nal proceedings  against  B.;— A., 
as  a  witness,  may  state  that "  his 
motive  was  solelv  to  farther  the 
ends  of  jnstice^'  (Hardwick  v, 
Coleman,  i  F.  &F.  531).  So,  on  a 
question  of  domicile,  A.  may 
state  what  his  intention  was  in 
residing  in  a  particnlar  place 
(Wilson  V.  Wilson,  L.  R  2  P.  D. 

435»  444). 

The  qnestion  being  as  to  the 

sanity  of  a  deceas^  testator; 
— ^his  conduct  in  indorsing,  an- 
swering, and  acting  npon  letters 
received  by  him  from  third  per- 
sons is  admissible ;  and,  such 
conduct  having  been  proved,  the 
contents  of  the  letters  are  re- 
ceivable as  statements  accom- 
panying and  explaining  it 
(Wright  V.  Tatham,  7  A.  &  E. 

324). 
The  question  being  whether 

A.  caused  B.'s  death  by  poison  ; 

—the  fact  that  shortly  before 

the   alleged   administration   of 

poison  B.  appeared  to  be,  and 

expressed  himself  as  being,  in 


InadmUsiUe. 

that  the  bill  was  enclosed  (R. 
V,  Plumer,  B.  &  R.  264;  see,  how- 
ever, R.  V,  Cooper,  i  Q.  B.  D.  19. 
It  would  be  admissible  to  show 
the  purpose  for  which  the  bill 
was  sent :  Bruce  v.  Hurley,  i 
Stark.  R.  24). 

The  question  being  as  to  the 
legitimacy  of  a  child  bom  in  wed- 
lock;— letters  from  the  mother 
to  a  friend  stating  that  the 
adulterer  was  the  father  of  the 
child  (Aylesf ord  case,  1 1  App.  Cas. 
i),  and  statements  by  the  adul- 
terer, about  the  time  of  the  birth, 
acknowledging  the  patemit} 
(Bumaby  ».  Baillie,  supra,  p.  37), 
though  admissible  as  forming 
part  of  the  conduct  of  each,  arc 
no  evidence  of  the  truth  of  the 
statements. 

{g)  The  question  being  whether 
A.  is  insane; — ^A.*s  friends,  ser- 
vants, and  neighbours  may  not 
testify  that  A.  is,  or  is  not,  sane 
(see  post,  Opinion  Evidence; 
medical  men,  provided  they  have 
personally  examined  A.,  may  tes- 
tify directly  as  to  his  sanity:  id.). 


The  question  being  as  to  the 
sanity  of  a  deceased  testator ; — 
letters  from  third  persons  found 
in  his  possession  with  their  seals 
broken,  but  without  any  evidence 
of  their  having  been  acted  on  by 
him,  are  inadmissible  [Wright  v. 
Tatham,  supra.  In  other  cases 
than  sanity  this  would  be  suffi- 
cient evidence  of  knowledge  to 
admit  the  letters  :  Tay.  s.  573]. 

The  question  being  whether  A. 
caused  B.'s  death  by  an  illegal 
operation  ; — statements  by  B., 
made  durine  her  illness,  that  A. 
had  operated  upon  her,  and  that 
her  illness  was  caused  thereby, 
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good  health,  and  subsequently 
exhibited  symptoms  and  made 
statements  expressive  of  suffer- 
ing, are  admissible  (R.  v,  John- 
son, 2  0.  &  E.  354 ;  R.  V.  Lam- 
son,  Browne  Sc  Stewart's  Poison 
Trials). 

The  question  being  as  to  the 
terms  upon  which  A.  and  B.  (a 
husband  and  wife)  lived  together ; 
— ^their  language  and  conduct, 
and  their  letters  to  each  other, 
or  to  third  persons,  at  the  time, 
are  admissible^  (Tay.  ss.  169,  582; 
to  prevent  collusion,  independent 
evidence  may  be  required  that 
such  letters  were  written  at  the 
time  they  bear  date  :  Houliston 
V.  Smyth,  2  C.  &  P.  24,  where 
letters  were  rejected  owing  to 
the  absence  of  such  evidence). 

To  prove  that  the  acts  of  cer- 
tain defendants  inspired  terror 
in  a  locality; — complaints  of 
alarm  and  requests  for  military 
assistance  are  admissible  with- 
out calling  the  persons  who  made 
them  (R.  v,  Vincent,  9  C.  &  P. 

275)- 
The  question  being  whether  A. 

knew  that  he  was  insolvent  at  a 
certain  time  ; — his  own  state- 
ments implying  consciousness  of 
the  fact,  as  well  as  letters  from 
third  persons  refusing  to  ad- 
vance him  money,  are  admissible 
after  the  fact  of  his  insolvency 
has  been  proved  independently 
(Thomas  v.  Connell,  4  M.  &  W. 
267  ;  Vacher  v.  Cocks,  id.  353  ; 
Cotton  V,  James,  M.  &  M.  273  ; 
as  to  when  the  bankrupt's  own 
statements  are  receivable  as  ad- 
missions, see  postf  p.  146). 


InadmUsibie. 

are  inadmissible  (R.  v,  Oloster, 
16  Cox  471).  So,  her  statements 
as  to  what  her  symptoms  had 
been  some  days  prior  to  such 
statements  [id, ;  and  see  Gardner, 
Peerage,  Le  March.  169-176.  In 
Witt  P.Witt,  3  Swab.  &  Trist.  143, 
Sir  C.  Creswell  rejected  letters 
written  by  a  patient  to  a  medical 
man  describing  his  symptoms; 
sed  (ju.'\. 


The  question  being  whether  A. 
knew  that  B.  had  committed  a 
certain  crime ; — ^A.'s  own  state- 
ment out  of  court,  that  he  knew 
it,  is  inadmissible  (R.  v.  Gunnell, 
16  Cox  154  ;  and  see  R.  v.  Eaye, 
id,  p.  292,  n.). 


(    40    ) 


CHAFTER  VII. 
AGBNOY.    PARTNERSHIP.    COMPANY.    CONSPIRACY. 

When  a  party  is,  by  the  substantive  law,  rendered 
liable,  civilly  or  criminally,  for  the  acts,  contracts,  or 
representations  of  tliird  persons,  and  such  facts  are 
material,  they  may  generally  be  given  in  evidence 
for  or  against  him  as  if  they  were  his  own. 

The  particular  relationship  rendering  such  evidence  re- 
ceivable must  in  aU  cases  be  proved  aliunde  to  the  satis- 
faction of  the  judge,  and  cannot,  except  as  against  them- 
selves, be  established  by  the  declarations  of  such  third  persons. 
The  following  are  the  pnncipal  relationships  of  this  kind  : — 

AGENCY.^** — In  dvU  cases  the  acts,  contracts,  and  repre- 
sentations of  the  agent  bind  the  principal  when  they  have 
been  expressly  or  impliedly  authorized,  or  subsequently 
ratified,  by  him.  And  there  is  impHed  authority  in  the 
agent  to  conduct  the  principal's  business  in  the  usual  way — 
what  is  necessary  for  this  purpose  being  determined  by  the 
nature  of  the  business,  and  the  practice  of  those  engaged  in 
it;  evidence  on  both  these  points  is  therefore  admissible 
{In  re  Cunningham,  36  Ch.  D.  582.  As  to  admiissions  by 
agents,  ^o^posty  p.  138).  And  the  principal  is  liable  for  the 
fraud  of  his  agent  if  committed  in  the  course  of  the  business 
and  for  the  principal's  benefit,  but  not  otherwise.  So,  also, 
the  knowledge  of  agents,  brokers^  and  soUcitors,  when  acting 
within  the  scope  of  their  employment,  may  affect  their  prin- 
cipals.  As  to  notice  to  solicitors,  see  Conveyancing  Act,  1882, 
s.  3  j  2  Watson,  Equity,  1149-1157  ;  Re  Cousins,  31  Ch.  D. 
671 ;  notice  to  a  managing  clerk  acting  in  a  transaction  in 
place  of  the  solicitor,  with  the  client's  consent,  is  notice  to 
the  client  {Re  Ashton,  Ex  parte  McGowan,  64  L.  T.  28) ;  but 
a  solicitor  is  not  his  client's  agent  for  the  receipt  of  notice  in 
a  mercantile  transaction  (Tate  v.  Hyslop,  15  Q.  B.  D.  368). 


CHAP.  VII.]    AGENCY.    PARTNERSHIP.    CONSPIRACY.         41 

It  mast  be  remembered,  however,  that  there  are  some 
persons  {e.g.,  infants)  who  cannot  appoint  an  agent ;  and 
some  acts  which  an  agent  cannot  do.  Moreover,  an  agent 
cannot,  in  general,  delegate  his  authority. 

A  party  is  not  in  general  criminaUy  responsible  for  the 
acts  or  knowledge  of  his  agents  and  servants,  unless  such 
acts  have  been  directed,  or  assented  to,  by  him. 

In  a  few  cases,  however,  the  law  holds  him  answerable  for 
acts  done  under  his  presumed  authority,  even  where  he  has 
no  guilty  mind  himself. 

[Tay.  ss.  115,  602-605,  905-906;  Best,  s.  531;  Powell,. 
163;  Evans,  Principal  and  Agent,  124—200;  Beven  on 
Negligence,  271-312;  Whart.  ss.  11 70-11 73.] 

PABTNEBSHIP.^^)— A  similar  rule  holds  in  cases  of  part- 
nership, each  partner  being  constituted  the  agent  of  the 
others  for  all  purposes  within  the  scope  of  the  joint  business. 
Hence,  after  proof  aliunde  of  association,  the  acts,  contracts,. 
and  representations  of  each  partner  which  have  been  ex- 
pressly authorized,  or  are  impliedly  so  (i.e.,  necessary  for 
carrying  on  the  partnership  business  in  the  usual  way),  or 
which  heive  been  subsequently  ratified,  are  admissible  against 
the  firm  (the  Partnership  Act,  1890,  ss.  6-8,  15).  And 
**  i^otice  to  any  partner  who  habitually  acts  in  the  partner- 
ship affidrs  operates  as  notice  to  the  firm,  except  in  the  case 
of  a  fraud  on  the  firm  committed  by,  or  with  the  consent  of,, 
that  partner  "  {id.  s.  16).  As  to  admissions  by  partners,  see 
post,  p.  133. 

The  declarations  of  a  partner  are  not,  however,  except  aa 
against  himself,  admissible  to  prove  the  existence  of  the 
partnership  (Tay.  s.  753);  or,  probably,  the  nature  and 
extent  of  the  pirtneiiship  business  (Lindley,  Partnership,. 
166);  or  the  extent  of  his  own  authority  to  bind  the  firm 
(Ex  parte  Agace,  2  Cox  Eq.  312).  As  to  preliminary  proof 
of  these  matters,  see  Lindley,  Partnership,  pp.  80-90. 

[Tay.  ss.  498-499 ;  Ros.  N.  P.  71;  Lindley  on  Partner- 
ship (5th  ed.),  80-90,  124—268,  and  Supplement ;  Pollock  on 
Partnership,  notes  to  the  sections  of  the  Act  quoted  above.] 

OOMPANY.^''' — A  company  is  liable  for  the  acts,  con- 
tracts, and  representations  of  its  directors,  or  other  lawful 
agents,  which  are  within  the  scope  of  their  authority. 
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It  is  not,  however,  liable  for  acts  done  or  contracts  made 
before  its  formation  by  its  promoters,  provisional  or  managing 
committee-men,  directors,  or  subscribers ;  nor  can  such  acts 
and  contracts  be  afterwards  ratified,  in  the  proper  sense  of 
the  term,  -by  the  company,  though  the  same  result  may  be 
effected  by  other  means.  Neither  is  the  company  liable  for 
acts  and  contracts  done  or  made  after  its  formation,  but 
which  are  tdtnrd  vires. 

The  above-named  persons  are  not,  generally  speaking, 
individually  liable,  merely  on  account  of  their  common 
object,  for  the  acts  of  their  colleagues,  whether  done  before 
or  after  the  company's  incorporation. 

[Lindley  on  Company  Law,  143—153;  Brice  on  Ultra 
Vires,  As  to  admissions  by  the  officers  of  a  company,  see 
post,  p.  138  ;  and  as  to  Company  Books,  pp.  150,  245.] 

OONSPIEAOY.^**^ — On  charges  of  conspiracy,  after  primd 
facie  evidence  of  combination  has  been  given,  the  acts  and 
declarations  of  each  conspirator  in  furtherance  of  the 
common  object,  are  admissible  against  the  rest. 

And  this  is  so,  although  the  acts  and  declarations  proceeded 
from  conspirators  not  included  in  the  indictment  (Ros.  Cr. 
Ev.  407-408) ;  or  were  done  in  the  absence  of  the  party 
against  whom  they  are  offered ;  or  without  his  knowledge ; 
or  even  before  he  joined  the  combination.  (E .  v,  Brandreth, 
32  How.  St.  Tr.  857  ;  R.  v.  Murphy,  8  C.  <k  P.  311).  And 
after  overt  acts  within  the  jurisdiction  have  been  proved, 
others  done  beyond  it  are  receivable  (R.  v,  Gordon,  2 1  How. 
St.  Tr.  535). 

But  the  acts  and  declarations  of  others  not  in  furtherance 
of  the  common  purpose  (e,g.,  mere  admissions  as  to  past 
events),  or  done  or  made  after  his  connection  with  the 
conspiracy  has  ceased,  are  not  admissible  against  a  con- 
spirator. 

Acts  of  accomplices  after  the  arrest  of  a  conspirator  will, 
however,  be  received  if  done  in  pursuance  of  prior  instruc- 
tions from  him  (R.  v,  McCafferty,  I.  R.  i  C.  L.  363) ;  so,  with 
writings  found  after  his  arrest,  but  which  have  existed  pre- 
viously (R.  t?.  Watson,  32  How.  St.  Tr.  337-350).  And  the  acts 
of  a  prisoner  after  his  arrest  may  be  admissible  against  those 
who  have  joined  in  a  conspiracy  to  release  him  (R.  v,  Des- 
mond, II  Cox  146). 
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The  acts  and  declarations  of  oo-trespcuaers  in  civil  actions 
are  governed  by  the  same  rules. 

[Tay.  88.  590-597  ;  3  Russ.  Or.  143-151 )  ^^^^t,  s.  508  ; 
Roa,  Cr.  Ev.  (nth  ed.)  399-408 ;  Steph.  art.  4.] 


EXAMPLES. 


AdmUsible, 


InadmisnbU. 


(a)  A.,  a  horse-dealer,  instracts 
B.,  his  servant,  to  sell  a  horse 
without  a  warranty ;  B.  sells  the 
horse  with  a  warranty.  The  sale 
and  warranty  bind  A.,  as  being 
^thin  the  usual  course  of  a 
horse-dealer's  business  (Howard 
V.  She  ward,  L.  R.  2  C.  P.  148, 
36  L.  J.  C.  P.  42). 


A.,  as  solicitor  for  B.,  obtains 
judgment  against  C,  and, without 
instructions  from  B. ,  issues  execu- 
tion against  C.'s  goods. — ^A.  is 
bound  by  B.'s  act,  as  being  within 
the  ordinary  course  of  a  solicitor's 
business  (Smith  v.  Real,  9  Q.6.  D. 
340). 

A.,  a  shipowner,  instructs  B.,  a 
broker  in  Scotland,  to  re-insure 
an  overdue  ship.  B.,  who  has 
received  confidential  information 
of  the  ship's  loss,  puts  the  matter 
in  the  hands  of  C,  his  London 
agent,  who  insures  with  D.,  a 
I^ndon  broker.  None  of  the 
parties  except  B.  know  of  the 
ship's  loss,  and  B.  receives  no 
commission. — A.  cannot  recover 
on  the  policy,  by  reason  of  B.'s 
knowledge  and  concealment  of 
a  material  fact  (Blackburn  v. 
Haalam,  21  Q.  B.  D.  144). 


The  question  being  whether  A., 
the  owner  of  a  dog,  knew  of  its 
mischievous  propensities. — Com- 
plaints about  the  dog  made  to 


(a)  A.,  a  private  owner,  in- 
structs B.,  his  servant,  to  sell  a 
horse  without  a  warranty  to 
a  private  purchaser;  B.  sells 
the  horse  with  a  warranty.  The 
sale,  but  not  the  warranty,  binds 
A.,  as  B.  had  no  express  or  im- 
i^ed  authority  to  give  the  latter 
(Brady  v.  Todd,  15  C.  B.  N.  S. 
834,  31  L.  J.  C.  P.  224  ;  aUter, 
perhaps,  if  the  horse  were  sold 
at  a  public  fair  or  mart). 

A.,  as  solicitor  for  B.,  a  judg- 
ment creditor  of  C,  issues  execu- 
tion against  C.'s  goods  without 
authority  from  A.,  and  also  gives 
the  sheiiff  specisJ  directions  as 
to  seizing  particular  goods  be- 
longing to  C. — B.  is  not  bound  by 
such  directions  (Smith  v.  Real, 
supra), 

A.,  a  shipowner,  instructs  B.,  a 
broker  in  Scotland,  to  re-insure 
an  overdue  ship.  B.,  who  knows, 
but  conceals  the  fact,  of  its  loss, 
re-insures  the  ship  with  C,  a 
London  broker.  Afterwards  A., 
by  an  independent  negotiation, 
not  conducted  through  B.,  re- 
insures the  ship  for  a  further 
amount. — A.  can  recover  on  the 
second  policy,  as  he  is  not  affected, 
with  regard  to  it,  by  B.'s  know- 
ledge and  concealment  of  the 
ship's  loss  (Blackburn  v.  Vigors, 
12  App.  Cas.  531  ;  so,  also,  as  to 
knowledge  and  concealment  by 
A.'s  solicitors  :  Tate  v,  Hyslop, 
15  Q.  B.  D.  368). 

The  question  being  whether 
A.,  the  owner  of  a  dog,  knew  of  its 
mischievous  propensities. — Com- 
plaints about  the  dog  made  to 
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Admi$tihU. 

A.' 8  wife,  who  had  charge  of  his 
business  in  his  absence,  or  to  A/s 
servant,  who  had  charge  of  the 
dog,  are  admissible  to  affect  him 
with  knowledge  [Gladman  v, 
Johnson,  36  L.  J.  C.  P.  153;  Bald- 
win t^.Gasella,L.  R.  7  Ex.  325  ;  so 
also,  it  seems,  complaints  made 
to  A.'s  barman,  who  occasionally 
had  charge  of  his  business : 
Applebee  v.  Percy,  L.  R.  9  0.  P. 
647]. 


The  directors  of  a  gas  com- 
pany are  criminally  charged  with 
causing  a  nuisance.  The  nuisance 
arose  through  the  negligence  of 
their  superintendent  and  engi- 
neer, who  had,  unknown  to  the 
directors,  exceeded  their  instruc- 
tions. The  directors  are  liable 
(R.w.  Medley,  6  C.&  P.  292).-— A.,  a 
publican,  is  charged  with  suffer- 
ing gambling  upon  his  premises. 
The  gambling  had,  unknown  to 
A.,  been  permitted  by  his  pot- 
man, who  had  charge  of  the 
business  at  the  time.  A.  is  liable 
(Bond  V.  Evans,  21  Q.  B.  D.  249). 
80,  as  to  a  baker  whose  foreman 
had  made  unwholesome  bread 
(R.  r.  Dixon,  4  Camp.  12). 


Inadmissible. 

A.'s  stableman  and  also  to  A.'s 
domestic  servant,  neither  of 
whom  had  charge  of  A.^s  busi- 
ness or  of  the  dog,  are  not  admis- 
sible to  affect  A.  with  knowledge 
[Stiles  v.C,  S.  N.Co.,33  L.  J.  Q.  B. 
310 ;  Coggett  v.  Norris,  2  Times 
L.  R.417, 471  ;  Cleverton  v,  Uffer- 
nel,  3  Times  L.  R.  509. — ^And  see 
as  to  notice  of  a  defect  in  a 
builder's  plant,  given  to  his  fore- 
man, the  latter  not  being  the 
manager  of  the  whole  work  or  of 
the  particular  part  in  question, 
Gallaher  v.  Piper,  33  L.  J.  C.  P. 

3291. 

A.  is  charged  with  negligently 
using  a  furnace  so  as  to  emit 
smoke.  Neither  A.  nor  his  fore- 
man had  been  negligent,  but  the 
smoke  was  caused  by  A.'s  stoker, 
who  had  improperly  lighted  the 
furnace.  A.  is  not  liable  crimi- 
nally, though  he  might  have  been 
civilly  (Chisholm  v,  Doulton,  22 
Q.  B.  D.  736). — ^A.,  a  publican^ 
is  charged  with  suffering  gam- 
bling upon  his  premises.  The 
gambling  had,  unknown  to  A., 
been  permitted  by  his  potman, 
who  was  not  in  charge  of  the 
business  at  the  time.  A.  is  not 
liable  (Somerset  v.  Hart,  53  L.  J. 
M.  C.  77). 

A.  is  indicted  for  falsely  pre- 
tending to  have  lost  luggage  on 
a  railway.  It  was  proved  that 
A.'s  solicitor  had  written  the 
letter  making  the  claim  *'  in  con- 
sequence of  an  interview  he  had 
with  A."  The  letter  is  not  ad- 
missible against  A.  Aliter  if  the 
letter  bad  been  written  **in  pur- 
suance of  instructions  received 
from  A." ;  or  if  the  proceedings 
had  been  civil  (R.  v.  Downer,  14 
Cox  486).  So,  the  fact  that  the 
prosecutor's  agent  had  offered  a 
bribe  to  a  witness  is  not  evidence 
for  the  prisoner  (Queen's  case,  2 
B.  &  B.  at  306-309). 
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AdmissUfle, 

{b)  A  and  B.  enter  into  a  trading 
partnership.  A.,  in  order  to  pay  a 
private  debt  of  his  own,accept8  a 
bill  iu  the  name  of  the  firm.  B.  is 
liable,  as  the  acceptance  of  bills 
is  an  act  within  the  usual  course 
of  business  of  a  trading  partner- 
ship (Lindley,  Partnership,  169). 
(e)  The  directors  of  a  company, 
having  power  to  borrow  money 
with  the  consent  of  an  extra- 
ordinary general  meeting  of 
the  shiureholders,  borrow  money 
on  debentures  without  calling 
a  general  meeting.  The  com- 
pany is  bound,  for  the  act,  though 
irregular,  is  intra  vires  (Agar  v. 
The  Athenfeutn  Life  Assurance 
Society,  3  C.  B.  N.  S.  725). 

A,  the  station-master  of  a 
railway  company,  orders  medical 
attendance  for  a  porter  injured 
in  the  company's  service.  The 
company  is  liable,  as  the  act  is 
within  A.'s  implied  authority 
(Walker  r.  G.  W.  R,  L.  R.  2  Bx, 
228). 


A,  as  agent  of  an  insurance 
company,  induces  B.  to  insure 
bis  life  by  falsely  promising  to 
get  him  a  loan  on  the  security  of 
his  policy.  The  company  knows 
of  the  promise  and  receives  the 
premium.  The  company  is  li- 
able to  return  the  money  so  ob- 
tained (Blake  v.  Albion  Life 
Assurance  Society,  4  C.  P.  D. 

94.) 


Inadmisnble. 

{b)  A.and  B.  enter  into  partner- 
ship as  solicitors.  A,  in  order 
to  pay  a  partnership  debt,  accepts 
a  bill  in  the  name  of  the  firm. 
B.  is  not  liable,  as  such  an  act  is 
not  within  the  usual  course  of  a 
solicitor's  business  (Hedley  v. 
Bainbridge,  3  Q.  B.  316). 

^c)  The  objects  of  a  company 
being  '*to  contract  to.  supply 
materials  for  making  railways, 
a  contract  by  the  Sectors  to 
cawttruct  a  railway  is  ultra  vire$^ 
and  does  not  bind  the  company 
(Ashbury  Railway  Carriage  Co. 
V.  Richer  L.  R  7  H.  L.  653). 


A,  the  manager  in  S.  America 
of  a  London  company  dealing  in 
tinned  provisions,  enters  into 
a  contract  with  B.  to  supply 
tongues  for  tinning.  B.  having 
refused  to  supply  the  tongues 
unless  guaranteed  by  C,  C.  gives 
his  guarantee  upon  receiving 
from  A.,  as  indemnity,  a  pro- 
missory note  signed  by  A.  on 
behalf  of  the  company. — The 
company  is  not  liable  on  the 
note,  the  matter  not  being  one 
ordinarily  necessary  for  the  carry- 
ing on  of  the  business  {Re  Cun- 
ningham, 36  Ch.  D.  532). 

A.,  the  secretary  of  a  com- 
pany, makes  an  untrue  represen- 
tation to  B.,  thereby  inducing 
him  to  take  shares  in  the  com- 
pany. The  company  is  not  liable 
to  B.  (Barnett  v.  S.  L.  T.  Co.,  18 
Q.  B.  D.  815 ;  Newlandsi;.  N. E.  A. 
Association,  54  L.  J.  Q.  B.  428). 
The  company  having  af terwaras 
authorized  B.  to  answer  inquiries 
respecting  their  property — B.,  by 
false  representations  as  to  the  pro- 
perty, obtains  money  from  a  third 
person  for  his  own  benefit.  The 
company  is  not  liable,  the  repre- 
sentation not  being  made  on  its 


46 


THE  LAW  OF  EVIDENCE. 


[BOOK  ir. 


AdmUaitie. 


{d)  A.  and  B.  are  indicted  in 
Middlesex  for  a  conspiracy  to 
destroy  property.  After  proof 
of  acts  done  in  Middlesex  by  both 
the  conspirators,  acts  done  by 
either  of  them  in  Surrey  in  exe- 
cation  of  the  conspiracy  are  ad- 
missible against  each  (see  R.  v. 
Gordon,  21  How.  St.  Tr.  535;  R. 
V.  Bowes,  4  East  171). 


A.  and  B.  conspire  to  assault 
C.  with  their  fists.  In  the  struggle 
C.  is  killed  by  a  blow  from  B.  A. 
and  B.  are  each  criminally  re- 
sponsible for  C.'s  death  (B.  v. 
Caton,  12  Cox  624). 

A.  and  B.,  employees  at  the 
Custom  House,  are  charged  with 
conspiring  to  pass  goods  through 
the  Custom  House  without  pay- 
ing full  duty.  — False  entries  made 
in  the  books  for  the  purpose  of 
carrying  out  the  fraud  by  A. 
are  admissible  against  B.  (R.  v, 
Blake,  6  Q.  B.  126). 


A.  and  B.  are  indicted  for  con- 
spiracy. A  letter  written  by  A. 
to  B.,  but  never  received  by  B., 
in  which  A.  described  the  pro- 
ceedings which  had  already  been 
taken  as  an  encouragement  to 
B.  to  proceed  in  the  concern,  is 
admissible  against  B.  as  an  act 
done  in  furtherance  of  the  com- 
mon plot  (R.  V.  Hardy,  24  How. 
St.  Tr.  473-477}. 


IfUtdmUaible, 

behalf  or  for  its  benefit  (British 
M.  Co.  V,  Ohamwcod,  18  Q.  B.  D. 
714;  aliter  if  so  made). 

(d)  A.  and  B.  are  indicted  in 
England  for  a  conspiracy  to  com- 
mit a  felony.  The  Only  evidence 
of  the  conspiracy  consists  of  acts 
done  by  A.  in  Scotland,  and  let- 
ters written  by  A.  to  B.  in  Eng- 
land inciting  B.  to  commit  the 
crime,  but  which  letters  B.  did 
not  answer  or  assent  to.  The 
acts  and  letters  are  not  admis- 
sible against  either  A.  or  B.  (R. 
V.  Boulton,  12  Cox  87). 

A.  and  B.  conspire  to  assault 
C.  with  their  fists.  In  the  struggle 
B.  catches  up  a  deadly  weapon 
and  kills  C. — ^A.  is  notreeponsible 
for  B.*s  act,  as  it  was  not  done  in 
furtherance  of  the  common  de- 
sign (R.  V.  Caton,  supra), 

A.  and  B.,  employees  at  the 
Custom  House,  are  charged  with 
conspiring  to  pass  goods  through 
the  Custom  House  without  pay- 
ing full  duty. — An  entry  made 
by  A.  on  the  counterfoil  of  his 
own  cheque-book  showing  hcwr 
he  had  shared  the  proceeds  of 
the  transaction  with  B.  is  not 
admissible  against  the  latter,  not 
being  in  furtherance  of  the  com- 
mon fraud  (R.  v.  Blake,  supra), 

A.  and  B.  are  indicted  for  con- 
spiracy. A  letter  written  by  A. 
to  C.  (not  a  member  of  the  con- 
spiracy) describing  the  proceed- 
ings already  taken,  and  enclosing 
songs  composed  by  A.  and  sung 
at  them,  is  not  admissible  against 
B.,  not  being  a  transaction  in 
support  of  the  conspiracy  (R.  v. 
Hardy,  24  How.  St.  Tr.  451-453). 
— ^A  conversation  held  by  D.  and 
E.,  two  other  members  of  the  con- 
spiracy, on  their  return  from  a 
meeting  of  the  conspirators,  and 
about  an  hour  after  the  meeting, 
is  also  inadmissible  against  A. 
and  B.  (B.t;.  O'Connell,  i  Cox  403). 
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CHAPTER  VIII. 
FACTS  RELEVANT  TO  PROVE  THE  MAIN  FACT. 

CONSISTENT  AND  ING0N8I8TENT  FA0T8.<''>— Pre- 
vious, subsequent,  and  collateral  facts,  which  are  only  or 
chiefly  consistent  with  the  existence  of  the  main  fact,  may  be 
given  in  evidence  in  proof  thereof ;  and  in  disproof,  those 
which  are  inconsistent,  or  show  it  to  have  been  im- 
possible. 

GENERAL  COURSE  OF  BnSINESS.(^>— To  prove  that 
an  act  has  been  done,  it  is  admissible  to  prove  any  general 
course  of  business  or  office,  whether  public  or  private,  accord- 
ing to  which  it  would  ordinarily  have  been  done. 

[Tay.  ss.  176-183;  Best,  s.  403 ;  Ros.  N.  P.  43  ;  Steph. 
art.  13.] 

CUSTOM  TO  ANNEX  INCIDENTS  TO  CONTRACTS.^') 

— Proof  of  usage  is  admissible  to  annex  unexpressed  incidents 
(not  inconsistent  with  those  which  are  expressed)  to  oral  or 
written  contracts;  it  being  presumed  that  a  party  dealing  in 
a  particular  market  or  place  intends  to  contract  according  to 
its  established  usages.  If  such  usages  be  sufficiently  general 
and  notorious,  they  will  even  bind  parties  contracting  in 
ignorance  of  them. 

The  party  against  whom  the  evidence  is  tendered  may, 
on  his  side,  show  that  the  usage  does  not  exist,  or  was 
expressly  excluded,  or  is  unreasonable,  or  illegal. 

Custom  or  usage  may  be  proved  either  by  the  direct 
evidence  of  witnesses  (which  must  be  positive,  and  not 
amount  to  mere  opinion :  Lewis  v,  Marshall,  7  M.  &  G. 
744),  in  which  case  particular  instances  of  its  occurrence  or 
non-occurrence  will  be  admissible  in  corroboration  or  rebuttal 
(Rushforth  v.  Hadfleld,  7  East  228;  Lewis  v,  Marshall, 
supra ;  Bourne  v.  Gatcliffe,  1 1  C.  &  F.  45 ;  Delamotte  v. 
Lane,  9  C.  <fe  P.  261) ;  or  by  a  series  of  particular  instances 
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in  which  it  has  been  acted  upon  (Johnstone  v,  Spencer,  30 
Oh.  D.  581 ;  ante,  chap.  vi.  example  (a) ;  Steph.  art.  6). 

When,  however,  a  custom  has  been  frequently  proved  in 
the  superior  courts  (which  may  be  shown  by  reported  cases), 
it  will  be  judicially  noticed  without  evidence  {ante.  Judicial 
Notice,  p.  7). 

As  to  the  admissibility  of  usage  to  explain  the  terms  of  a 
document,  Bee  post, 

[Tay.  ss.  1168-1170,  1187-1189;  Ros.  N.  P.  22-27; 
Powell,  460-465  ;  Whart.  ss.  962-971.] 

PREVIOUS  EXISTENOE  OF  rAOTS.<'')--States  of  per- 
sons, mind,  or  things,  at  a  given  time,  may  in  some  cases  be 
proved  by  showing  their  previous  existence  in  the  same  state  ; 
there  being  a  probability  that  certain  conditions  and  relation- 
ships continue — e.g.,  human  life,  marriage,  sanity,  opinions, 
title,  partnership,  official  character,  domicile. 

This  probability  will  weaken  with  remoteness  of  time, 
and  only  continues  till  the  contrary  is  shown,  or  a  different 
presumption  arises  from  the  nature  of  the  case. 

[Tay.  ss.  196-205  ;  Best,  ss.  405-410  ;  Whart.  ss.  1284— 
1296.J 

STANDARDS  OF  COMPARISON.^')  Conduct.— On  ques- 
tions involving  negligence  and  other  qualities  of  conduct, 
when  the  criterion  to  be  adopted  is  not  clear,  the  acts  or 
precautions  proper  to  be  taken  under  the  circumstances,  or 
even  the  general  practice  of  the  community  on  the  subject, 
are  admissible  as  affording  a  standard  by  which  the  conduct 
in  question  may  be  gauged  (Ball,  Leading  Cases  on  Tort, 
224-227;  Ea,st,  P.  C.  263-264;  Whart.  Negligence,  s.  46  ; 
posty  States  of  Mind,  65  ;  and  see  also  Opinions  of  Experts). 

Handwriting. — So,  when  a  party's  handwriting  is  in  ques- 
tion, whether  in  civil  or  criminal  proceedings,  "  Comparison 
of  the  disputed  writing  with  any  writing  proved  to  the  satis- 
faction of  the  judge  to  be  genuine  shall  be  permitted  to  be 
made  by  witnesses ;  and  such  writings,  and  the  evidence  of 
witnesses  respecting  the  same,  may  be  submitted  to  the 
Court  or  jury  as  evidence  of  the  genuineness,  or  otherwise, 
of  the  writing  in  dispute"  (28  A  29  Vict.  c.  18,  s.  8).  The 
disputed  writing  must  be  produced  in  court  (Arbon  v. 
Pussell,  3  F.  &  F.  152). 

The  comparison  may  include  the  general  character  of  the 
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writing ;  the  forms,  or  relative  number  of  diversified  forms, 
of  the  letters ;  the  use  of  capitals,  abbreviations,  stops,  and 
paragraphs ;  the  mode  of  efiecting  erasures,  interlineations, 
and  corrections;  the  orthography  of  words,  grammatical 
construction  of  sentences,  and  style  of  composition ;  the  use 
of  peculiar  expressions,  and  the  fact  of  one  or  more  of  the 
documents  being  written  in  a  feigned  hand  (Tay.  s.  1872). 

The  documents  used  for  comparison  need  not  be  relevant 
or  admissible  for  any  other  purpose  (Brookes  v,  Tichbome, 
5  Ex.  929;  Birch  v.  Hidgway,  i  F.  ife  F.  270;  Oresswell 
V.  Jackson,  2  F.  &  F.  24) ;  or  have  been  written  amJte  litem 
Tnotcmi,  And  the  comparison  may  be  made  either  by  wit- 
nesses acquainted  with  the  writing,  or  by  experts,  or,  with- 
out the  help  of  either,  by  the  jury,  or,  if  there  be  none,  by 
the  judge  (Tay.  s.  1870 ;  but  see  B,.v,  Harvey,  11  Cox  546). 

The  party  whose  writing  is  in  dispute  may  also  be 
required  to  write,  for  the  purpose  of  comparison,  in  the 
judge's  presence,  and  such  writing  will  then  itself  be 
admissible  (Oobbett  v.  Kilminster,  4  F.  <fc  F.  490). 

It  is  doubtful  whether  Jictitioiis  specimens  may,  on  cross- 
examination,  be  submitted  to  a  witness  in  order  to  impeach 
his  testimony. 

The  genuineness  of  ancient  docu/ments  (i.6.,  more  than 
thirty  years  old)  may  be  proved  by  comparison  with  other 
ancient  writings  shown  to  have  come  from  proper  custody 
and  to  have  been  uniformly  treated  as  genuine, 

[Tay.  ss.  1 869-1 879  ;  Best,  ss.  238-248 ;  Ros.  N.  P.  138- 
140;  Steph.  art.  52  ;  post,  Opinion  Evidence.] 

ACTING  IN  A  CAPACITY. — In  some  cases,  acting  in 
a  capacity  or  relationship  may  afford  primd  facie  evidence 
of  title  to  it,  even  in  favour  of  the  party  so  acting,  the 
presumptions  as  to  the  regularity  of  acts,  and  against 
misconduct  and  bad  faith,  applying. 

Thus,  acting  in  a  public  office  is  evidence  of  due  appoint- 
ment thereto,  although  the  appointment  itself  is  required 
to  be  by  deed  (Dexter  v,  Hayes,  11  Ir.  L.  B,.  !N".  S.  106) ;  is 
directly  in  issue  in  the  case  {ibid.);  and  the  proceedings  are 
criminal  (B.  v.  Gordon,  i  Lea.  515).  So  trading  as  a 
ptUfUe  company  is  evidence  of  incorporation  (B.  v,  Langton, 
13  Cox  349) ;  and  user  is  evidence  of  a  licence  to  use  a 
ptMic  buUding  (e.g.,  a  church :  B.  v,  Cresswell,  i  Q.  B.  D. 

D 
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446 ;  or  a  theatre :  Rodwell  v.  Redge,  i  C.  &  P.  220 ;  though 
where  notice  of  a  licence  is  required  to  be  exhibited,  the 
absence  of  such  notice  will  be  evidence  of  the  absence  of  a 
licence :  Gregory  v.  Tuffs,  60. &  P.  271).  On  similar  grounds, 
cohabitation  is  evidence  of  a  valid  marriage,  its  weight 
varying  with  the  circumstances  (Tay.  s.  172,  and  cases); 
and  in  settlement  cases  the  relationship  of  master  and 
servant  may  be  proved  by  acting  therein  (R.  v,  Fording- 
bridge,  27  L.  J.  M.  0.  290) ;  though  this  is  not  sufficient  in  a 
criminal  case  (R.  v,  Taylor,  10  Cox  544);  and  generally 
private  relationships  and  appointments  cannot,  unless  by 
admission,  be  so  proved — e.g.,  that  of  solicitor  and  client 
(Bright  V.  Legerton,  2  D.  F.  <fe  J.  606) ;  principal  and  agent 
(Courteen  v.  Touse,  i  Camp.  43,  n, ;  Short  v.  Lee,  2  Jac.  & 
W.  467  ;  Tay.  s.  683  ;  see  post,  Similar  Facts) ;  or  even,  it 
seems,  the  office  of  vicar  (Miller  v,  Wheatley,  28  L.  R. 
Ir.  144;  see  Tay.  ss.  i73-i75)- 

Similarly,   tiUe  to  property  may  frequently  be  inferred 

•  from  acts  of  ownership — e,g,,  possession,  receipt  of  rents  and 

\  profits,  and  the  discharge  of  the  burdens  or  repairs  of  the 

property ;  while,  in  rebuttal,  proof  is  admissible  that  these 

'   acts  were  disputed,  or  done  in  the  absence  of  persons  in-- 

terested  in  disputing  them  (Tay.  ss.  123-142  ;  Best,  ss.  366- 

399 ;  Ros.  N.  P.  40,  859-866 ;  Steph.  art.  5  ;  post,  p.  187). 

[Tay.ss.  171-175;  Best,  353-365  ;  Ros.  N.  P.  43,  44,  53, 
54;  Powell,  83—92  ;  Whart.  ss.  1297  13 19.] 

Ancient  Possession.^^^ — Ancient  documents  by  which 
any  right  of  property  purports  to  have  been  exercised  (e.g., 
leases,  licences,  and  grants)  are  admissible,  even  in  favour  of 
the  grantor  or  his  successors,  in  proof  of  ancient  possession. 

The  grounds  of  admission  are  twofold,  —  necessity, 
ancient  possession  being  incapable  of  direct  proof  by  wit- 
nesses ;  and  the  fact  that  such  documents  are  themselves 
acts  of  ownership,  real  transactions  between  man  and  man, 
only  intelligible  upon  the  footing  of  title,  or  at  least  of  a 
ho^  fide  belief  in  title,  since  in  the  ordinary  course  of 
things  men  do  not  execute  such  documents  without  acting 
upon  them  (Malcolmson  v.  0*Dea,  10  H.  L.  C.  593  ;  Bristow 
V.  Cormican,  3  App.  Cas.  641). 

(i)  The  documents  should  purport  to  constitute  the  trans- 
actions which  they  effect ;  mere  prior  directions  to  do  the 
acts,  or  subsequent  narratives  of  them,  being  inadmissible 
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(ilnd,).  Thus,  though  expired  leases  (or  even  counterparts : 
Tay.  s.  427)  may  be  tendered  to  show  ancient  possession  of 
the  property  demised,  or  reserved  from  the  demise,  recitals 
in  such  leases  of  other  documents  or  facts  will  be  rejected 
except  as  admissions  (Bristow  v.  Cormican,  supra). 

(2)  Deeds  of  this  nature  must,  to  ensure  genuiness,  be, 
like  other  ancient  documents,  produced  from  proper  custody 
(see  post) ;  and  should,  to  be  of  any  weight,  be  corroborate 
by  proof  within  living  memory  of  payments  made,  or  enjoy- 
ment had,  in  pursuance  of  them.  The  absence  of  evidence 
of  modern  enjoyment,  however,  goes  merely  to  weight  and 
not  to  admissibility. 

(3)  Ancient  documents,  admissible  as  acta  of  ownerehip^ 
may  be  tendered  on  questions  either  of  public  or  private 
right ;  and  must  be  distinguished  from  those  ancient  docu- 
ments which  are  received  as  evidence  of  reputation,  which 
latter  may  consist  of  bare  assertions,  or  recitals,  of  the  right, 
but  are  confined  to  questions  of  public  and  general  interest 
(Malcolmson  t7.  O'Dea,  supra;  and  &ee  post,  Declarations  as 
to  Public  and  General  Rights,  pp.  185-187.) 

Modem  Possession,  being  susceptible  of  proof  by  wit- 
nesses, cannot  be  established  by  modem  leases,  <fec.,  even 
though  supported  by  evidence  of  payments  made  thereunder 
(Bristow  V,  Cormican,  supra,  per  Lord  Blackburn ;  Clarkson 
V.  Woodhouse,  3  Doug.  189). 

[Tay.  ss.  658-667  ;  Bos.  N.  P.  53-54;  Powell,  179-185  ; 
Whart.  ss.  194-199.] 

FACTS  SHOWma  GOOD  rAITH.<^>— COMPLAINTS. 

— Facts  showing  the  bona  fldes  of  a  party's  claim  or  defence 
(though  such  bona  fides  be  not  directly  in  issue)  are  some- 
times admissible  in  support  of  his  own  case. 

So,  Complaints  made  by  the  injured  party,  recenti  facto, 
although  not  part  of  the  main  transaction,  are  sometimes 
considered  relevant  to  prove  ill-usage  even  in  favour  of  the 
party  complaining.  There  is  great  difference  of  opinion, 
however,  as  to  the  limits  within  which  such  evidence  should 
be  confined.  It  is  sometimes  considered  admissible  only  in 
cases  of  rape  and  similar  offences,  and  for  the  purpose 
merely  of  confirming  the  testimony  of  the  prosecutrix  (R.  v. 
Gutteridge,  9  C.  &  P.  471,  per  Parke,  B. ;  3  Buss.  Or.  353 ; 
Haynes  v.  Comm.,  28  Gratt.  942  ;  Prof.  Thayer,  Ir.  Lslw 
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Times,  Jan.  15,    1881;  post.   Facts  affecting  Witnesses); 
sometimes  as  constituting  independent  proof  of  such  offences, 
whether  the  prosecutrix  be  called  or  not  (R.  v,  Megson,  9 
C.  &  P.  420  ;  R.  V.  Nicholas,  2  C.  ife  K.  246 ;  in  neither  of 
which  caaes,  however,  was  the  evidence  objected  to) ;  some- 
times  as  independent  proof  of  any  crime  of  violence  [per 
Patteson,  J.,  in  R.  v.  Wink,  6  0.  &  P.  397  (a  case  of  robbery), 
and  in  R.  v,  Ridsdale,  Stark.  Ev.  469,  note  (a  case  of  shoot- 
ing); Ros.  Cr.  Ev.  25-27  ;  Taylor,  letter  on  the  Bedingfield 
case,  p.  16 ;  in  the  Ecclesiastical  Courts  the  wife's  complaint 
was  received  as  direct  evidence  of  the  husband's  ill-usage,  if 
made  recenti/acto,  as  otherwise,  the  parties  being  incompetent 
as  witnesses,  secret  cruelty  could  not  have  been  proved, — if 
not  so  made,  it  was  received  merely  as  confirmatory  of  the  other 
evidence:  Lockwood  v,  Lockwood,  2  Curt.  281(1831)];  and  by 
Mr.  Justice  Stephen  as  relevant  in  all  criminal  cases  without 
distinction  (art.  8).  Complaints  may,  of  course,  be  admissible 
as  evidence  of  mental  or  bodily  feeling  at  the  time  {antCy  p.  28  ; 
see  R.  V,  Vincent,  9  C.  &  P.  91 ;  R.  v.  Conde,  10  Cox  547). 
A  similar  diversity  of  opinion  prevails  with  regard  to  the 
admission  of  the  particvicvra  of  the  complaint.     When  the 
latter  has  been  made  contemporaneously  with  the  outrage, 
the  particulars  may  be  received  as  part  of  the  res  geetce ; 
they  may  also  always  be  elicited  in  cross-examination.    But 
otherwise  they  are  either  excluded  altogether,  or  admitted 
with  the  exception  of  the  prisoner's  name;  or  (the  most 
recent  and  sensible  practice)  received  without  reservation 
(R.  V,  Wood,  14  Cox  46,  per  Bramwell,  B.;  Steph.  w>ie  v. ; 
Prof.  Thayer,  Ir.  Law  Times,  Jan.  29,  1881). 

ADMISSIONS  BY  OONDUOT.<*>— A  party's  admissions 
by  conduct  as  to  the  existence  or  non-existence  of  any  mate- 
rial fact  may  always  be  proved  against  him  (Tay.  s.  804, 
and  post  J  p.  14) ;  and  evidence  on  his  part  to  explain  or  rebut 
such  admissions  is  also  receivable  (Melhuish  v.  Collier,  15 
Q.  B.  878;  see  post,  p.  121,  as  to  verbal  admissions). 

TREATMENT.^^^ — Ordinarily,  acts  of  treatment,  either  by 
parties  or  strangers,  expressive  merely  of  their  opinion  or 
belief  as  to  the  existence  or  non-existence  of  facts,  are  not 
receivable  except  against  a  party  as  an  admission  by  conduct 
(Wright  V.  Tatham,  7  A.  <fe  E.  313;  Backhouse  v.  Jones,  6 
Bing.  N.  C.  65 ;  post,  Opinion  Evidence). 
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Such  evidence  is,  however,  sometimes  admissible.  Thus, 
the  treatment  of  friends  and  neighbours  may  be  received  as 
presumptive  proof  of  marriage  {post^  Reputation).  Bo,  on 
questions  oi pedigree,  family  conduct  is  admissible  to  prove  re- 
lationship {j>08t,  Pedigree).  And  on  questions  of  legitimacy 
even  conduct  by  strangers  has  been  received  («.</.,  recogni- 
tion by  the  Sovereign,  to  prove  the  legitimacy  of  a  peer : 
Hubb.  698;  conveyance  of  property  by  strangers  to  a  person 
only  entitled  to  it  if  legitimate :  Skney  v.  Wade,  7  Sim.  595; 
conduct  of  the  adulterer  showing  that  he  and  not  the 
husband  was  the  father  of  the  child :  Bumaby  v.  BaiUie, 
42  Ch.  D.  282;  post,  Pedigree).  So,  too,  to  prove  the 
genuineness  of  ancient  docwnents,  the  fact  that  they  have 
always  been  preserved  and  treated  as  genuine  by  the  parties 
interested  is  admissible  {post.  Proper  Custody).  And, 
where  the  opinions  of  witnesses  are  admissible,  instances  in 
which  they  have  acted  upon  their  opinions  are  admissible  in 
confirmation  of  their  testimony  {post,  Opinion  Evidence). 


EXAMPLES. 


Admissible, 


Inadmissible. 


(a)  The  question  being  whether 
A.  survived  B.  in  a  shipwreck ; — 
it  is  relevant  to  show  that,  pre- 
viously to  the  disaster,  A.  was 
stronger,  in  better  health,  and 
a  more  expert  swimmer  than  B. 
(Underwood  v.  Wing,  4  D.  M.  & 
G.  633  ;  Tay.  s.  203  ;  Best,  s.  419  ; 
Whart.  ss.  28,  1 280-1 282.  The 
weight  of  such  evidence  will  de- 
pend upon  the  existence  of  op- 
portunities for  the  display  of 
these  qualities). 

The  question  being  whether 
A.  is  the  child  of  B. ; — evidence 
of  the  resemblance,  or  want  of 
resemblance,  of  A.  to  B.  is  ad- 
missible (Bagot  V.  Bagot,  i  L.  R. 
Ir.  308;  Burnaby  v.  Baillie,  42 
Ch.  D.  282). 

The  question  being  whether  A. 
lent  money  to  B.  ; — evidence  of 
the  poverty  of  A.  about  the  time 
of  the  alleged  loan  is  admissible, 
as  tending  to  disprove  it  (Dow- 
lingv.  Dowling,  loIr.C.  L.241). 


{a)  The  question  being  whether 
the  pupils  at  a  certain  school 
were  badly  fed  and  lodged  ; — the 
fact  that  they  were  badly  edu- 
cated is  irrelevant  (Boldxon  v, 
Widdows,  I  C.  &  P.  65). 

The  question  being  whether  a 
certain  meeting  was  seditious ; — 
the  fact  that  the  military  used 
violence  in  dispersing  the  meet- 
ing is  irrelevant,  as  the  inten- 
tion and  objects  of  the  meeting 
must  have  existed  previously  to 
its  dispersion  (K.  v.  Hunt,  3  B. 
&  Aid.  566). 

A.  and  B.  being  charged  in  one 
count  of  an  indictment  with  con- 
spiring to  incite  the  pMic  to 
commit  a  certain  crime,  and  in 
another  count  with  conspiring  to 
incite  each  other  to  commit  the 
same  crime ; — acts  of  incite- 
ment done  by  A  and  B.,  inter  set 
are  inadmissible  on  the  former 
count,  and  acts  done  by  them  in 
public  are  inadmissible  on  the 
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Admissible, 


To  prove  that  A.  paid  B.  a 
debt ; — the  facts  that  (i)  A.  was 
afterwards  in  possession  of  the 
document  creating  the  debt 
(Brembridge  v.  Osborne,  i  Stark. 
374) ;  and  that  (2)  he  paid  B.  a 
later  debt, — are  admissible  [Tay. 
s.  178  ;  Best,  s.  406 ;  Ros.  N.  P. 
38-39 ;  Powell,  105  ;  Whart.  ss. 
1362-1365]. 

To  prove  that  a  certain  deed 
was  forged ; — ^it  is  admissible  to 
prove  that  the  titles  recited  in 
the  deed  as  those  of  the  then 
reigning  Sovereign  were  not  in 
fact  then  used  by  that  Sovereign 
(Lady  Ivy's  case,  Steph.  art.  9, 
Ulus.  (d) ). 

To  disprove  a  rape,  evidence  is 
admissible  that  the  prisoner  had 
for  many  years  been  afflicted 
with  a  rupture  which  rendered 
sexual  intercourse  impossible 
(Hale,  P.  C.  63s). 

(b)  To  prove  the  delivery  of  a 
letter  on  a  given  date  ; — ^it  is 
relevant  to  show  that  the  letter 
was  properly  addressed,  posted 
in  due  time,  and  not  afterwards 
returned  (British,  &c.,  Co.  v.  Col- 
son,  L.  R.  6  Ex.  122  ;  Tay.  s.  179  ; 
Powell,  92-94.  The  post-marks 
are  also  evidence  of  the  dates 
and  places  mentioned). 

To  prove  the  posting  of  a  let- 
ter ; — it  is  relevant  to  show  that 
it  was  delivered  to  a  clerk  who, 
though  he  had  no  recollection  of 
the  particular  letter,  habitually 
took  all  letters  delivered  to  him 
to  the  post  (Hetherington  v. 
Kemp,  4  Comp.  193 ;  Trotter  r. 
McLean,  13  Ch.  D.  574);  or,  that 
the  letter  was  put  in  a  given 
place,  where  all  letters  were  regu- 
larly put  for  posting, whence  they 
were  always  carried  to  the  post 
by  a  servant  (Hetherington  v. 


Inadmissible. 
latter    (R.  v,  Boulton,  12    Cox 

The  question  being  whether  a 
lessee  surrendered  a  lease  in 
writing  to  a  lessor  ; — the  mere 
possession  of  the  lease  by  the 
latter  with  its  seals  cut  off  is  no 
evidence  of  such  surrender  (Doe 
V.  Thomas,  9  B.  &  C.  28S;  though 
see  as  to  surrender  by  operation 
of  law  :  Tay.  s.  138). 

The  question  being  whether 
an  article  patented  by  A.  in  1849 
had  been  publicly  sold  by  B., 
before  that  date  ; — ^public  sales 
of  the  article  by  B.,  after  1849, 
and  private  sales  before  it  are 
irrelevant  (Hyde  v.  Palmer,  32 
L.  J.  Q.  B.  126). 

The  question  being  whether  A. 
had  passed  off  his  own  goods  as 
those  of  B. ; — the  fact  that  B.  had 
committed  a  fraud  by  advertising 
such  goods  as  being  patented, 
when  in  fact  they  were  not  so,  is 
irrelevant  (Lever  v,  Godwin, 
W.  N.  (C.  A.)  1887,  p.  107). 

(6)  To  prove  the  delivery  of  a 
letter  posted  to  B.  at  Bristol; — 
the  fact  that  it  was  addressed 
to  him  at  "Bristol*'  is  in- 
sufficient (Walter  v.  Haynes,  Ry. 
&  M.  149) ;  aliter  if  this  was  the 
only  address  given  by  B.  (Bur- 
mester  v,  Barron,  17  Q,  B.  828). 


To  prove  the  posting  of  a  letter 
written  by  A.  to  B. ; — evidence 
by  one  of  A.*s  clerks  that  he 
habitually  copied  all  letters 
written  by  A.,  then  returned 
them  to  A.  to  seal,  and  that 
afterwards,  when  A.  gave  them 
back,  the  witness  or  another 
clerk  posted  them; — held,  in  the 
absence  of  evidence  to  show  that 
A.  had  returned  that  particular 
letter  to  the  clerk,  this  was  no 
proof  of  posting  (Toosey  Vi  Wil- 
liams, M.  &  M.  129).     So,  where 
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AdmusibU. 

Kemp,  supra;  Skilbeck  r.  Gar- 
bett,  7  Q.  B.  846.  In  the  fonner 
case  it  was  held  that  the  servant 
must  be  called,  but  in  the  latter 
this  was  not  deemed  essential). 

To  prove  that  a  certain  in- 
dorsement had  been  made  on  a 
(lost)  licence  entered  at  the  Cus- 
tom House; — it  is  relevant  to 
show  that  the  course  of  office 
was,  not  to  permit  the  entry 
without  such  indorsements 
(Butler  V.  AUnutt,  i  Stark.  222  ; 
Van  Omeron  v.  Dowick,  2  Camp. 
44 ;  Waddington  v,  Roberts, 
L.  R.  3  Q.  B.  579  ;  see  Mason  v. 
Wood,  I  C.  P.  D.  63). 

The  question  being  whether  A. 
paid  B.  his  wages ; — ^A.  may  show 
that  his  practice  was  to  pay  all 
his  workmen  regularly  every 
Saturday  ikight,  tluit  B.  was  seen 
with  the  rest  waiting  to  be  paid 
and  had  not  afterwards  been 
heard  to  complain  (Lucas  v. 
NovosUiesM,  i  Esp.  296  ;  and  see 
Sellen  v,  Norman,  4  C.  &  P.  80  ; 
Evans  v.  Birch,  3  Camp.  10). 

(c)  The  question  being  whether 
A.,  a  broker,  is  personally  liable 
on  a  contract  made  by  him  for 
an  undisclosed  principal; — evi- 
dence may  be  given  of  a  usage 
that  brokers  who  do  not  disclose 
the  names  of  their  principals 
are  personally  liable  (Pike  v. 
Ongley,  18  Q.  B.  D.  708). 


A.,  a  manufacturer,  contracts 
to  supply  certain  iron  plates  to 
B.; — evidence  is  admissible  of  a 
usage  that  the  plates  are  to  be 
of  A.'s  own  make  (Johnson  v, 
Baylton,  7  Q.  B.  D.  438). 


Inadttustible. 

AJs  clerk  proved  that  the  letter 
had  with  several  others  been 
given  by  him  to  a  deceased  clerk 
to  post,  and  that  the  latter  had 
left  f or thepost  with  them; — ^faeld, 
that  mere  possession  for  posting 
was  insufficient  (Rowlands  v,  De 
Vecchi,  I  C.  &  S.  10  ;  it  did  not 
appear  that  it  was  the  practice 
for  the  deceased  to  post  all 
letters  given  to  him.  See  jmmI, 
Declaration  in  Course  of  I>nty, 
post,  p.  180). 


(c)  The  question  being  whether 
A.,  a  broker,  is  solely  liable  on 
a  contract  made  by  him,  as  such, 
for  an  undisclosed  principal ; — 
evidence  of  a  custom  that  where 
brokers  do  not  disclose  the 
name  of  their  principals,  the 
broker  is  solely  liable  and  the 
principal  is  discharged,  is  in- 
admissible as  contradicting  the 
contract  {sembh,  Pike  v.  Ongley, 
supra;  and  see  for  a  case  in 
which  evidence  of  a  usage  was 
rejected  as  inconsistent  with  an 
arbitration  clause  in  a  contract, 
Barrow  v.  Dyster,  1 3  Q.  B.  D.  635). 

A.  leases  a  farm  to  B.,  one  of 
the  terms  being  that  the  out- 
going tenant's  interest  shall  be 
valued  according  to  the  custom 
of  the  country  ; — evidence  of  a 
usage  on  the  particular  estate  of 
which    the    farm    forms    part, 
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Admissible. 


A.,  a  veterinary,  sues  B.  on  a 
verbal  contract  for  medicine  and 
attendance ; — evidence  of  a  asage 
among  veterioaries  to  charge 
for  attendance  as  well  as  medi- 
cine is  admissible  (Sewell  v. 
Corp,  I  C.  &  F.  392.  A  nsage  to 
socnarge  where  "not  much  medi- 
cine is  required,"  was  rejected 
as  too  uncertain). 

{d)  The  question  being 
whether  A.  believedin  a  Supreme 
Being  when  taking  the  oath  on 
his  election  to  Parliament ; — evi- 
dence may  be  given  that  A.  had 
no  such  belief  four  years  before 
his  election  (A.-G.  v,  Bradlaugh, 
I  C.  &  E.  at  467-469.  Such 
evidence  is  admissible  for  as 
well  as  against  a  party ;  see,  e.g.^ 
Hardy's  case,  24  How.  St.  Tr. 
1093-1094;  R.  V,  Tooke,  i  East  P. 
C.  at  61).  So, to  prove  the  exist- 
ence of  a.  partnership  in  1838, 
evidence  is  admissible  that  it 
existed  in  18 16  (Clark  i;.  Alex- 
ander, 8  Scott  N.  R.  161). 

{e)  The  question  bein^  whether 
the  pupils  at  a  certain  school 
were  properly  treated ; — evidence 
is  admissible  of  the  general  treat- 
ment of  boys  at  schools  of  the 
same  class,  as  affording  a  cri- 
terion of  what  the  treatment 
should  have  been  at  the  school 
in  question  (Boldron  v.  Widdows, 
I  C.  &  P.  65). 

The  question  being  whether 
A.  cruelly  ill-treated  an  animal 
by  performing  a  certain  opera- 
tion upon  it ; — evidence  is  ad- 
missible that  such  an  operation 
was  cnstomary  in  that  part  of 
the  country,  and  that  there  was 


Inadmissible. 

cutting  down  the  compensation 
allowed  by  the  general  eastern, 
is  inadmissible  unless  B.  was 
aware  of  such  restricted  usage 
(Womersley  v.  Dally,  26  L.  J. 
Ex.  219). 

The  question  being  whether  a 
horse  which  had  been  certified 
sound  by  a  veterinary,  had  also 
been  warranted  sound  by  tho 
vendor,a  horse-dealer; — evidence 
of  a  practice,  not  amountiiig  to 
a  recognised  custom  of  the  trade, 
for  horse-dealers  not  to  warrant 
horses  so  certified,  is  inadmis- 
sible  (Howard  v^  She  ward,  L.  B. 
2  0.  P.  148). 


(e)  The  question  being  whether 
the  pupils  at  a  certain  school 
were  properly  treated ; — evidence 
is  not  admissible  of  the  compara- 
tive treatment  of  boys  at  any 
other  particvlar  school  (Boldron 
V.  Widdows,  supra). 
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Admissible, 

a  general  belief  that  it  produced 
beneficial  results  to  the  animal 
(Lewis  V.  Fermor,  i8  Q.  B.  D. 
532;  and  see  Murphy  v.  Man- 
ning, 2  Ex.  D.  307 ;  and  Ford  v. 
Wiley,  23  Q.  B.  D.  203.  Such 
eyidence,  though  admissible,  will 
not  necessarily  afford  a  legal 
excuse  for  the  act). 

The  question  being  whether  a 
railway  company  was  negligent 
in  not  employing  more  tluin  one 
man  to  manage  a  coal  engine  ; — 
the  fact  that  for  twenty  years  it 
had  been  usual  only  to  employ 
one  man,  and  that  no  accident 
bad  happei;,ed,  is  admissible  as 
tending  to  rebut  negligence  (Hart 
V,  Lanes.  &  York.  Ky.  Co.,  21 
L.  T.  N.  S.  261 ;  see  Hammock  v. 
White,  11  C.  B.  N.  S.  588). 

(/)  The  question  being  whe- 
ther a  corporation  is  entitled  to 
claim  tolls  ; — an  ancient  table 
of  such  toUs  kept  by  the  town 
clerk    of    the    corporation,   by 
which  the  the  lessees  of  the  tolls 
had  always  been  guided  in  their 
collections,     is    admissible    in 
favour  of  the  corporation  (Brett 
V,  Beales,  M.  &  M.  419).     So,  to 
prove    that  a  corporation  was 
entitled  to  a  fishery  ; — ^ancient 
entiles  in  the  corporation  books, 
purporting  to  constitute  licences 
to  fish,  and  not  mere  directions 
to  prepare  such  licences,  or  nar- 
ratives of  them,  are  receivable 
in    favour    of   the    corporation 
(Malcolmson  v.  O'Dea,  10  H.  L.  C. 
593).    So,  counterparts  of  leases, 
though   only    executed   by  the 
lessee  (Doe  v.  Pulman,  3  Q.  B. 
^2;  Magdalen  Hospital  t^.Knotts, 
8  Ch.  D.  709). — And  an  original 
collation   to   a   living   by   the 
bishop,  is  evidence  of  title  to  the 
advowson  in  favour  of  his  suc- 
cessors (Irish  Society  v,  Derry, 
12  C.  &  F.  64). 

(g)  The  question  being  whether 


Inadmuiible. 


(/)  The  question  being  whe- 
ther a  corporation  is  entitled  to 
claim  toUs  ; — ancient  entries  in 
the  books  of  the  corporation, 
ordering  powers  of  attorney  to 
be  made  out  to  its  bailiffs  author- 
izing them  to  receive  the  tolls, 
are  not  admissible  (Brett  v. 
Beales,  supra) ;  so,  entries  that 
tithes  should  be  taken  in  kind, 
in  default  of  money-payments 
in  lieu  thereof,  are  inadmissible, 
unless  proof  is  given  that  it  had 
been  so  taken  (A.-Gr.  v.  Cleeve 
cited  Ros.  N.  P.  54). 


I 
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Admissible. 


A.  (the  owner)  or  B.  (the  con- 
tractor) is  liable  for  work  done 
to  a  house  by  C,  on  B.'s  order ; 
—evidence  that  A.  paid  B.  for 
the  work  is  admissible  in  A/s 
favour  as  showing  the  honafdes 
of  his  defence,  and  that  it  was  not 
a  mere  attempt  to  avoid  pay- 
ment (Gerish  v,  Ghartier,  i  C.  B. 
13 ;  and  see  Milne  v.  Leisler,  7  H. 
&  N.  786  ;  and  Baden  v.  Kyver- 
berg,  2  M.  &  W.  61). 

The  question  being  whether  A. 
libelled  B.  by  describing  him  as 
a  swindler; — a  report  to  the  same 
effect  made  by  the  French  police, 
upon  which  A.  founded  his  state- 
ments, held  admissible  to  show 
the  bona  fides  of  A.'s  defence, 
though  not  to  justify  the  libel  or 
prove  its  truth  (R.  v.  Labouchere, 
14  Co^^i^\ post,  p.  151  ;  but  see 
Scott  V,  Sampson,  S  Q.  B.  D.  491). 

{h)  A.  (a  parishioner)  pays  a 
sum  of  money  as  tithes  to  B.  (a 
rector).  This  is  an  admission  by 
conduct  against  A.  that  B.  is 
entitled  to  the  tithes  (James  v, 
Bion,  2  Sim.  &  St.  606;  Chapman 
0,  Beard,  3  Anstr.  942). 

The  question  being  whether  A. 
caused  injury  to  B. ; — ^the  fact 
that  B.  had  ascribed  her  injuries 
to  an  accident,  and  not  to  A.;  and 
the  fac)i  that  her  husband  and 
her  solicitor's  clerk  had  conspired 
to  suborn  false  witnesses  at  the 
trial,  are  relevant  as  admissions 
by  conduct  that  B/s  claim  is 
bad ;  and  in  rebuttal  B.may  prove 
that  no  such  accident  or  sub- 
ornation as  alleged  had  taken 
place  (Melhnish  v.  Collier,  15 
Q.  B.  878;  Moriarty  v.  L.  C.  &D. 
Co.,  L.  R.  5  Q.  B.  314). 

(t)  The  question  being  whether 
A.  and  B.  were  lawfully  married ; 
— the  fact  that  they  were  always 
visited  and  received  as  man  and 
wife  by  the  respectable  families 
in  the  neighbourhood  is  admis- 


Inadmissible. 


{h)  A.  (a  parishioner)  pays  a 
sum  of  money  as  tithes  to  B.  (a 
rector).  This  is  not  an  admission 
by  conduct  against  B.  that  A. 
owes  him  the  tithes  (James  r. 
Bion,  supra). 


(t)  The  question  being  whether 
A.,  a  deceased  testator,  was  sane 
at  the  time  of  making  his  will ; 
— ^the  facts  that  his  friends  and 
relations  treated  him  as  sane  in 
their  correspondence,  and  that 


J 


RELBVANT  FACTS. 


I    pnbUdy    ■ 


treUed  him  aa  inaane  ;  though 
the  fact  that  be  wm  seen  ondeT 
restraint  in  on  asjlalii,  wM 
admitted  in  Uartin  •>.  Johnson, 

I  F.  &  F.  132. 

The  question  being  as  to  the 
seaworthiness  ot  a  ship; — the 
facts  tb&t  the  captain  after  a 
thorongh  ezaioination  of  the  ship 
embarked  in  her  with  his  family, 
and  that  the  underwriters,  after 
her  loss,  pi^d  the  policy-moneys 
on  the  footing  of  her  seaworthi* 
neaa,  are  inadmissible  (Wright  c. 
Tatbam,  nipra). 

The  question  beingwhether  A. 
had  committed  an  act  of  benk- 
rupdcy  at  the  time  B.  supplied 
him  with  goods ;— the  fact  that 
other  persons  who  had  supplied 
A.  with  goods  about  the  same 
time  had  afterwards  retumed 
them  to  A.'s  assigaee  in  baak.- 
mptoy,  ie  iuadmisgible  (Back- 
house V.  Jones,  6  Bing.  N.  C.  65). 


^ 
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CHAPTER  IX. 

FACTS  RELEVANT  TO  CONNECT  THE  PARTIES  WITH 

THE  TRANSACTION. 

When  an  act  has  been  proved,  and  the  question  is 
whether  a  given  party  is,  or  is  not,  its  doer,  the  follow- 
ing facts  are  relevant ; — 

Previous  Oondnct  and  Declarations. — The  presence 
or  absence  of  motive,  means  and  opportunity,  prepara- 
tion or  previous  attempts  on  his  part  to  do  the  act ;  his 
knowledge  of  circumstances  enabling  him  to  do  it ;  and  his 
declarations  of  intention,  or  threats  uttered  with  the  same 
view. 

Alibi. — So,  the  fact  that  he  was  in  the  neighbourhood, 
or  elsewhere  about  the  time  the  act  was  done. 

Subsequent  Conduct  and  Oonfessions. — In  the  same 
way,  the  presence  or  absence  of  facts  showing  a  con- 
sciousness of  having  done  the  act  may  be  proved — e.g,  (in 
criminal  cases),  change  of  demeanour  or  mode  of  life ; 
flight;  the  fabrication  or  suppression  of  evidence;  the 
giving  of  false  names,  addresses,  and  explanations ;  or  the 
possession  of  documents  or  property  connected  with  the 
transaction.  [Even  documents  and  property  found  at  his 
abode  after  his  arrest  are  evidence  against  a  prisoner,  if 
their  previous  existence  may  be  inferred  from  the  circum- 
stances (Tay.  s.  595).  So,  letters  invited  by  and  addressed 
to  him,  but  which  have  been  intercepted  at  the  post-office,  are 
receivable,  the  postmaster  being  the  agent  of  the  recipient : 
R.  V.  Cooper,  i  Q.  B.  D.  15.]     As  to  corifessions,  see  p.  154. 

Acts  of  Others. — It  is  also  relevant  for  thie  accused  to 
show  that  the  act  was  more  likely  to  have  been  done  by  others 
than  himself ;  and  the  prosecution  may  rebut  such  evidence 
(R.  V.  Dytche,  17  Cox  39). 
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[Best,  ss.  91-92, 452-467  ;  3  Russ.  Ev.  385-387 ;  Rob.  Or. 
1 9-2  4 ;  Steph.  art.  7 ;  Whart.  JPresumptions  in  Criminal  Cases ; 
I  Cr.  Law  Mag.  Am.  p.  27.] 


EXAMPLES. 


Admissible. 


InadmiitibU, 


The  qnestion  being  whether  A. 
murdered  B.,  the  following  facts 
are  relevant : — The  fact  that  B., 
shortly  before  the  murder,  had 
given  evidence  against  A.  on  a 
criminal  charge,  and  the  deposi- 
tions containing  the  evidence 
("B.  V.  Buckley,  13  Cox  293;  R. 
v.  Shippey,  12  Cox  161) ;  that 
A.  had  been  heard  to  declare 
that  he  would  be  revenged  on 
B. ;  that  a  few  days  before  the 
murder  A.  had  bought  a  knife 
which  might  have  caused  the 
fatal  wound;  that  A.  knew  of 
habits  of  B.  which  would  enable 
him  readily  and  secretly  to  com- 
mit the  murder  (Steph.  art.  9, 
illus.  (e)  ) ;  that  both  before  and 
after  the  crime  A.  was  observed 
near  the  spot  (in  explanation  A. 
may  prove  that  he  had  an  inde- 
pendent reason  for  being  there : 
R.  V.  Bernard,  19  St.  Tr.  815; 
Frindle  v.  Glover,  4  Conn.  266; ; 
that  marks  corresponding  with 
the  impressions  made  by  A.'s 
boots  were  traceable  near  the 
body  of  B. ;  that  after  the  crime 
A.  absented  himself  from  home ; 
and  that  he  gave  inconsistent 
accounts  of  his  whereabouts  on 
the  day  of  the  murder. 

[Best,  s.  92.] 

The  question  being  whether  A. 
murdered  B.  by  the  explosion  of 
grenades ; — ^the  fact  that  the  gre- 
nades were  ordered  by  C,  and 
the  contents  of  a  letter  from  C. 
(indicating  hostility  to  B. )  found 
at  A.'s  lodgings  after  his  arrest, 
and  bearing  a  memorandum  in 
A.  *8  handwriting,  are  admissible 


The  question  being  whether  A. 
murdered  B.,  the  following  facts 
are  irrelevant: — The  fact  that 
A.  was  a  man  of  bad  character 
{post,  Character) ;  that  he  be- 
longed to  a  people  notoriously 
reckless  of  human  life  and  ad- 
dicted to  assassination  ;  that  on 
a  former  occasion  he  narrowly 
escaped  being  convicted  for  the 
murder  of  another  person ;  that 
much  jealousy  and  Ul-feeling 
existed  between  A.*s  nation  and 
B.'s  nation ;  that  on  the  same 
spot,  a  year  before,  one  of  the 
former  murdered  one  of  the  latter 
in  exactly  the  same  manner  {post, 
Similar  Facts) ;  that  B.  was 
found  to  have  been  robbed,  and 
that  A.  was  well  known  to  be 
avaricious ;  that  A.  had  been 
heard  in  his  sleep  to  use  language 
implying  that  he  was  the  mur- 
derer {post J  Confessions);  that 
all  A.'s  neighbours  believed  him 
guilty  (post.  Reputation  and 
Opinion) ;  that  both  Houses  of 
Parliament  had  voted  addresses 
to  the  Crown  in  which  A.  was 
assumed  to  be  guilty  {post, 
Public  Documents). 

[Best,  s.  92.] 


The  question  being  whether  A. 
and  B.  had  stolen  certain  shawls ; 
— ^the  fact  that  an  inventory  of  the 
shawls,  not  in  A/s  handwriting, 
but  contained  in  an  envelope  on 
which  he  had  written  "A. — 
private,''  was  found  in  a  bag 
which  A.  said  belonged  to  B.,  in  a 
room  in  which  they  both  lodged, — 
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A.  ia  charged  with  wonndin^ 
a  constable ; — it  is  competent 
for  him  to  give  in  eridence  facts 
Bhowins  that  S.  0.  fc  D.  were 
more  likely  to  have  committed 
the  crime  than  he  ;  and  B.  C, 
and  D.  maj  den;  on  oath  the 
facta  alleged  {B,  v.  Dytche,  17 
Cos  39 ;  in  this  case  B.  C.  and 
D.  bad  been  convicted  and  were 
Roffering  imprisonment  for  the 
crime). 


laadmUiilile. 
held  iaadmis&lble,  on  the  ground 
that  the  indorsement  on  the 
enrelope  might  haTe  been  written 
prior  to  the  enclosure  (R.  v.  Hare, 
3  Cox  Z47,  ted  qu.,  and  see  note 
to  this  case,  3  Buss.  Cr.  387). 

The  question  beiug  whether  A. 
(residing  la  London)  had  fitted 
out  a  vessel  to  be  emptoj-ed  In 
the  alave-trade   abroad ; — sl&Te- 


"  ".  bat  which  papers  vi 
not  otherwise  traced  to  A.'s 
knowledge,  held  inadmissible  to 
connect  him  with  (he  transaction, 
as  the  papers  might  have  been 
introduced  at  some  intermediate 
port  withont  A.'s  knowledge  (R. 
V.  Zuleta,  I  C.  &K.  315). 


(    63    ) 


CHAPTER  X. 
FACTS  RELEVANT  TO  PROVE  STATES  OF  MIND. 

When  the  state  of  mind  of  the  parties  with  reference 
to  a  transaction  is  material,  all  facts  from  which  it  may 
be  inferred,  though  previous,  subsequent,  or  extrinsic 
to  such  transaction  are  admissible. 

In  some  cases,  however,  what  were  originally  matters 
of  logical  inference  have  gradually  hardened  into  rules  of 
law,  of  arbitrary  application  and  effect. 

KNOWLEDGE  AND  NOTIOE.<-^— Actual  knowledge* 
which  is  generally  a  primary  element  in  determining  more 
complex  states  of  mind,  may  be  inferred  from  the  fact  that 
a  party  had  reasonable  means  of  knowledge — e.g,^  possession 
of  documents  containing  the  information,  especially  if  he  has 
answered,  or  otherwise  acted  upon,  them ;  or  from  the  fact 
that  such  documents,  properly  addressed,  have  been  delivered 
at,  or  posted  to,  his  residence.  (As  to  documents  found 
after  the  arrest  of  a  prisoner,  or  intercepted  at  the  poet,  see 
antCy  p.  60.)  So,  execution  of  documents  will  imply  knowledge 
of  their  contents  {e.g.,  of  a  deed  :  Be  Cooper,  20  Ch.  D.  61 1 ; 
or  a  will:  Tay.  s.  160),  though  mere  attestation  will  not 
(Harding  v,  Crethorne,  i  Esp.  58).  Access  to  documents 
may  also,  sometimes,  raise  a  presumption  of  knowledge — 
e.g.,  in  the  case  of  the  rules  of  a  club,  or  books  kept  between 
partners  (though  the  inference  here  is  not  invariable : 
Lindley,  Partnership,  536 ;  and  see  post.  Admissions 
by  Partners;)  master  and  servant;  trader  and  shopman; 
banker  and  customer  (Tay.  s.  812).  This  presumption, 
however,  does  not  apply  in  the  case  of  directors  (Hallmark's 
case,  9  Ch.  D.  329),  or  shareholders  (Lindley,  Company 
Law,  312),  as  to  the  books  of  a  company.  Knowledge 
may  likewise  be  imputed  where  it  is  a  party's  duty  to  know 
(Hallmark's  case,  supra;  Mackintosh  v.  Marshall,  1 1  M.  &  W. 
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ii6  ;  as  distingtdshed  from  a  mere  right  to  inspect :  Hill  v. 
Manchester  W.  Co.,  5  B.  &  Ad.  866  ;  Corp.  of  Waterford  v. 
Price,  Ir.  L.  R.  310).  So,  the  publication  of  a  fact  in  a 
Gazette  or  newspaper  is  receivable  to  fix  a  party  with  notice  ; 
though  (unless  the  case  is  governed  by  statute)  it  is  always 
advisable,  and  sometimes  necessary,  to  furnish  evidence  that 
the  party  to  be  affected  has  probably  read  the  paper— r-e.^., 
that  he  takes  it  in,  or  attends  a  reading-room  where  it  is 
taken,  or  has  shown  knowledge  of  other  matters  contained 
in  the  same  number,  or  that  it  is  a  publication  with  which 
it  is  his  duty  to  be  familiar ;  but  the  mere  fact  that  the 
paper  circulates  in  his  neighbourhood  is  no  proof  (Tay. 
«s.  1665-1666  ;  Whart.  ss.  671-675).  In  rebuttal,  evidence 
might  of  course  be  given  that  the  party  is  unable  to  read. 

The  notoriety  of  a  fact  in  a  party's  calling  or  vicinity  may 
also  in  some  cases  support  an  inference  of  knowledge  (Pres- 
ton's case,  2  Den.  C.  0.  353;  and  Steph.  art.  11,  illus,  {j)  )  ; 
though  mere  rwmour,  or  reputation^  is  inadmissible  (Green- 
slade  V,  Dare,  20  Beav.  284 ;  R.  «?.  Gunnel,  16  Cox  154). 

Constructive  Notice  has  been  defined  as  a  presumption 
of  knowledge  which  will  not  be  allowed  to  be  rebutted ;  and 
in  certain  cases  arises  where  a  party  has  had  the  means  of 
knowledge  and  might  have  obtained  it,  but  for  his  own 
gross  negligence,  or  wilful  abstention.  In  such  cases  what- 
ever is  sufficient  to  put  a  person  of  ordinary  prudence  on 
inquiry  is  constructive  notice  of  all  to  which  that  inquiry 
would  lead.  Thus,  claiming  under,  or  contracting  with,  a 
party  who  derives  his  title  from  an  instrument  is  construc- 
tive notice  of  its  contents.  So,  notice  of  a  deed,  or  a  trust, 
is  notice  of  its  terms  (Patman  v.  Harland,  17  Ch.  D.  353; 
but  see  Williams  v\  Williams,  id.  443).  And  the  acceptance 
of  a  contract  in  a  common  form  without  objection  is  con- 
structive notice  of  its  contents  (Watkins  v.  Rymill,  lo 
Q.  B.  D.  178).  See  fully,  2  Watson,  Eq.  1149-1156; 
Chitty,  Eq.  Ind.  "Notice";  Brett,  L.C.  in  Eq.  260;  and  as 
to  notice  to  a  party's  solicitor  or  agent,  ante,  p.  40). 

GOOD  AND  BAD  PAITH.<*>— A  party's  good  faith  in 
doing  an  act  may  generally  be  inferred  from  any  facts 
which  would  justify  its  doing  (Whart.  s.  35).  In  such  cases 
the  information  (whether  true  or  false)  on  whicTi  he  acted 
will  often  be  material. 
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So,  to  show  the  bona  Jidea  of  a  party's  belief  as  to  any 
matter,  it  is  admissible  to  show  the  state  of  his  knowledge, 
and  that  he  had  reasonable  grounds  for  such  beUef 
(Deny  v.  Peek,  14  App.  Cas.  337) ;  e.g,,  that  it  was  shared 
by  the  community,  or  even  by  individuals  similarly  situated 
to  himself  (Sheen  v,  Bumpstead,  2  H.  <&  C.  193  ;  see  arUe^ 
Standards  of  Companson  and  Facts  showing  Good  Faith). 
While  the  absence  of  reasonable  grounds  of  belief  in  the 
existence  of  a  fact  {e,g,,  means  of  knowing  the  opposite)  is 
evidence  of  want  of  honest  belief  (Derry  v.  Peek,  supra). 

The  relative  positions  and  circumstances  of  the  parties  are 
often  material  in  determining  their  good  or  bad  faith  in  a 
transaction ;  a  higher  standard  of  probity  being  demanded 
from  either  when  the  other  is,  e.g.,  of  weak  intellect,  intoxi- 
cated, illiterate,  or  acting  under  duress  or  fear ;  or  occupies 
the  position  of  child,  ward,  client,  or  patient  to  the  other. 

FRAUD. — When  fraud  is  in  issue,  the  particulars  of  it 
have  geaerally  to  be  pleaded,  and  the  question  of  their 
sufficiency  often  becomes  one  of  law.  As  to  the  distinction 
between  facts  which  constitute  fraud  and  those  that  are  only 
evidence  of  it,  see  Derry  v.  Peek,  supra, 

Ck)ncea]ment  of  Material  Facts  {e.g.,  those  affecting  title 
or  risk)  by  either  party  to  a  contract  is  evidence  of  fraud. 
A  vendor,  however,  is  not  bound  to  disclose  every  defect  in 
the  property  sold ;  nor  ct  fortiori  is  a  purchaser  bound  to 
disclose  facts  which  would  increase  its  value;  and  where 
there  is  no  obligation  to  divulge,  the  passive  acquiescence  of 
either  in  the  other's  mistake  is  not  evidence  of  fraud  (Smith 
r.  Hughes,  L.  R.  6  Q.  B.  597  ;  see  Ward  v.  Hobbs,  4  App. 
Cas.  13).  On  the  other  hand,  gross,  but  not  slight,  inade- 
quacy 0/ price  may  be. 

Misrepresentation  of  Material  Facts  may  of  itself  be 
perfectly  innocent,  but  it  becomes  fraudulent  if  made  (i) 
hunjoingly,  or  (2)  without  belief  in  its  trvih,  or  (3)  recklessly 
without  care  whether  true  or  false  (Derry  v.  Peek,  supra; 
see  Directors'  Liability  Act,  1890). 

[Ros.  N.  P.  633-635,  847-855 ;  Moncrieff  on  Fraud  and 
Misrepresentation ;  Kerr  on  Fraud  and  Mistake.] 

]i^jjQ£/e) — Malice  in  doing  an  act  has  generally  to  be 
proved  by  the  previous  or  subsequent  conduct  and  relations 
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of  the  parties — e.g,,  previous  enmity,  threats,  quarrels,  and 
violence ;  while  in  rebuttal  previous  expressions  of  good- will 
and  acts  of  kindness  may  be  shown. 

Malice  may  even  be  implied  from  the  manner  in  which 
an  action  is  conducted  in  which  it  is  in  issue  ;  and  in  cases 
of  libel  the  mode  of  publication,  or  the  repetition  of  the 
libel,  is  material  to  show  the  defendant's  animus  (Tay*  ss. 

340-347). 


EXAMPLES. 


AdmUaible. 


Irmdmissible. 


(a)  The  qnestion  being  whether 
A.,  at  the  time  of  committing  an 
act  of  bankruptcy,  knew  of  the 
state  of  his  affairs; — ^letters  found 
in  his  possession  after  the  act  of 
bankruptcy,  but  bearing  post- 
marks before  it,  and  containing 
refusals  to  lend  him  money  with 
which  to  pay  his  debts,  are  ad- 
missible to  show  his  knowledge 
of  the  mattrers  referred  to, 
though  not  the  truth  of  the 
facts  stated  (Vacher  v.  Cocks, 
M.  &  M.  353 ;  Cotton  v,  James, 
M.  &  M.  275). 

The  question  being  whether 
A.,  at  the  time  of  making  a  con- 
tract with  B.,  knew  that  the 
latter  was  insane  ; — evidence  of 
B.'s  conduct  both  before  and 
after  the  transaction  is  ad- 
missible, as  showing  that  his 
lunacy  was  of  such  a  character 
as  must  have  been  apparent  to 
A.  (Beavan  v.  McDonnell,  10  Ex. 
184;    Lovatt  V,  Tribe,  3  F.  &  F. 

9). 
The  question  being  whether 

A.,  the  owner  of  a  dog,  knew  of 
its  mischievous  propensities  ; — 
the  facts  that  he  had  offered  to 
pay  compensation  to  a  person  it 
had  bitten,  and  had  warned 
another  person  to  beware  of  it, 
are  admissible  (Thomas  v.  Mor- 
gan, 2  C.  M.  &  R.  496  ;  Judge  v. 
Cox,  I  Stark.  285.  So,  also,  the 
fact  that  complaints  of  the  dog 
had  been  made  to  A.'s  servant 


(a)  The  question  being  whe- 
ther A.,  a  director  of  a  company, 
knew  that  his  name  was  in- 
scribed on  the  share  register  ; — 
the  mere  facts  that  A.  attended 
meetings  of  the  company  and 
acted  as  director  are  no  proof 
of  such  knowledge  (Hallmark's 
case,  9  Ch.  D.  329). 


The  question  being   whether 

A.  knew,  at  a  certain  time,  that 

B.  was  insane  ; — the  fact  that 
B.  was  generally  reputed  to  be 
insane  in  the  neighbourhood 
in  which  A.  and  B.  lived  at 
the  time  in  question  is  inad- 
missible (Greenslade  v.  Dare,  20 
Beav.  284). 
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AdmUsihle. 

who  had  charge  of  the  dog, 
though  aUter  as  to  a  servant 
who  had  not  such  charge :  ante, 

PP-  43-44)- 

[b)  The  question  being  whether 
A.  and  B.,  the  vendors  of  a  mine, 
falsely  represented  its  value  to 
C; — conversations  between  A. 
and  B,  (not  in  C.'s  presence) 
regarding  the  state  and  prospects 
of  the  mine,  and  books  kept  by 
their  mining  agent  and  his  clerk, 
in  the  ordinary  course  of  duty, 
at  the  mine,  are  admissible  in 
favour  of  A.  and  B.  to  show 
their  bona  fides  in  making  the 
representations  (Shrewsbury  v. 
Blount,  2  M.  &  Gr.  475.  Aliter 
as  to  books  kept  by  the  agent 
not  in  the  course  of  his  duty). — 
A  and  B.  are  charged  with  con- 
spiring to  defraud  0.  by  repre- 
senting that  A.  owned  certain 
property ;  B.'s  defence  is  that  he 
honestly  believed  the  representa- 
tions, being  himself  the  dupe  of 
A. ;— letters  between  A.  and  B. 
(not  communicated  to  C.)  prior  to 
thecompletion  of  the  transaction, 
and  regarding  it,  held  admissible 
in  B.'s  favour  (R.  v.  Whitehead, 
I  Dowl.  &  By.  61  ;  cditer  as  to 
letters  between  A.  and  B.  written 
subsequently  to  the  transaction). 

The  question  being  whether  A. 
acted  in  good  faith  in  represent- 
ingW.,a  tradesman,  to  be  solvent, 
whereby  B.  trusted  W.,  and  suf- 
fered damage ; — the  fact  that  W. 
had  sold  goods  to  A.  under  cost 
price  is  admissible,  as  negativ- 
ing A/s  good  faith  ;  the  fact  that 
A.*8  shopman,  who  was  cogni* 
zant  of  the  transactions  between 
A.  and  W.,  believed  W.  to  be 
solvent ;  and  that  other  individual 
tradesmen  in  the  same  town  who 
had  dealt  with  W.  also  believed 
him  to  be  solvent;  and  that 
there  was  a  general  reputation 
in  the  town  tluit  W.  was  solvent, 


Inadmi$$%bU. 


The  question  being  whether 
A.  intended  to  deceive  B.  by  pre- 
tending to  tell  his  fortune  by  the 
stars  ;  evidence  that  A.  or  others 
bond  fide  believed  in  his  ability 
to  tell  such  fortunes  is  inadmis- 
sible (Penny  v.  Han8on,i8Q.B.D. 
47S  ;  Denman,  J.,  remarked,"  We 
do  not  live  in  times  when  sane 
men  can  believe  in  such  powers.*' 
And  see  Lewis  v.  Fermor,  ibid. 
532,  i?cr  Wills,  J.). 


^ 
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Admisaible. 

are  admissible  in  A.*8  favour  as 
showing  his  good  faith  (Sheen 
V.  Bumpstead,  2  H.  &  C.  193). — 
The  question  being  whether  A. 
gaye  credit  to  B.,  a  married 
woman,  believing  her  to  be  single ; 
— ^thefact  that  B.  had  represented 
herself  to  other  tradesmen  as 
single,  in  snch  a  way  as  to 
reach  A.'s  ears,  is  admissible  in 
A.'s  favour  (Barden  u.Kyverberg, 
2  M.  &W.  61). 

(c)  The  question  being  whether 
A.  acted  maliciously  in  prose- 
cuting B. ; — an  affidavit  filed  by 
the  clerk  to  A.'s  solicitor,  and 
used  for  the  purpose  of  prevent- 
ing persons  becoming  bail  for  B. 
when  he  was  arrested,  is  admis- 
sible as  showing  A.'s  malice 
(Taylor  17.  WiUiams,  2  B.  &  Ad. 

845). 

A.  is  charged  ^ith  murder  ; — 
the  fact  that  he  was  drunk  at 
the  time  is  admissible,  as  tending 
to  rebut  his  intention  to  klU 
(R.  V.  Doherty,  16  Cox  306). 


Inadminible, 


{e)  The  question  being  whether 
A.  acted  maliciously  in  prose- 
cuting B.; — the  fact  that  the  case 
was  dismissed  by  the  Court  for 
want  of  prosecution,  is  no  evi- 
dence of  malice  on  A.*8  part  (Pur- 
cell  V.  Macnamara,  9  East  361). 

In  an  action  for  Ubel  against 
A.  for  stating  that  B.  had  proved 
incompetent  as  a  surveyor  in  a 
certain  transaction  ;— the  fact 
that  B.  was  generally  competent 
as  a  surveyor  is  not  admissible 
to  prove  A.'s  malice  (Brine  v. 
Bazalgette,  3  Ex.  692). 
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CHAPTER  XL 
SIMILAR  FACTS. 

When  Directly  Relevant. 

Generally  speaking,  it  is  not  admissible  to  prove  the 
main  fact  by  showing  that  facts  similar  to  it,  hut  not 
part  of  the  same  transaction,  have  occurred  on  other 
occasions.  Nor,  when  an  act  has  been  proved,  to  show 
that  a  given  party  did  the  act  may  evidence  be  ten- 
dered of  similar  acts  done  either  by  hiraself,  with  the 
object  of  showing  a  disposition,  habit,  or  propensity  to 
commit,  and  a  consequent  probability  of  his  having 
committed,  the  act  in  question ;  or  by  others^  though 
similarly  circumstanced  to  himself,  to  show  that  he 
would  be  likely  to  act  as  they. 

[For  converse  cases  see  Course  of  Business,  p.  47,  and 
Character,  p.  81.] 

Grounds  of  Exclusion. — Facts  of  this  class,  though 
often  not  destitute  of  moral  weight,  are  rejected  as  legal 
evidence  on  grounds  of  convenience,  since  they  tend  to 
embarrass  the  inquiry  with  collateral  issues,  prejudice  the 
parties  with  the  jury,  and  encourage  attacks  without  notice^ 

The  maxim  "  Res  inter  alioa  actm  cdteri  nocere  non  debent " 
IB  frequently  supposed  to  express  the  principle  of  exclusion 
in  such  cases ;  but  this  is  incorrect,  for  similar  transactions 
inter  pa/rtes  would  be  equally  inadmissible  in  this  relation. 
The  principle  of  the  maxim  appears,  indeed,  to  fail  alto- 
gether as  a  test  of  relevancy,  since  an  examination  of  the 
three  preceding  chapters  will  show  that  most  of  the  trans- 
actions relevant  under  them  are  rea  inter  alios,  while  others 
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that  are  irrelevant  are  rea  inter  partes,  [See  a  valuable 
article  on  this  maxim  by  Mr.  C.  H.  Barrows,  i  Am. 
Law  Bev.  350.  As  to  the  operation  of  the  exclusionary 
principle  expressed  by  it  in  relation  to  other  branches 
of  evidence,  see  post.  Judgments,  and  Testimony  in  Former 
Trials.  Mr.  Justice  Stephen  remarks:  ^' The  application 
of  the  maxim  to  the  law  of  evidence  is  obscure,  because 
it  does  not  show  how  unconnected  transactions  may  be 

supposed  to  be  relevant  to  each  other In  its  literal 

sense  the  maxim  also  fails,  because  it  is  not  true  that  a  man 
cannot  be  affected  by  transactions  to  which  he  is  not  a 
party;  illustrations  to  the  contrary  are  obvious  and  in- 
numerable ;  bankruptcy,  marriage,  indeed  every  transaction 
of  life  would  supply  them "  (Big.  note  vii.).  The  maxim 
has  its  principal  utility  in  the  domain  of  substantive  law. 
See  also  Best,  ss.  112,  506-510;  and  notes  to  the  latter 
sections  in  Chamberlayne's  Amer.  ed. ;  Broom's  Legal 
Maxims,  908]. 

EXCEPTIONS.— The  admissibility  of  similar  facts  as 
direct  proof  of  the  fact  in  issue  depends,  not  on  personal,  but 
logical  privity ;  and  is  mainly  a  question  of  degree,  or  of 
our  knowledge  and  understanding  of  the  causes  of  events, 
as  to  which  in  many  cases  the  progress  of  science  may 
change  the  law.  In  proportion  as  the  element  of  personality, 
the  interjection  of  t\e  free-will  of  the  human  being 
diminishes,  we  become  more  certain  -of  the  effects  of  a 
causative  force,  and  more  ready  to  admit  such  evidence 
(i  Am.  Law  Rev.  350,  358).  Even  where  the  personal 
element  is  absent,  however,  the  presumption  from  similarity 
must  be  sufficiently  cogent  to  outweigh  the  practical  in- 
conveniences against  which  the  rule  is  aimed  (Metropolitan 
Asylum  District  v.  Hill,  47  L.  T.  (H.  L.)  29). 

Insanity. — On  questions  of  insanity,  the  conditions  of 
mental  disease  are  sufficiently  determined  to  justify  the 
reception  of  similar  facts  and  conduct  in  proof  of  the  main 
fact  (Tay.  s.  337  ;  Pope  on  Lunacy,  392). 

Fhysical  Aptitnde  and  Personal  Identity. — Moreover, 
in  the  application  of  the  rule,  a  distinction  is  to  be  drawn 
between  psychological  tendency  and  physical  aptitude, 
similar  facts  showing  the  latter  being  sometimes  receivable 
where  those  implying  the  former  would  be  excluded  (Whart. 
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Presumptions  in  Criminal  Cafies,  i  Gr.  Law.  Mag.  Am.  p.  27). 
Personal  identity  is  also,  in  many  cases,  necessarily  provable 
by  such  evidence  (see  also,  Alibi,  p.  77). 

Agency. — So,  in  cases  of  agency  (Blake  v.  Albion  Ass. 
Co.,  4  C.  P.  D.  94,  per  Coleridge,  C.J.). 

Title. — And  on  questions  of  title,  repeated  acts  of  owner- 
ship with  respect  to  the  same  property  are  receivable ;  and 
even  acts  done  with  respect  to  other  places  connected  with 
the  locus  in  quo  by  '^  such  a  common  character  of  locality 
as  to  give  rise  to  the  inference  that  the  owner  of  one  i8 
likely  to  be  the  owner  of  the  other,''  are  sometimes  receivable 
(Jones  V.  Williams,  2  M.  <&  W.  326,  per  Parke,  B.;  Bristow 
V.  Cormican,  3  App.  Cas.  641 ;  Neill  v,  Devonshire,  8  App. 
^as.  135;  Tay.  ss.  322-325;  Ros.  N.  P.  85-86,  931). 

Manorial  and  Trade  Gnstoms. — Although  the  customs 
of  one  Tnanor  are  not,  in  general,  proof  of  the  customs  of 
any  other  manor,  since  each  may  hetve  customs  peculiar  to 
itself,  yet  where  the  original  unity  or  identity  of  the  manor 
is  established,  or  the  same  tenure  is  shown  to  prevail  in 
both,  such  customs  become  reciprocally  admissible  (Tay. 
88.  320-322;  Ros.  N.  p.  85-86). 

So,  to  prove  the  custom  of  a  given  trade,  customs  of  the 
same  trade,  or  even  of  analogoua  trades,  in  other  localities, 
are  receivable. 

Propensities  of  Animals. — Where  the  doings  of  animals 
are  in  question,  it  is  admissible  to  prove,  not  only  the 
general  propensities  of  the  species,  but  the  doings  of  the 
some  animal  on  other  occasions,  and  even  those  of  other 
animals  of  the  same  species. 

Physical  and  Mechanical  Agencies. — ^The  operation  of 
physical,  natural,  or  mechanical  agencies  may,  in  like  manner, 
often  be  inferred  from  their  action,  under  similar  conditions, 
at  other  times  and  places ;  while  if  the  similarity  of  condi- 
tions is  not  sufficiently  established,  the  evidence  will  be  re- 
jected (Folkes  V.  Chadd,  3  Doug.  157 ;  Hawks  v.  Charlemont, 
10  Mass.  no;  Metropolitan  Asylum  District  v.  Hill, 
supra).  As  to  the  regularity  of  scientific  instruments,  see 
Tay.  s.  183. 

[Tay.ss.  317-326;  Best,  ss.  506-510;  Eos.  N.  P.  84-86; 
Powell,  528-535 ;  Steph.  art.  10 ;  Whart.  s.  29,  and 
Presumptions  in  Criminal  Cases,  supra;  Broom's  Legal 
'Maximsj  908.] 
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EXAMPLES. 


AdmUtiUe, 


InadmUsible. 


The  question  being  whether 
A.  was  insane  at  a  certain  time  ; 
—evidence  thac  he  exhibited 
symptoms  of  insanity  prior  and 
subsequent  to  such  time,  and 
that  his  ancestors  and  collaterals 
had  been  insane,  is  admissible 
(Pope  on  Lunacy,  392). 

A.  is  indicted  for  the  murder 
of  B.,  under  circumstances  which 
show  that  the  crime  must  have 
been  committed  by  a  left-handed 
man,  or  a  skilful  mechanic,  or 
a  person  with  surgical  know- 
ledge ; — the  fact  that  A.  pos- 
sessed similar  attributes  is 
admissible  to  prove  that  .  he 
committed  the  murder  (Whart. 
Presumptions  in  Criminal 
Cases  ;  aupra^  p,  70). 

A.  claims  property  to  which 
he  would  be  entitled  if  he  could 
prove  his  identity  with  B. ; — 
evidence  of  their  similarity  of 
name,  residence,  occupation, 
handwriting,  physical  and  men- 
tal characteristics,  educational 
acquirements,  previous  history, 
&c.,  is  admissible  (R.  v,  Orton, 
joassim;  Whart.  ss.  1273,  1287  ; 
Tidy's  Leg^  Medicine,  "Per- 
sonal Identity"). 

The  question  being  whether 
A.  signed  a  certain  document 
as  agent  for  B. ; — ^the  facts  that 
A.  had  signed  other  documents 
for  B.,  and  that  B.  had  adopted 
such  signatures,  are  admissible 
(Blake  v.  Albion  Ass.  Co.,  4 
C.  P.  D.  94  ;  aliter  if  such  adop- 
tion is  not  proved  :  Courteen  v. 
Touse,  I  Camp.  43,  n. ;  though 
see  Neal  v.  Irving,  i  Esp.  60,  and 
Watkins  v.  Vince,  2'Stark.  R.  368. 
— An  admission  of  liability  on 
one  bill  accepted  by  the  same 
agent  is,  however,  no  evidence 
of  a  general  authority  to  accept : 
Llewellyn  v,   Winckworth,     13 


The  question  being  whether  A., 
a  brewer,  sold  good  beer  to  B.,  a 
publican  ; — ^the  fact  that  A.  sold 
good  beer  to  other  publicans  is 
inadmissible  (Holcombe  v,  Hew- 
son,  2  Camp.  391.  Aliter  if  all 
the  beer  had  been  of  the  same 
brewing). 

The  question  being  whether 
A.  made  a  contract  with  B. 
subject  to  a  certain  qualifica- 
tion ; — ^the  fact  that  A.  had  made 
contracts  with  other  persons 
subject  to  the  same  qualification 
is  inadmissible  (Hollingham  v. 
Head,  4  C.  B.  N.  S.  388.  Aliter 
if  A.  testified  that  he  had  made 
the  same  contract  with  all : 
Spenceley  v,  De  Willott,  7  East 
108).  So,  the  terms  on  which 
A.  let  land  to  B.  are  no  evi* 
dence  of  the  terms  on  which  A. 
let  land  to  other  tenants  (Carter 
V.  Pryke,  Peake  95  ;  unless  a 
general  custom  be  proved :  ante, 
p.  47).  And  to  show  that  a 
tradesman  had  given  credit  to 
A.'jS  father  and  not  to  A. ; — evi- 
dence that  other  tradesmen  had 
given  credit  to  A.'s  father  under 
similar  circumstances  is  not 
receivable  (Smith  v.  Wilkins, 
6  C.  &  P.  180). 

To  prove  thai  a  medical  man 
had  been  negligent  in  perform- 
ing a  certain  operation,  evidence 
of  his  negligence  or  skill  in 
other  cases  is  inadmissible  (R. 
V,  Whitehead,  3  C.  &  K.  202). 
So,  the  question  being  whether 
A.  had  forged  B.*s  signature  to  a 
bill  of  exchange  ; — the  fact  that 
he  had  forged  B.'s  signature  to 
other  bills  cannot  be  received 
(Viney  v,  Barss,  i  Esp.  293  ; 
though  aliter  if  all  the  bills  be- 
longed to  the  same  collection  : 
Griflath  V.  Payne,  11  A.  &E.  131). 
— ^And  where  the  question  was 
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Admisaihle. 

M.  &  W.  598 ;  Morris  v.  Bethell, 
L.  B.  5.  G.  P.  48  ;  though  it  is 
admissible  to  confirm  indepen- 
dent proof  of  such  authority). 

In  an  action  by  A.  a^nst  B. 
for  work  done  to  certain  houses 
on  the  orders  of  C. ; — ^it  is  ad- 
missible, in  order  to  prove  that 
B.  is  the  owner  of  the  houses 
and  the  real  principal,  to  show 
that  other  persons  had  (although 
unknown  to  A.)  received  orders 
from  B.  for  work  done  to  the  same 
houses  (Woodward  o.  Buchanan, 
L.  R.  5  Q.  B.  285.  Aliter  as  to 
orders  for  work  done  at  other 
houses). 

The  question  being  whether 
the  Crown  had  the  right  of 
appointing  a  coroner  within  the 
honour  of  Pontefract,  in  the 
Duchy  of  Lancaster  ; — evidence 
of  its  appointment  of  coroners, 
and  of  their  acting  in  other  parts 
of  the  duchy  without  the  honour 
of  Pontefract,isadmissible  (Jewi- 
son  V.  Dyson,  9  M.  &  W.  540). — 
So,  on  the  question  whether  a 
certain  payment  was  a  farm 
modtUf  evidence  of  similar  pay- 
ments by  other  farms  in  the 
same  township  is  admissible  to 
disprove  such  modus  (BlundeU 
V.  Howard,  i  M.  &  S.  292). — 
So,  to  prove  that  a  slip  of  waste 
land  bordering  a  road  belonged 
to  the  lord  of  the  manor,  and 
not  to  the  owner  of  the  adjacent 
land  ; — the  fact  that  the  lord 
owned  other  parts  of  the  slip  bor- 
dering the  same  road  is  admis- 
sible [Doe  V,  Kemp,  7  Bing.  332. 
Aliter  as  to  slips  bordering  other 
roads  in  the  parish. — The  same 
principle  applies  in  the  case  of 
rivers,  lakes,  mines,  woods, 
hedges,  continuous  walls,  and 
the  like]. 

The  question  being  whether  a 
certain  custom  prevailed  in  the 
ood-fsheries  of  Newfoundland ; 


Inadmi$$iUe. 

whether  A.  had  committed  a 
certain  crime,  his  admission 
that  he  had  committed  similar 
crimes,  and  had  a  tendency  to 
commit  crimes  of  that  descrip- 
tion, was  rejected  (R.  v.  Cole, 
I  PhU.  Bv.  508). 
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Admiisible. 

— the  fact  that  the  same  custom 
prevailed  in  the  cod-fisheries  of 
Labrador  is  admissible  (Nobler. 
Eemioway,  2  Doug.  510).  So, 
to  prove  a  custom  of  the 
bleaching  trade  at  Loughboro', 
evidence  that  the  same  custom 
existed  in  the  bleaching  trade  at 
Nottingham,  fourteen  miles  dis- 
tant, is  admissible  (Plaice  v.  Al- 
cock,  4  F.&  F.  1074).  So,  to  prove 
a  custom  of  the  fruit  trade  in 
London,  the  existence  of  a  simi- 
lar custom  in  the  colonial  trade 
is  admissible  (Fleet  v,  Hurton, 
L.  R.  7  Q.  B.  126). 

The  question  being  whether 
A.*8  dog  killed  a  sheep  belonging 
to  B.  ; — the  fact  that  the  same 
dog  had  killed  other  sheep  on 
different  occasions  belonging  to 
other  people  is  admissible  (Lewis 
V.  Jones,  49  J.  P.  198,  I  Times 
L.  R.  153). — So,  to  prove  that 
A.'s  horse  was  frightened  by  a 
certain  obstruction  on  a  high- 
way;— evidence  is  receivable  that 
otlir  horses  were  frightened  by 
the  same  obstruction  (Browne  v, 
G.  E.  R.,  22Q.  B.  D.  391). 

The  question  being  whether 
A.murdered  B.  by  poison ; — proof 
that  G.  and  D.,  to  both  of  whom 
A.  had  access,  had  (the  one  pre- 
viously and  the  other  subse- 
quently to  B.'s  death)  died  from 
the  sam^  poison  is  admissible  to 
show  that  B.'s  death  was  caused 
by  that  poison  (R.  v.  Geering,  18 
L.  J.  M.  C.  215  ;  R.  V,  Flanagan, 
15  Cox  403.  Aliter  if  A.  was 
not  proved  to  have  had  access 
to  C.  and  D. ;  see^«^,  p.  78). 

The  question  being  whether  A.'s 
land  was  injured  by  noxious  dis- 
charges from  B.'s  works ; — proof 
that  B/s  works  had,  or  had  not, 
injuriously  affected  neighbouring 
lands  similarly  situated  to  A.'s 
is  admissible  (Tennant  v.  Hamil- 
ton, 7  0.  &  F.  122 ;  R.  V.  Neville, 


Inadmissible, 


The  question  being  whether 
A.  murdered  B.  by  poison; — 
proof  that  G.  and  D.,to  whom  A. 
had  access,  had  both  died  from 
the  same  poison  is  not  admis- 
sible to  show  that  A.  administered 
the  poison  to  B.  (R.  v.  Geering, 
supra). 


The  question  being  whether 
an  obstruction  to  a  harbour  was 
caused  by  the  erection  of  a  sea- 
wall in  its  vicinity ; — evidence 
that  similar  obstructions  oc- 
curred at  some  other  harbours  on 
the  same  coast  which  were  in  the 
vicinity  of  sea-walls  held  inad- 
missible, as  an  attempt  litem  lite 
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Admissible, 

I  Pea.N.  P.O.  91  ;  R.r.  Fairrie, 
8  £.  &  £.  486). 

The  question  being  whether  a 
small-pox  hospital,  managed  by 
a  certain  corporation  had  com- 
mimicated  disease  to  residents  in 
the  neighbourhood  ; — evidence 
that  otMr  small-poz  hospitals, 
not  managed  by  the  corporation, 
had,  or  had  not,  commnnicated 
disease  to  residents  in  their  re- 
spective neighbourhoods  is  ad- 
missible, and  of  more  or  less 
weight  according  as  the  manage- 
ment of  the  others  is,  or  is 
not,  shown  to  have  been  similar 
to  that  of  the  corporation  (Metro- 
politan Asylum  District  v.  Hill, 
47  L.  T.  H.  li.  29). 

The  question  being  whether 
A/s  premises  were  ignited  by 
sparks  escaping  from  a  railway 
engine  ; — ^proof  that  (i)  the  same 
engine,  and  (2)  other  engines  of 
similar  construction,  belonging 
to  the  same  company,  had  pre- 
viously caused  fires  along  the 
same  Uneis  admissible  (Aldridge 
17.  G.  W.  R.,  3  M.  &  Gr.  522; 
Piggott  V.  B.  C.  R.,  3  0.  B.,  229 ; 
and  see  Whart.  ss.  42-43). 


IfkodmuMe^ 

resclvere   [Folkes   v.    Chadd,   3 
Doug.  157.    A  scientific  witness 
had  g^ven  his  opinion  that  the 
sea-wEdl  had  not  cansed  the  ob- 
struction in  question,  and  been 
allowed  to  support  such  opinion 
by  proof  that  in  some  cases,  along 
the  same  coast,  harbours  near 
sea-walls  were  not  obstructed. 
See  a  discussion  of  this  case  in 
Metropolitan  Asylum  District  v. 
Hill,  supra], — So,  the  question 
whether  the  removal  of  certain 
stones  from  a  river  had  caused 
the  latter   to  wash    away  the 
plaintiff's  land  ; — evidence  that 
the  removal  of  stones  from  an- 
other part  of  the  river  had  had 
the  same  effect  was  rejected  as 
tending  to  mislead  the  jury,  no 
satisfactory  proof  being  given 
that  the  conditions  of  the  two 
occurrences    were     the     same 
[Hawks  V,  Charlemont,  1 10  Mass. 
1 10.     In  Presbrey  v.  Old  Colony 
Co.,  103  Mass.  I,  9,  the  price  of 
neighbouring  land,  similarly  con- 
ditioned to  that  in  dispute,  was 
rejected  as  a  measure  of  value. 
See,  also,  Comm.  v.  Piper,  120 
Mass.  185,  cited  postf  Opinions  of 
Experts,  examples  (c)]. 
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Similar  facts,  though,  as  we  have  seen,  generally  inad- 
missible as  direct  proof,  are  frequently  receivable  (after 
evidence  aliunde  of  the  main  fact  has  been  given :  E, 
V.  Francis,  L.  R.  2  C.  C.  E.  128),  to  show  the  state  of 
mind  of  the  parties  with  reference  to  it,  or  to  explain 

its  character,  or  for  other  collateral  purposes.  Thus, — 
Knowledge. — A  party's  knowledge  of  the  nature  of  a 
particular  transaction — e,g,y  that  an  agency  was  daugerous, 
a  representation  false,  or  money  passed  counterfeit — may 
always  be  so  proved.  And  under  34  &  35  Vict.  c.  1 12,  s.  19, 
to  show  the  defendant's  knowledge,  at  the  time  of  his  receipt 
or  possession  of  property,  that  it  was  stolen,  it  is  admissible 
to  prove, — (i)  That  other  property,  stolen  within  twelve 
months,  was  found  in  his  possession  {at  the  time  of  finding 
the  stolen  property  in  question :  E.  v,  Drage,  14  Cox  85; 
E.  v.  Carter,  12  Q.  B.  D.  522);  (2)  That  the  defendant  was 
convicted  of  an  offence  involving  fraud  or  dishonesty  within 
the  preceding  period  of  five  years.  [Seven  days'  notice  in 
writing  must  be  given  of  the  intention  to  prove  such  con- 
viction.] 

Intention  or  Accident. — ^To  show  that  an  act,  proved 
aliunde,  was  intentional  and  not  accidental,  similar  acts^ 
implying  system,  and  done  by  the  same  party,  or  even 
not  shown  to  have  been  done  by  him,  are  admissible.  And 
in  rebuttal,  evidence  is  probably  receivable  that  such  other 
acts  were  themselves  accidental  (Steph.  art.  12,  tiote). 
Fraud  and  Malice. — So,  to  prove  that  a  given  transaction 
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was  fraudulent  or  malicious  (Blake  v,  Albion  Assurance 
Company,  4  C.  P.  D.  94 ;  Huntingford  v.  Massej,  i  F.  ife  F. 
690). 

Motive. — It  seems  doubtful  whether  such  evidence  is 
admissible  to  prove  motive  for  a  crime  (see  for  its  admission, 
£.  V.  Heeson^  14  Cox  40 ;  contra,  R.  v,  Flanagan,  15  Cox 

403)- 

Alibi. — To   rebut  an  alihi,  or  even  independently  to 

establish  the  identity  of  a  prisoner  as  having  been  in  the 

vicinity  of  the  crime,  it  is  admissible  to  show  that  he  was 

engaged  in  similar  crimes  about  the  same  time  and  place 

(Tay.  s.  325 ;  3  Euss.  Cr.  382). 

Witnesses  and  Documents. — Similar  facts  are  also  some- 
times admissible  in  order  to  corroborate  the  testimony, 
affect  the  credit,  or  illustrate  the  opinions  of  witnesses  {past, 
Facts  affecting  Witnesses),  or  to  explain  the  meaning  of 
documents. 

[Tay.  ss.  327-348;  Ros,  Cr.  Ev.  p.  87  et  eeq.;  Steph.  arts. 
11-12.] 


EXAMPLES. 


Admissible, 


InadmisathUm 


The  question  being  whether 
A.  uttered  coin  knowing  it  to 
be  counterfeit ; — ^the  facts  that 
other  counterfeit  coins  were 
found  in  his  possession,  and  that 
he  had  preinously  or  stihsequently 
uttered  counterfeit  coins  of  the 
same  or  different  descriptions, 
are  admissible  to  show  his  know- 
ledge, although  such  utterings 
are  themselves  the  subject  of 
separate  indictments  (R.  v.Foster, 
Dear.  456 ;  R.  v.  Weeks,  L.  &  0. 
18 ;  Tay.  s.  345). 


The  question  being  whether 
A.  attempted  to  obtain  money 
from  B.  by  falsely  pretending 
that  a  certain  ring  was  a  diamond 
ring ; — the  facts  that  A.  had 
previously  attempted  to  obtain 
money  from  other  persons  by 
false  representations  as  to  the 


The  question  being  whether 
A.  uttered  a  forged  note  know- 
ing it  to  be  forged,  and  evidence 
having  been  given  of  the  utter- 
ing of  other  forged  notes  by  him, 
and  of  his  conduct  at  the  time 
of  such  utterings  ; — the  conduct 
and  statements  of  A.  not  at  the 
time  of  such  utterings,  though 
with  reference  thereto,  are  in- 
admissible (R.  V,  Phillips,  I  Lew. 
C.  C.  105;  R.  V.  Cooke,  8  0.  &P. 
586,  sed  qu. ;  contra^  R.  v.  Forbes, 
7  G.  &  P.  224;  and  see  R.  v. 
Brown,  2  F.  &  F.  559,  in  which 
the  evidence  was  rejected,  but 
with  strong  doubts). 

The  question  being  whether 
A.  obtained  money  from  B.  by 
falsely  pretending  that  C.  had 
authorized  him  to  collect  the 
money; — ^the  fact  that  A.  sub- 
sequendy  obtained  money  from 
D.,  by  a  similar  false  pretence, 
held  inadmissible  to  show  A.'s 
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eennineness  of  other  rings  and 
jewellery  is  admissible  to  show 
his  knowledge  that  the  ring  in 
question  was  not  genuine  CS,  v, 
Francis,  L.  R.  2  C.  C.  B.  12S  ;  B. 
V.  Cooper,  i  Q.  B.  D.  19). 


The  question  being  whether 
A.  murdered  B.  (her  husband) 
by  poison  ; — the  fact  that  other 
members  of  B.'s  family,  to  whom 
A.  had  access,  died  (some  pre- 
viously, and  others  subsequently, 
to  B.'s  death)  from  the  same 
poison  is  admissible,  after  proof 
of  administration  of  the  poison 
by  A.  to  B.,  to  show  that  such 
administration  was  intentionalj 
and  not  accidental  (R.  v.  Geering, 
18  L.  J.  M*.  C.  215 ;  B.  V.  Cramer, 

3  F.  &  F.  681;  B.  V.  Cotton, 
12  Cox  400;  R.  V,  Heeson,  14 
Cox  40.  Aliter  if  A.  were  not 
shown  to  have  had  access  to  the 
others:  B.V.Flanagan,  15  Cox 
403 ;  antey  p.  74). 

The  question  being  whether 
A.  set  fire  to  his  house  acci- 
dentally or  intentionally,  in 
order  to  obtain  the  insurance 
money ; — the  fact  that  previous 
attempts  (not  shown  to  have 
been  by  A.)  had  been  made  to 
set  fire  to  the  same  house  (B.  v. 
Bailey,  2  Cox  311);  and  the 
facts  that  two  other  houses,  in 
which  A.  had  previously  lived, 
had  been  burned  down,  and  that 
he  had  obtained  the  money  for 
which  they  had  been  insured, — 
are    admissible     [B.    v.    Gray, 

4  F.  &  F.  1 102.  Mr.  Justice 
Stephen,  in  a  note  to  this 
case  (Dig.  art.  12),  states  that 
''he  acted  upon  it  in  the  case 


Inadndmble. 

knowledge  that  he  had  no  au- 
thority on  the  occasion  in  ques- 
tion [B.  V,  Holt,  Bell  C.  C.  280. 
No  reasons  are  given  for  the 
decision ;  but  in  K.  v.  Francis, 
supra,  Blackburn,  J.,  remarked 
of  B.  V.  Holt,  "  The  alleged  false 
pretence  was  an  assertion  of 
authority  to  receive  the  money, 
and  the  question  was,  authority 
or  no  authority;  the  evidence 
was  wholly  irrelevant."  See 
Steph.  art.  11,  illus.  {d)]. 
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Admissible. 

of  R  v.  Stanley,  LiYei:pool  Sum- 
mer Assizes,  1882,  bat  fi;reatl7 
doubts  its  authority, — the  ob- 
jection to  the  evidence  being 
that  it  may  practically  involve 
the  trial  of  several  distinct 
charges  at  once,  as  it  would 
foe  hard  to  exclude  evidence 
that  the  other  fires  were  acci- 
dental.'' See  also  Tay.  ss.  346- 
347.  This  objection,  however, 
applies  in  some  degree  to  all  col- 
lateral facts]. 

The  question  being  whether 
the  suffocation  of  an  infant  by 
its  mother  was  intentional  or 
accidental ; — evidence  is  admis- 
sible that  four  other  children 
of  the  same  mother  had  died 
early  from  causes  unknown  (B.  v. 
Roden,  12  Cox  630;  see  B.  v. 
Dale,  16  Cox  703,  as  to  intent  or 
accident  in  procuring  a  miscar- 
riage). 

The  question  being  whether 
an  insurance  company  obtained 
a  premium  from  A.  by  fraudu- 
lently allowing  its  agent  to 
pretend  that  if  A.  insured  he 
would  obtain  a  loan  from  the 
company; — ^the  fact  that  pre- 
miums had  been  obtained 
by  the  same  agent  and  means 
from  other  persons,  to  the 
knowledge  and  for  the  bene- 
fit of  the  company,  without 
loans  being  made,  is  admissible, 
as  showing  the  fraudulent  char- 
acter of  the  transaction  in  ques- 
tion (Blake  v,  Albion  L.  A.  Co., 
4  C.  P.  D.  94). 

The  question  being  whether  a 
libel  written  by  A.  concerning 
B.  was  malicions  ; — evidence  of 
prior  and  subsequent  libels 
written  by  A.  relating  to  the 
same  subject-matter,  and  pub- 
lished to  the  same  or  to  differ- 
ent persons  from  those  to  whom 
the  libel  in  question  was  pub- 
lished, is  admissible   to  show 


Inadmiuibie, 


The  question  being  whether  a 
libel  by  A.  against  B.  was  mali- 
cious;—evidence  of  other  libels  by 
A.  against  B.,  relating  to  a  differ- 
ent subject-matter,  held  inadStiis- 
sible  (Finnerty  v.  Tipper,  2  Camp. 
72.  But  see  as  to  this  case, 
Starkie  on  Libel,  5th  ed.  483). 
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A.'s  malice  (Long  v,  Barrett, 
7  Ir.  L.  R.  439;  Pearson  v.  Le 
Maitre,  6  Scott  N.  R.  607). 

A.  is  charged  with  the  murder 
of  B.,  it  being  proved  that  he 
afterwards  obteined  money  from 
an  insurance  on  B/s  life ;— evi- 
dence that  A.  had  caused  the 
death  of  other  persons,  and  ob- 
tained insurance-money  in  re- 
spect of  such  deaths,  held  admis- 
sible to  show  A.'s  motive  for 
murdering  B.  (R.  v.  Heeson,  14 
Cox  ^o^per  Lush,  J.). 

The  question  being  whether 
A.  committed  adultery  with  B. 
on  a  certain  day ; — evidence  of 
subsequent  acts  of  adultery  with 
B.,  not  charged  in  the  petition, 
held  admissible  to  show  the 
character  of  acts  of  familiarity 
committed  between  A.  and  B. 
on  the  day  in  question  (Boddy 
V.  Boddy,  30  L.  J.  P.  &  M.  203. 
This  case  seems  to  carry  the 
principle  to  an  unjustifiable  ex- 
tent, and,  under  the  guise  of 
explanation,  to  practicably  allow 
a  physical  act  to  be  proved  by 
evidence  of  subsequent  similar 
■acts). 


InctdmUtihU. 


A.  is  charged  with  the  murder 
of  B.,  it  being  proved  that  he 
afterwards  obtained  money  from 
an  insurance  on  B.'s  life  ; — evi- 
dence that  A.  had  caused  the 
deaths  of  other  persons,  and 
obtained  the  insurance-money 
therefor,  held  inadmissible  to 
prove  A.'s  motive  in  murdering 
B.  (R.  V.  Flanagan,  15  Cox  403, 
;per  Butt,  J.)- 


CHAPTER  Xm. 

CHARACTER. 

OHAKAOTER  IS  ISSUE. — Wben  a  party's  general 
character  is  itself  in  issue,  proof  must  neceesarily  be  re- 
ceived of  what  that  general  character  is,  or  is  Dot  (Tay. 
s.  355 ;  Best,  s.  258),  Thus,  the  queation  being  whether  a 
governess  was  "  competent,  lady-like,  and  good-tempered," 
while  in  her  employer's  service,  witnesses  were  allowed  to 
assert  or  deny  her  general  competency,  good  mannent,  and 
tempw  (Fountain  v.  Boodle,  3  Q.  B.  5  ;  Brine  v.  Bazalgettv, 
3  Ex,  692  ;  King  v.  Waring,  5  Bsp.  14 ;  Jones  e.  James, 
i8  L.  T.  N.  S.  243).  And  even  pai-ticular  instances  are  in 
such  cases  admissible  (Best,  s.  258). 

OHABAOTEB  NOT  IN  ISSUE.— But  where  general 
character  is  tendered  in  support  of  some  other  issue,  it  is 
Qsnally  excluded  as  irrelevant.  Thus,  in  divorce  cases,  the 
husband  cannot,  in  disproof  of  a,  particular  act  of  cruelty, 
tender  evidence  of  his  general  character  for  humanity 
(Narracott  v.  Narracott,  33  L.  J,  P.  &  M.  61;  and  see 
Jones  «.  James,  supra). 

To  this  rule,  however,  there  are  some  exceptions,  both  ns 
to  the  character  of  the  parties  and  of  the  witnesses. 

(a)  Character  of  the  Parties. 

Prisoner's  Oharacter. — In  criminal  cases,  involving  puni^^h  - 
ment  as  distinguished  from  penalty  (A.-Q.  v.  Bowman,  s 
B.  &P.  532),  the  prisoner  is,  on  grounds  of  humanity,  allowed 
the  privilege  of  proving  his  good  character,  for  the  purpose  of 
raising  a  presumption  of  his  innocence  of  the  crime  chacged. 

The  character  proved  must  be  of  the  speoif/e  iind  im- 
ptaehed — e.g.,  honesty  where  dishonesty  is  charged,  good 
character  in  other  respects  being  irrelevant  (Tay.  s.  351). 
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And  it  must  be  general^  and  not  relate  to  particular  in- 
stances  of  such  honesty,  &c.  {ibid.).  In  strictness,  also, 
it  seems  that  the  witness  should  depose  to  the  prisoner's 
reputation  (i.e.,  the  estimate  formed  of  him  by  the  commu- 
nity), and  not  to  his  own  individual  opinion  of  the 
prisoner's  character  or  disposition  (R.  v,  Bowton,  34 
L.  J,  M.  0.  57).  But  "this  distinction  is  seldom,  if 
ever,  acted  on  in  practice,  the  question  always  put  to  a 
witness  to  character  being.  What  is  the  prisoner's  character 
for  honesty,  morality,  or  humanity?  as  the  case  may  be. 
Nor  is  the  witness  ever  warned  that  he  is  to  confine  his 
evidence  to  the  prisoner's  reputation.  It  would  be  no  easy 
matter  to  make  the  common  run  of  witnesses  understand 
the  distinction  "  (Steph.  note  xxvL).  As  the  best  character 
is  often  the  least  talked  of,  the  witness  may  even  give 
iiegative  as  well  as  affimmtive  evidence  on  the  subject — eg., 
that  he  has  never  heard  anything  against  the  prisoner 
(R.  V,  Rowton,  supra).  Finally,  the  character  proved  must 
relate  to  a  period  proximate  to  the  date  of  the  cha/i*ge  (R.  v, 
Swensden,  14  How.  St.Tr.  596). 

Eebutting  Evidence. — ^The  prisoner's  witnesses  to  charac- 
ter may  (though  this  is  not  usual)  be  cross-examined  by  the 
prosecution  as  to  the  grounds  of  their  belief,  as  well  as  to 
particular  acts  or  even  suspicions  of  misconduct  on  his  part 
(R.  V,  Hodgkiss,  7  C.  &  P.  298  ;  R.  v,  Wood>  5  Jur.  225). 
And,  in  rebuttal  only,  evidence  may  also  be  given  (though 
this  is  rarely  done)  of  the  'prisoner's  general  had  character  ; 
as  well  as,  in  certain  cases,  and  before  the  jury  return 
their  verdict,  of  his  previous  conviction  for  crime.  [The 
cases  are  the  following : — On  a  trial  for  any  felony  not 
punishable  with  death,  a  previous  conviction  for  felony 
(6  &  7  Will.  I Y.  c.  in);  on  a  trial  for  any  offence  under 
the  Larceny  Act,  1861  ;  a  previous  conviction  for  felony  or 
misdemeanour  (24  &  25  Yict.  c.  96,  s.  116);  on  a  trial  for 
any  coinage  offence,  a  previous  conviction  under  any 
Coinage  Act  (24  &  25  Vict.  c.  99,  s.  37).  See  also  the 
Prevention  of  Crimes  Act,  1871,  ss.  9  and  20.] 

Prosecutor's  Character. — On  charges  of  rape,  or  attempts 
to  ravish,  the  general  bad  character  of  the  prosecutrix  is 
admissible  in  defence,  whether  she  be  or  be  not  cross- 
examined  on  the  subject  (R.  v,  Clarke,  2  Stark.  241). 
And  to  show  consent,  she  may  be  cross-examined  as  to  other 
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immoral  acts  wiih  the  prisoner,  and  if  she  denies  these  thej 
may  be  independently  proved  (R.  v.  Biley,  i8  Q.  B.  D.  481). 
She  may  also  be  cross-examined  as  to  such  acts  with  other 
men,  but  she  may  decline  to  answer,  and  if  she  deny  them, 
they  cannot  be  independently  proved  (R.  v.  Cockroft,  11 
Cox  410;  R.  V.  Holmes,  12  Cox  137). 

Character  as  affecting  State  of  Mind. — It  seems  doubt- 
ful how  far  a  person's  character  is  admissible  as  evidence  of 
another's  state  of  mind.  On  a  charge  of  homicide,  the  bad 
character  of  the  deceased  was  received  by  Willes,  J.,  to 
show  that  the  prisoner  had  reasonable  groiuids  for  appre- 
hending violence  (R.  v.  McCarthy,  3  Russ.  Or.  361,  notej; 
and  in  America  such  evidence  is  generally  admissible  on  a 
plea  of  self-defence :  Whart.  Homicide,  s.  364).  On  the 
other  hand,  the  bad  character  of  a  prisoner  has  been 
rejected  to  show  that  a  constable  had  reasonable  grounds 
for  suspecting  him  of  felony  (R.  v,  Tuberfield,  i  It,  &G. 
495 ;  though  see  note  to  this  case,  3  Russ.  Or.  390).  So,  in 
actions  for  malicious  prosecution  or  false  imprisonment,  the 
bad  character  of  the  plaintiff  is  not  admissible  to  show 
reasonable  and  probable  cause  on  the  part  of  the  defendant 
(Newsam  v,  Carr,  2  Stark.  69 ;  Cornwall  v.  Richardson, 
Ry.  <k  M.  305  ;  Downing  v.  Butcher,  2  M.  <fe  Rob.  374). 

Character  as  affecting  Damages. — Character  is  admis- 
sible, in  mitigation  of  damages,  in  the  following  cases : — 
(i)  Defamation, — The  general  bad  reputation  of  the 
plaintiff,  but  not  rumours  or  suspicions  to  the  same  effect 
as  the  libel,  nor  particular  facts  showing  bad  character  or 
disposition  (Scott  v.  Sampson,  8  Q.  B.  D.  491 ;  and  see 
Wood  V,  Durham,  21  Q.  B.  D.  501).  In  actions  for  libel 
and  slander,  in  which  the  defendant  does  not  by  his  defence 
assert  the  truth  of  the  statement  complained  of,  the  de- 
fendant is  not  entitled  on  the  trial  to  give  evidence  in  chief, 
with  a  view  to  mitigation  of  damages,  as  to  the  circum- 
stances under  which  the  libel  or  slander  was  published,  or  as 
to  the  character  of  the  plaintiff,  without  the  leave  of  the 
judge,  unless  seven  days  at  least  before  the  trial  he 
furnishes  particulars  to  the  plaintiff  of  the  matters  as  to 
which  he  intends  to  give  evidence  (0.  36,  r.  37).  (2) 
Breach  of  Promise. — The  plaintiff's  general  character  for,  and 
specific  acts  of,  immorality  (Foulkes  v,  Sellway,  3  Esp.  236  ; 
Baddeley  v.  Mortlock,  Holt  N.  P.  151).    Where  a  general 
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charge  of  immorality,  and  not  merely  of  specific  acts,  is 
pleaded  by  the  defendant,  the  plaintiff  may,  in  the  iirst 
instance,  give  evidence  of  general  good  character  as  part  of 
l^er  case  (Jones  v,  James,  i8  L.  T.  243).  (3)  JSedttction, — 
Evidence,  both  of  general  character  for,  and  previous 
specific  acts  of,  immorality  on  the  part  of  the  person  seduced 
(Bamfield  v.  Massey,  i  Camp.  460  ;  Dodd  v.  Morris,  3  Camp. 
519;  Verry  v.  Watldns,  7  C.  &  P.  308).  (4)  Petitions  for 
Damages  /or  AduUery. — The  wife's  general  character  for,  or 
previous  acts  of,  adultery  (Smith  v,  Allison,  B.  N.  P.  27  ;  but 
not  subsequent  acts,  for  these  might  be  the  effect  of  the  co- 
respondent's own  misconduct :  Eslam  v,  Faucett,  2  Esp.  562  ; 
Winter  v.  Henn,  4  C.  <&  P.  494 ;  this  reason  applies  also  to 
cases  of  seduction);  as  well  as  the  husband's  general  character 
for,  or  particular  acts  of,  infidelity  (Brondey  v.  Wallace,  4  Esp. 
237),  for  in  such  a  case  he  can  hardly  complain  of  the  loss 
of  that  society  upon  which  he  has  himself  placed  so  little 
value. 

Good  character,  being  presumed,  may  not  be  proved  in 
aggravation  of  damages,  but  the  party  attacked  may  repel 
general  evidence  of  bad  character  by  general  evidence  of 
good  character ;  or  evidence  of  specific  acts  by  disproof  of 
such  acts,  though  he  or  she  may  not,  it  seems,  repel  evidence 
of  specific  acts  by  evidence  of  general  good  character  (Jones 
V,  James,  18  L.  T.  N.  S.  243;  Narracott  v,  Narracott,  33 
L.  J.  P.  <k  M.  61). 

[Tay.  ss.  356-362  ;  Ros.  N.  P.  87  ;  Steph.  art.  57  ;  Whart. 
8.  50  ;  Mayne,  Damages,  457-467-] 

(6)  Character  of  the  Witnesses. 

The  character  of  a  witness,  whether  party  or  not,  is 
always  material  as  affecting  his  credit  (poety  Facts  affect- 
ing Witnesses.) 


(  ^s  ) 


CHAPTER  XIV. 

FACTS  AFFECTING  WITNESSES. 

Facts  not  directly  relevant  to  the  issue  may  often 
become  indirectly  so  by  tending  to  corrobarcUe  the 
testimony y  affect  the  credit ,  or  illustrcUe  the  opinions  of 
witnesses. 

[As  to  facts  affecting  the  credit  of  deceased  declarants,  see 
post,  Statements  by  Deceased  Persons;  and  as  to  those 
illustrating  opinions  of  witnesses^  posty  Opinion  Evidence.] 

OORBOBOEATION.— Thus,  similar  facts  may  become 
admissible  in  confirmation  of  testimony  as  to  the  main  fact, 
which  would  be  inadmissible  as  direct  proof — e.g.,  the  question 
bemg  whether  A.  was  the  author  of  a  libel,  and  a  witness 
having  sworn  that  he  received  the  document  from,  and 
returned  it  to,  A.,  other  libels  "^ritten  by  A.  on  the  same 
subject  were  admitted  to  confirm  the  statement  of  the 
witness  (R.  v,  Pearce,  Pea.  R.  75 ;)  so  the  commission  of 
other  crimes  has  been  allowed  to  be  proved  in  corroboration 
of  a  prosecutor's  evidence  as  to  the  identity  of  a  prisoner 
(R.  V.  Egerton,  R.  <k  R.  375,  cited  by  Holroyd,  J.,  in  R.  v: 
Ellis,  6  £.  <&  C.  148 ;  and  see  Cole  v.  Manning,  2  Q.  B.  D. 
611,  as  to  previous  acts  of  familiarity  to  confirm  a  mother's 
testimony  as  to  the  paternity  of  her  child).  So,  an  admis* 
sion  of  liability  on  a  particular  bill  has  been  received  to 
confirm  testimony  as  to  a  general  authority  to  accept  bilhl 
(Llewellyn  v,  Winckworth,  13  M.  &W.  598;  Hollingfaam  v. 
Head,  4  0.  B.  N.  S.  388 ;  Morris  v.  Bethell,  L.  R.  4  0.  P, 
765) ;  and  proof  of  particular  instances  to  confirm  a  general 
course  of  business  (Bourne  v.  Gatcliffe,  11  C.  &  F.  45,  and 
wife.  Custom,  p.  47). 
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Previons  Similar  Statements  generally  inadmissible. — 
The  fact  that  a  witness  has  made  a  previous  statement 
similar  to  his  testimony  in  court  is  generally  inadmissible 
either  on  direct  examination  to  confirm  his  testimony,  or  on 
re-examination  to  re-establish  his  credit  when  impeached 
by  proof  of  a  previous  contradictory  statement  (R.  v.  Coll, 
24  L.  R.  Ir.  522 ;  R.  v,  Coyle,  7  Cox  74 ;  Ros.  N.  P.  180; 
Ros.  Cr.  Ev.  98;  Tay,  s.  1476).  Such  evidence,  however,  is 
receivable — (1)  Where  the  witness  is  chai'ged  with  a  design 
to  misrepresent  in  consequence  of  his  relation  to  the  parties 
or  the  cause,  in  which  case  it  is  admissible  to  show  that  he 
made  a  similar  statement  before  such  relation  existed  {ibid.). 
(2)  Where  the  witness  is  charged  with  having  recently  fabri- 
cated the  story  (R.  v.  Coll,  supra  ;  R.  v.  Coyle,  supra).  (3)  On 
charges  of  rapSy  or  attempt  to  ravish,  the  fact  that  the 
prosecutrix  made  a  complaint  shortly  after  the  outrage,  is 
admissible  in  confirmation  of  her  testimony  (see  fully, 
(mte,  p.  51). 

In  the  above  cases,  the  previous  statement  is  admissible, 
not  to  prove  the  truth  of  the  facts  stated,  but  merely  to 
show  that  the  witness  is  consistent  with  himself  (R.  v.  Coll, 
supra). 

OBEDIt. — "  The  credibility  of  a  witness  is  compounded 
of  his  knowledge  of  the  facts — his  disinterestedness — his 
integrity — his  veracity.  Proportioned  to  these  is  the  degree 
of  credit  his  testimony  deserves  from  the  Court  or  jury," 
(Archb.  Cr.  Ev.  296). 

Knowledge ;  Olraervation ;  Memory. — ^Amongst  the  more 
obvious  matters  affecting  the  weight  of  a  witness's  evidence 
may  be  classed,  his  means  of  knowledge— opportimities  of 
observation — reasons  for  recollection  or  belief — powers  of 
memory  and  perception,  and  any  special  circumstances 
affecting  his  competency  to  speak  to  ^e  particular  case, — 
all  of  which  may  be  inquired  into  either  in  direct  examina- 
tion to  enhance,  or  in  cross-examination  to  impeach,  the 
value  of  his  testimony. 

Independent  evidence  may  be  given  of  the  following  facts, 
though  they  are  otherwise  irrelevant  to  the.  issue  : — 

(i)  Previons  Oontradictory  Statements. — Every  witness 
upon  cross-examination  in  any  civil  or  criminal  proceed- 
ing may  be  asked  whether  he  has  made  a  former    state* 
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ment  (or,  in  cases  in  which  opinion  evidence  is  admisflible, 
expressed  a  former  opinion:  Tay.  s.  1445)  i^l&tiye  to 
the  subject-matter  of  the  case  and  inconsistent  with 
his  present  testimony,  and  if  he  does  not  distinctly 
admit  that  he  has  made  such  statement,  proof  may 
be  given  that  he  did  in  fact  make  it ;  but  before  such  proof 
can  be  given,  the  circumstances  of  the  supposed  statement, 
sufficient  to  designate  the  particular  occasion,  must  be 
mentioned  to  the  witness,  and  he  must  be  asked  whether  or 
not  he  has  made  such  statement  [17  &  18  Yict.  c.  I2j, 
s.  23  (civil  cases) ;  28  <&  29  Yict.  c.  18,  s.  4  (criminal  cases)}. 

If  the  inconsistent  statement  is  in  writing,  it  need  not 
be  shown  to  the  witness,  or  proved  in  the  first  instance ; 
but  where  the  intention  is  to  contradict  him  by  the  writing, 
his  attention  must  first  be  called  to  the  parts  that  are  to  be 
used  for  that  purpose;  provided  always  that  it  shall  be 
competent  for  the  judge,  at  any  time  during  the  trial,  to 
require  the  production  of  the  writing  for  his  inspection, 
and  he  may  thereupon  make  such  use  of  it  for  the  purpose 
of  the  trial  as  he  shall  think  fit  [17  <&  18  Yict.  c.  12^,  s.  24 
(civil  cases);  28  &  29  Yict.  c.  18,  s.  5  (criminal  cases)]. 

Where  the  writing  is  lost,  destroyed,  or  filed  in  another 
eowrt,  secondary  evidence  will  be  admissible  (Tay.  ss.  1447- 
1448;  Bos.  N.  P.  178-179). 

If  the  witness  admits  the  contradictory  statement,  the 
document  may  still  be  proved,  either  at  the  instance  of  the 
parties  or  the  jury  at  any  time  before  verdict  is  given  (R.  v. 
Gamer,  C.  C.  R.  54  J.  P.  424;  Ros.  N.  P.  178). 

A  partf/'s  oimi  witness  may,  by  leave  of  the  judge, 
be  similarly  contradicted  when,  in  the  opinion  of  the 
judge  (which  is  not  open  to  review :  Rice  v,  Howard,  16 
(J.  B.  D.  681),  such  witness  proves  adverse — i.e.,  hostile 
"C.   L.   P.   Act,   1854,  s.    22;     Greenough   v,   Eccles,    5 

.  B.  N.  S.  786 ;  R.  V.  Little,  14  Cox  319 ;  Ros.  N.  P. 
173-174].  A  party  when  called  by  his  opponent  is  not 
necessarily  adverse,  the  matter  being  wholly  within  the  dis- 
cretion of  the  Court  (Price  v.  Manning,  42  Ch.  D.  372). 

(2)  Bias  or  Partiality. — Facts  showing  that  the  witness 
is  biassed  or  partial  in  relation  to  the  parties  or  the  cause 
may  be  elicited  on  cross-examination ;  or,  if  denied,  indepen- 
dently proved  (A.-G.  v.  Hitchcock,  i  Ex.  R.  91 ;  Ros.  N.  P. 
182  ;  Steph.  art  130 ;  Ros.  Cr.  Ev.  97;  and  see  Tay.  ss.  1440- 
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1444) ;  e.g.y  that  the  witness  is  the  kept-mistress  of  the  party 
calling  her  (Thomas  v,  David,  7  C.  &  P.  350),  or  that  the  wit- 
ness has  suborned  false  witnesses  against  the  opposite  party 
(Queen's  case,  2  B.  &  B.  11;  A.-G.  v,  Hitchcock,  mupra)^  or 
has  had  quarrels  with,  or  expressed  hostility  towards,  him 
(R.  V,  Shaw,  16  Cox  503).  So,  the  fact  that  the  witness 
has  accepted  a  bribe  to  testify  may,  if  denied,  be  proved 
(A.-G.  17.  Hitchcock,  9wpra)y  though  a  mere  admission  by 
the  witness  that  he  has  been  offered  a  bribe  cannot  (t6tc{.). 

(3)  Previous  Oonyiction.  —  A  witness  may  be  crosg* 
examined  as  to  whether  he  has  been  convicted  of  any  felony 
or  misdemeanour ;  and  if  he  either  denies  or  does  not  ad- 
mit the  fact,  or  refuses  to  answer,  the  cross-examining 
party  may  prove  such  conviction  (28  &  29  Vict.  c.  18,  s.  6 ; 
although  the  fact  of  the  conviction  is  itself  wholly  irrelevant 
to  the  issue :  Ward  ».  Sinfield,  49  L.  J.  C.  P.  696 ;  and 
although  the  witness  is  the  defendant  in  a  criminal  case 
who  has  tendered  himself  as  a  witness :  Law  Times,  Nov.  5, 
1887,  p.  2). 

(4)  Reputation  for  Untruthfulness. — Independent  evi- 
dence may  be  given  that  an  adversary's  (but  not  a  party's 
own)  witness  bears  such  a  general  reputation  for  untruthful- 
ness (or,  perhaps,  for  moral  turpitude  generally:  Tay.  s.  1471) 
that  he  is  unworthy  of  credit  upon  his  oath.  In  theory,  it 
seems  such  evidence  should  relate  to  general  reputation 
only,  and  not  express  the  mere  opinion  of  the  impeaching 
witness;  but  in  practice  the  question  may  be  shortened 
thus :  "  From  your  knowledge  of  the  witness,  would  you  be- 
lieve him  on  his  oath  ?  "  (R,  v.  Brown,  i  C.  C.  R.  70). 

The  impeaching  witness  cannot,  in  direct  examination, 
give  particular  instances  of  the  other's  falsehood  or 
dishonesty,  since  no  man  is  supposed  to  come  prepared 
to  defend  all  the  acts  of  his  life.  But,  upon  cross- 
examination,  he  may  be  asked  as  to  his  means  of  knowledge 
of  the  other's  witness,  his  feelings  of  hostility  towards  him, 
or  whether,  in  spite  of  bad  character  in  other  respects,  the 
impeached  witness  has  not  preserved  his  reputation  for 
truth ;  and  the  answers  to  these  questions  cannot  be  con- 
tradicted (Tay.  s.  1471). 

The  impeaching  witness  should  come  from  the  locality  of 
the  other,  and  not  be  a  stranger  sent  expressly  to  learn  the 
latter's  reputation  (Mawson  t?.  Heartsink,  4  E^p.  103). 
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Matters  affectixig  Oredit  which  are  only  admiaBihle  on 
Cross-examination. — Id  addition  to  the  above  facts,  a  wit- 
ness may,  upon  cross-examination,  be  asked  any  question 
concerning  his  antecedents,  associations,  or  mode  of  life, 
which,  although  irrelevant  to  the  issue,  would  be  likely  to 
discredit  his  testimony  or  d^rade  his  character,  provided 
that  ^'  the  judge  may  in  all  cases  disallow  any  question  put 
in  cross-examination  of  any  party  or  witness  which  may 
appear  to  him  to  be  vexatious  or  not  relevant  to  any  matter 
proper  to  be  inquired  into  in  the  cause  or  matter ''  (O.  ^6^ 
r.  38.  E,g,y  probably  questions  as  to  alleged  improprieties  of 
remote  date,  or  of  such  a  nature  as  not  seriously  to  affect 
present  credibility:  Tay.  s.  1460;  Sol.  Jour.  Jan.  9,  1892). 

Thus,  on  a  charge  of  rape,  the  prosecutrix  may  be  cross- 
examined  as  to  her  connection  with  men  other  than  the 
prisoner  (R.  v,  Cockroft,  11  Cox  410;  R.  v.  Holmes,  12  Cox 
137) ;  and  in  an  action  for  an  indecent  assault,  the  defendant, 
as  to  alleged  improprieties  with  other  females  (Tolman  v, 
Johnstone,  2  F.  <k  F.  66)\  so,  in  an  action  for  damages  for 
false  representation,  the  defendant  was  allowed  to  be  asked, 
as  testing  his  credit,  whether  a  verdict  had  not  been  obtained 
against  him  for  a  previous  similar  representation,  although 
this  fact  was  matter  of  record  (Henman  v,  Lester, 
12  C.  B.  N.  S.  776.  .  Where,  however,  the  similar  facts  do 
not  affect  the  credit  of  the  witness,  they  will  be  excluded  as 
irrelevant:  Spenceley  v,  De  Willott,  7  East  108;  HoUingham 
V,  Head,  4  C.  B.  N.  S.  338;  Tennantt;.  Hamilton,  7  C.&  F. 
122;  and  cmte^  Similar  Facts).  A  witness  may  also  be  ques- 
tioned as  to  the  fact  of  his  bankruptcy,  though  this,  too,  is 
matter  of  record  (Tay.  s.  1462;  Henman  v,  Lester,  supra). 

On  the  other  hand,  witnesses  cannot  be  asked,  on  cross- 
examination,  to  draw  iiiferences  of  fact  discreditable  to 
themselves — c.^.,  whether  a  reporter  who  had  attended  a 
meeting  went  there  as  a  spy  (K.  v,  Bernard,  i  F.  <&  F.  240^; 
nor  are  inquiries  as  to  their  religious  belief  admissible  to 
discredit  them  (Darby  v.  Ouseley,  i  H.  ik  N.  i);  nor  questions 
as  to  disparaging  comments  made  by  the  Court  on  then* 
conduct  or  testimony  in  other  trials  (Seaman  v,  Nethercliffe,. 
2  C.  P,  D.  53,  per  Bramwell  and  Amphlett,  J.  J.  A.) ;  and, 
where  the  issue  was  whether  A.  had  passed  off  his  goods  as 
those  of  B.,  B.  was  not  allowed  to  be  asked  on  cross-examina- 
tion whether  he  had  advertised  the  goods  in  question  as 
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patented  without  having  any  patent  (Lever  v.Qoodwin,  W.  N. 
(C.  A.)  1887,  p.  107 ;  aed  qu.  as  affecting  credit).  So,  a  witness 
cannot,  in  general,  be  cross-examined  for  the  purpose  of 
testing  his  credit  as  to  the  conterUe  0/ documents  not  produced 
(Maodonnell  v.  Evans,  11  C.  B.  930;  Darby  v.  Ouseley,  i  H. 
^N.  i);  though  the  question  of  the  existence  of  a  document 
or  record  is  separable  from  that  of  its  contents,  and  may  be 
inquired  into  (Henman  v.  Lester,  supra) ;  and  as  to  pre- 
vious contradictory  statements,  see  supra. 

Compulsion  to  Answer. — Even  where  a  witness  may  be 
asked  a  question  relevant  only  as  tending  to  discredit  or 
disgrace,  he  is  not  always  compelled  to  answer.  Thus,  he 
may  be  protected  on  grounds  of  public  policy  or  privilege 
{post J  pp.  93  et  seq,).  And  the  judge  has  probably  a  dis- 
cretion to  refuse  to  compel  an  answer  relevant  only  in  this 
sense  when  the  truth  0/  the  matter  suggested  would  not,  in 
his  opinion,  affect  the  credibility  of  s^  witness  as  to  the 
subject-matter  of  his  testimony  (Steph.  5  th  ed.  art.  129, 
note  xlvi. ;  Tay.  ss.  1460,  1461 ;  and  see  Sol.  Jour.  Jan.  9, 
1892;  and  supra,  p.  89). 

Contradiction. — Although  a  witness  may  be  contradicted 
by  independent  evidence  on  all  matters  relevant  to  the  issue, 
his  credit  cannot,  except  in  the  cases  (i),  (2),  and  (3)  men- 
tioned at  pp  86-88,  be  impeached  by  contradiction  on  irre- 
levant matters,  and  his  answers  thereon  will  be  conclusive. 

Thus,  where  a  witness  who  professed  his  inability  to 
speak  in  any  language  but  Irish,  and  gave  his  evidence 
through  an  interpreter,  had  denied,  on  cross-examination^ 
that  he  had  recently  spoken  in  English  to  two  persons 
present  in  court,  it  was  held  by  a  majority  of  the  Irish 
Court  of  Criminal  Appeal  that  his  answer  could  not  be 
contradicted  by  the  testimony  of  these  persons  (R.  v,  Burke, 
8  Cox  44).  SO;  with  the  denials  of  a  prosecutrix  in  a  case 
of  rape  as  to  her  connection  with  men  other  than  the 
prisoner  (R.  v,  Cockroft,  11  Cox  460;  R.  v.  Holmes,  12  Cox 
137);  and  those  of  a  defendant  in  an  action  for  indecent 
assault  as  to  improprieties  with  other  females  (Tolman  v. 
Johnstone,  2  F.  &  F.  66),  And  where  a  witness  for  a  party 
had  denied,  on  cross-examination,  that  he  had  ever  expressed 
his  opinion  that  that  party  had  no  case,  contradictory  evidence 
was  rejected  (Elton  v,  Larkins,  5  C.  A  P.  385,  390). 

Be-establisMng  Credit. — Where  a  witness's  gen^ercU  repu- 
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tation/ar  veracity  has  been  attacked,  his  character  may  be 
sustained  either,  as  we  have  seen,  by  cross-examining  the 
impeaching  witnesses  as  to  their  means  of  knowledge, 
grounds  dt  opinion,  hostile  feelings  towards  the  other, 
and  the  like;  or  by  independent  general  evidence  that 
the  impeached  witness  is  worthy  of  credit  (Tay.  s.  1473; 
Steph.  art.  133). 

It  seems  doubtful  how  far  independent  evidence  of  the 
latter  description  is  admissible  where  merely  partieular 
discrediting  facte  have  been  elicited  in  cross-examination 
or  proved  against  a  witness.  Such  evidence  has  been  re- 
ceived in  reply  to  proof  of  subornation  (Annesley  v.  Angle- 
sea,  17  How.  St.  ^.  1348;  and  see  Durham  v.  Beaumont, 

1  Camp.  207);  and  previous  conviction  of  crime  (R.  v,  Clarke, 

2  Stark.  241) ;  but  in  a  lat/er  case,  where  the  character  of  a 
witness  had  been  impeached  on  cross-examination,  general 
evidence  of  this  kind,  tendered  in  rebuttal,  was  rejected 
(Doe  V.  Harris,  7  C.  &  P.  330,  per  Coleridge,  J.  The 
American  decisions  are  conflicting :  Whart.  s.  569). 

In  any  case,  mere  contradiction  among  witnesses  will  not 
let  in  such  evidence  (Durham  v.  Beaumont,  supra) ;  nor,  as 
we  have  seen,  will  proof  of  previous  inconsistent  statements 
let  in  contrary  proof  of  previous  consistent  ones  (antCf  p.  85), 
although  the  inconsistent  statements  themselves  may  be 
disproved  (R.  v,  Whelan,  14  Cox  595). 

[Tay.  ss.  1473-1476;  Whart.  ss.  569-571.] 
Recrimination. — An  impeaching  witness  may,  in  his  turn, 
be  attacked  either  in  cross-examination  or  by  independent 
general  evidence  that  he  is  unworthy  of  credit,  but  no 
further  recrimination  than  this  is  probably  allowable.  [Tay. 
9,  1473;  R.  V,  Whelan,  supraJ] 
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FACTS  AFFECTING  DOCUMENTS  AND  OTHER  EVIDENCE. 

Facts  which  affect  the  genuiDeness  or  validity  of  any 
material  document,  or  which  enable  the  Court  to  construe 
its  meaning  and  terms,  or  to  identify  the  persons  or  things 
to  which  it  relates,  are  admissible,  although  extrinsic  to 
the  document  itself,  provided  they  do  not  contradict  its 
express  terms  (see  fully,  post). 

So,  all  preliminary  facts  and  conditions  necessary  to  show 
the  admissibility  of  other  evidence  are  themselves  admissible. 
Thus,  all  circumstances  which  sho;^  whether  a  declaration 
is  part  of  the  res  gestce,  a  confession  voluntary,  a  communi- 
cation privileged,  a  dying  declaration  made  without  hope  of 
recovery,  a  witness  competent,  or  a  copy  of  a  document  re- 
ceivable, may  be  proved. 

Whether  such  preliminary  facts  and  conditions  have  been 
sufficiently  established  is  a  question  for  the  judge  ;  and  this 
is  so,  although  they  may  themselves  be  in  issue  in  the  case, 
and  ultimately  determinable  by  the  jury  (Doe  v,  Davies,  lo 
Q.  B.  314 ;  Hitchins  v,  Eardley,  L.  R,  2  P.  &  D.  248).  It 
seems  doubtful  whether  the  judge,  in  deciding  the  question, 
is  confined  to  strictly  legal  evidence, 

[Tay.  ss.  23,  24,  517  ;  Best,  s.  82  ;  Powell,  12, 13.] 
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CHAPTER  XVI. 
FACTS  EXCLUDED  BY  PUBLIC  POLICY. 

Ik  one  sense,  all  exclusionary  rules  of  evidence  are 
based  on  public  policy ;  but  the  matters  which  may  be 
said  to  be  more  directly  excluded  on  this  ground  are 
the  following  : — (i)  Affairs  of  State;  (2)  Information 
given  for  the  detection  of  crime,  (3)  Judicial  dis- 
closures; and  (4)  Statements  by  parents  tending  to 
bastardize  their  offspring. 

(i)  AFFAIRS  OF  STATK— Witnesses  may  not  be  asked, 
and  will  not  be  allowed,  to  state  facts  or  to  produce  docu- 
ments the  disclosure  of  which  would  be  prejudicial  to  the 
public  service. 

Under  this  head  come  the  deliberations  of  Parlia/merU — 
thus,  the  speeches  and  votes  ot  memBers  may  not  be 
divulged  except  by  leave  of  the  House  (Plunkett  v.  Cobbett, 
5  B^.  136 ;  Chubb  v.  Salomons,  3  0.&  K.~7  5)  "f  lEEbugh  the 
jS&fefact  that  aTmSliiber  spoke  in  a  given  debate,  or  that 
a  particular  person  acted  as  Speaker,  may  (ibid.)  ; — the  pro- 
ceedings  of  the  Privy  Council  when  confidential  (Layer's 
case,  16  How.  St.  Tr.  224 ;  3  Huss.  Or,  555  ;  i  Phil.  Ev. 
182)  ; — State  secrets  and  papers — thus,  an  officer  of  the 
Tower  mAy  refuse  to  say  whether  a  plan  of  that  building 
which  is  produced  is  accurate  or  not  (R.  v,  Watson,  2  Stark. 
148 ;  see  also  the  Official  Secrets  Act,  1889,  as  to  penalties 
for  disclosing  Grovernment  plans,  documents,  and  informa- 
tion) y^-^ommunicaitions  between  pvhlio  officials  in  the  dis- 
charge of  their  puMic  dtUies — e.g.,  communications  between 
the  governor  of  a  colony  and  ite  legal  or  miUtary  officers  as 
to  the  condition  of  the  colony  or  the  conduct  of  its  agents 
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(Wyatt  V.  Gk>re,  Holt  N.  P.  299 ;  Cooke  v.  Maxwell,  2 
Stark.  183);  communications  between  the  governor  of  a 
colony  and  a  Secretary  of  State  (Hennessy  v.  Wright,  2 1 
Q.  B.  D.  yoQ ;  Wright  v.  Mills,  62  L.  T.  558) ;  reports  as 
to  tne  conduct  of  an  officer  by  a  military  court  to  the 
commander-in-chief  (Home  v.  Bentinck,  2  B.  &  B.  130 ; 
Beatson  v.  Skene,  5  H.  &  K.  838 ;  Dawkins  v.  Bokeby, 
L.  R.  8  Q.  B.  25s ;  Ford  v.  Best,  6  Times  Law  Rep.  295) ; 
reports  as  to  a  collision  at  sea  by  a  naval  captain  to  the 
Admiralty  (H.M.S.  Bellerophon,  44  L.  J.  Adm.  5  ;  and  see 
The  Palermo,  9  P.  D.  6,  as  to  depositions  in  a  wreck  inquiry) ; 
reports  by  the  Inspector-General  of  Prisons  to  the  Lord 
Lieutenant  of  Ireland  (McElveney  v,  Connellan,  17  Ir. 
^^^  L  ft  N.  S.  55);  correspondence  between  an  officer  of 
Customs  and  the  Board  of  Commissioners  (Anderson  v. 
Hamilton,  2  B.  &  B.  156,  n,).  On  the  other  hand — letters 
by  a  private  individual  to  the  Postmaster-General,  com- 
plaining of  the  conduct  of  a  postal  official,  are  not  pro- 
tected (Blake  v.  Pilfold,  i  M.  <&  Bob.  198) ;  nor  are  official 
books,  showing  the  appointment  of  a  collector  of  property 
tax,  although  the  clerk  producing  them  is  under  an  oath 
of  office  not  to  divulge  official  information  (Lee  v.  Birrell,  3 
Camp.  337);  nor  communications  between  the  keeper  of 
a  lunatic  asylum  and  the  Commissioners  in  Lunacy 
(Hill  V.  Philp,  7  Exch.  232). 

Objections  to  the  disclosure  of  such  matters  may  be  taken 
on  oath  by  the  head  of  the  department ;  or  by  a  representa- 
tive  who  can  swear  that  his  chief  has  considered  the  matter, 
and  objects  to  the  production  ;  or  by  the  Attorney-General 
appearing  on  behalf  of  the  chief,  and  stating  that  he  is 
instructed  to  object ;  or  by  the  party  interested  in  ex- 
cluding the  evidence ;  or  by  the  judge  himself  (Hennessy  v, 
Wright,  eupra,  and  cases  cited).  Where  the  head  of  the 
department  objects,  it  has  been  held  that  the  judge  has 
no  discretion  to  compel  the  production  of  the  evidence 
(Beatson  v.  Skene,  5  H.  &  N.  838,  diss.  Martin,  B. ;  but 
see  Hennessy  v,  Wright,  supra,  and  Marks  v.  Beyfus, 
25  Q.  B.  D.  494). 

The  exclusion,  when  allowed,  is  absolute,  so  that  in  the 
case  of  documents  no  secondary  evidence  is  admissible 
(Home  V.  Bentinck,  avpra ;  Dawkins  v,  Bokeby,  supra; 
Hennessy  v,  Wright,  supra). 


CHAP.  XVI.]      FACTS  EXCLUDED  BY  PUBLIC  POLICY.        95 

[Tay.  ss.  946-948;  Best,  s.  578;  Ros.  N.  P.  172,  173; 
Powell,   146—149;    iSteph.  art.   112;   Bray  on   Discovery^ 

547-549-] 

(2)  INFORMATION  FOB  THE  DETECTION  OF 
0BIM£. — In  public  prosecutions,  informations  for  fraud 
committed  against  the  revenue  laws,  or  civil  proceedings 
arising  out  of  either,  witnesses  may  not  be  asked,  and  will 
not  be  allowed,  to  disclose  the  channels  through  which 
information  has  been  obtained  by  the  executive,  unle.^  the 
judge  considers  that  such  disclosure  is  necessary  to  show 
the  innocence  of  the  accused  (Marks  v.  Beyfus,  25  Q.  B.  D. 

494). 

Scope  of  Rule. — The  rule  protects  not  only  the  names  of 

the  persons  by,  or  to,  whom  the  disclosure  was  made,  but 

the  nature  of  the  information  given,  and  any  other  question 

as  to  the  channel  of  communication  or  what  was  done  under 

it    (R.  V.  Hardy,  24    How.   St.  Tr.  808,  816 ;   Marks  v, 

Beyfus,  supra).    A  constable  has,  however,  been  compelled  to 

disclose  in  whose  house  he  was  secreted  whilst  watching 

licensed  premises  kept  open  after  hours  (Webb  v.  Cathlove, 

L.  T.  vol.  xxxii.  p.  103;  3  Times  L.  R.  159). 

The  protection  does  not  depend  upon  a  claim  being  made, 
for  it  is  the  duty  of  the  judge  apart  from  objection  taken,  to 
exclude  the  evidence  (Marks  v.  Beyfus,  supra  ;  Hennessy  v. 
Wright,  21  Q.  B.  D.  509,  per  Wills,  J.). 

The  rule  does  not  apply  to  private  prosecutions,  in  which 
such  information  must,  if  material,  be  disclosed  [R,  v. 
Richardson,  3  P.  <k  F.  693 ;  Marks  v.  Beyfus,  supra.  Mr. 
Justice  Stephen  states  that  in  such  cases  it  is  for  the  judge 
to  decide  whether  the  allowance  of  the  question  would, 
under  the  particular  circumstances,  be  injurious  to  the 
administrations  of  justice :   art.  113]. 

[Tay.  ss.  939-941 ;  Best,  s.  578;  Ros.  Or.  Ev.  154,  155 ; 
Steph.  art.  113.] 

(3)  JUDICIAL  DISCLOSUBES.-^udges  of  the  superior 
courts  cannot,  probably,  be  compelled  to  disclose  matters 
which  have  arisen  before  them  in  their  judicial  capacity  (R. 
V.  Gazard,  8  C.  &  P.  505 ;  R.  v.  Harvey,  8  Cox  99 ;  Buccleuch 
V.  Met.  B.  of  Works,  L.  R.  5  H.  L.  418 ;)  though  this  does 
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not  extend  to  collateral  incidents  occurring  during  a  trial — 
e,g*y  the  attempted  rescue  of  a  prisoner  in  court  (K.  v.  E.  of 
Thanet,  27  How.  St.  Tr.  845.  As  to  the  competency  of  a 
judge  to  give  evidence  in  a  case  tried  by  himself ,  see  Tay.  s. 
1379.)  So,  though  a  Barrister  may  be  asked,  he  may  refuse, 
to  disclose  matters  stated  by  him  while  conducting  a  case  in 
court  (Curry  v,  Walter,  i  Esp.  456).  The  protection  of  an 
Arbitrator  is  somewhat  narrower.  He  may  be  examined  as 
to  the  general  history  of  the  litigation  up  to  the  time  of 
delivering  his  award;  as  to  what  claims  were  made  or 
admitted;  and  as  to  whether  he  included  in  his  award 
matters  outside  the  scope  of  the  reference  (Buccleuch  v. 
Met.  B.  of  Works,  supra).  So,  he  may  be  called  to  prove 
his  own  mistake  or  misconduct  {Re  Whiteley  (1891),  i  Ch. 
558,  64  L.  T.  81).  But  the  inquiry  may  not  extend  further ; 
thus  he  may  not  be  asked  the  grounds  of  his  award,  or  what 
items  (provided  they  are  within  the  scope  of  the  reference) 
it  included,  or  what  were  his  intentions  when  giving  it ;  for 
the  award  speaks  for  itself,  and  any  evidence  to  explain,  add 
to,  or  contradict  it  is  inadmissible  (Buccleuch  v.  Met.  B.  of 
Works,  supra ;  Re  Whiteley,  supra ;  O'Rourko  v.  Commis- 
sioners for  Railways,  15  App.  Cas.  371). 

Neither  the  testimony,  nor  the  unsworn  admissions,  of 
Petty  Jurors  are  receivable  to  impeach  their  verdict.  Thus, 
an  affidavit  sworn  by  all  the  jurymen  was  rejected  to  prove 
that  by  mistake  they  gave  a  plaintiff  less  damages  than  they 
intended  (Jackson  v.  Williamson,  2  T.  R.  281) ;  and  similar 
evidence  was  refused  to  show  that  their  verdict  had  bewi 
decided  by  lot  (Vasie  v,  Delaval,  i  T.  R.  11).  So,  a 
compensation  juror  (unlike  an  arbitrator)  cannot  be 
examined  to  show  that  the  verdict  included  compensation 
for  matters  outside  the  scope  of  the  inquiry  (Buccleuch 
V,  Met.  B.  of  Works,  supra,  per  Martin,  B.).  Misconduct 
connected  with  the  verdict  may,  however,  be  proved  by  the 
officer  in  charge  of  the  jury,  or  by  any  other  actual  witness 
of  the  transaction;  and  the  evidence  of  a  juryman  is 
receivable  upon  collateral  matters — e.g.,  to  show  the  cir- 
cumstances under  which  he  came  into  the  box  (Bailey  v, 
Macauley,  13  Q.  B.  815,  829);  so,  he  may  (without  leaving 
the  box,  or  retiring  from  the  case)  be  examined  as  to  any 
facts,  material  to  the  case,  which  he  knows  of  his  own  know-* 
ledge  (Tay.  s.  1379). 
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The  proceedliigs  of  grand  jurors  are,  aooording  to  the 
better  opinion,  similarly  protected.  Thus  neither  they,  nor 
their  clerk,  nor  the  prosecuting  officer,  may  disclose  the 
number  or  names  of  the  jurors  present  or  the  votes  given ; 
nor  may  they  explain  their  finding,  or  disclose  the  evidence 
they  heard ;  or  be  called  to  prove  that  a  witness  has  given 
testimony  in  court  contrary  to  what  he  swore  before  them 
(3  Buss.  Or.  552 ;  Tay.  s.  943  ;  but  as  to  the  last  point,  see 
note  to  this  sect.).  In  an  action  for  malicious  prosecution, 
however,  a  grand  juryman  has,  on  two  occasions,  been 
permitted  to  prove  that  the  defendant  was  the  prosecutor 
(Sykes  v.  Dunbar,  2  Selw.  N.  P.  1081 ;  Freeman  v.  Arkell, 
I  C.  &  P.  137). 

[Tay.  ss.  938,942-945;  Best,  ss.  579,  580;  Steph.  art.  iii, 
114;  Whart.  ss.  599-603.] 

(4)  STATEMENTS  BY  PARENTS  BASTABDIZmG 
THEIB  OFFSPBma.— Where  the  legitimacy  of  a  child 
bom  in  wedlock  is  in  question,  neither  the  testimony,  nor 
the  declarations  out  of  court,  of  the  parents  are  admissible 
to  prove  their  access  or  non-access  during  marriage. 

Principle. — The  grounds  of  exclusion  seem  to  be  that 
where  the  evidence  tends  to  show  access,  it  is  irrelevant  as 
proving  that  which  the  law  presumes ;  and  where  it  tends  to 
show  non-access,  it  offends  against  public  morality,  decency, 
and  policy  (Hubb.  Ev.  of  Succ.  382 ;  Groodright  v.  Moss, 
Cowp.  594;  B.  V,  Kea,  11  East  132). 

Scope  of  the  Rule. — ^The  rule  excludes  not  only  direct, 
but  collateral  inquiries  as  to  access — e,g,,  whether  a  father 
did  not,  at  the  time  in  question,  live  100  miles  away  from 
his  wife  and  cohabit  with  her  sister  (B.  v,  Sourton,  5  A. 
&  E.  180).  And  it  probably  applies  where  the  evidence  is 
tendered  merely  to  contradict  admissions  of  paternity  by  a 
parent  (Ulverstone  U.  G.  v.  Park,  53  J.  P.  629,  joer  Huddle- 
stone,  B.  j  such  admissions  would,  however,  seem  themselves 
to  be  inadmissible).  So,  neither  the  testimony  of  a  sur- 
viving parent  (B.  v,  Kea,  supra),  nor  the  declarations  of  a 
deceased  one,  even  on  a  question  of  pedigree  (B.  v.  Luffe,  8 
East  193  ;  Murray  v.  Milner,  12  Ch.  D.  849)  can  be  received. 

But  the  rule  is  confined  to  direct  issues  of  legitimacy,  and 
to  the  particular  ground  of  access  during  marriage.  Thus 
such  evidence  is  admissible  in  divorce  proceedings  (32  &  33 
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Vict.  c.  68,  s.  3  ;  Guardians  of  Nottingham  v.  Tomkinson, 
4  0,  P.  D.  343  ;  Ee  Walker,  53  L.  T.  660);  or  to  prove 
that  a  child  was  bom  before,  or  after,  the  marriage ;  or  that 
the  marriage  itself  was  valid,  or  invalid  (R,  v.  Bramley, 
6  T.  B.  330 ;  Standen  v.  Standen,  Pea.  R.  32 ;  Goodright 
17.  Moss,  supra;  Watson  v.  Little,  5  H.  <&  N.  472;  Murray 
V,  Milner,  supra;  Ee  Turner,  2  Ch.  D.  987) ;  or  to  prove  the 
paternity  of  a  child  born  more  than  nine  months  after  the 
judicial  separation  of  husband  and  wife  (Hetherington  v. 
Hetherington,  12  P.  D.  112).  Moreover,  in  affiliation  pro- 
ceedings, after  independent  proof  of  non-access,  the  wife 
may  testify  as  to  who  was  the  father  (Legge  v.  Edmonds^ 
25  L.  J.  Ch.  125).  And  statements  as  to  non-access  are 
receivable  when  tendered  not  to  prove  their  truth,  but  as 
part  of  adulterous  conduct  indirectly  establishing  non-access 
( Aylesford  Peerage  case,  1 1  App.  Gas.  i ;  Bumaby  v,  Baillie, 
42  Gh.  D.  482 ;  Ee  Walker,  53  L.  T.  660). 

[Tay.  ss.  950,  951 ;  Best,  s.  586;  Bos.  N.  P.  1038 ;  Steph. 
art.  98  ;  Whart.  s.  608 ;  Hubb.  Ev.  of  Succ.  382-384.] 
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CHAPTER  XVII. 
FACTS  EXCLUDED  BY  PRIVILEGB. 

The  matteis  protected  from  disclosure  on  the  grounds 
of  privilege  are  the  following: — (i)  Professional  con- 
fidences ;  (2)  Title-deeds  ;  (3)  Matrimonial  communi- 
cations ;  (4)  Criminating  questions ;  and  (5)  Admis- 
sions of  adultery  in  divorce  cases. 

The  privilege  may  be  that  either  of  the  witness  himself, 
or  of  another  whom  he  represents ;  in  the  former  case  he 
wlU  not  be  compelled^  and  in  the  latter  he  will  not  be  allowed 
(without  the  principars  consent),  to  disclose  the  protected 
matter. 

A  claim  of  privilege  should,  in  strictness,  be  made  by  the 
witness  himself,  and  not  by  counsel  (Thomas  v,  Newton, 
M.  &  M.  48,  n, ;  R.  v,  Adey,  i  M.  &  Rob.  94 ;  Doe  v.  Egre- 
mont,  2  M.  &  Rob.  386;  Boyle  v.  Wiseman,  10  Ex.  647). 
The  judge,  however,  ought,  though  he  is  not  bound,  to 
advise  the  witness  of  his  right  (Fisher  v.  Ronalds,  12  C.  B. 
762 ;  Paxton  v.  Douglas,  16  Ves.  242  ;  A.-G.  v,  Radloff,  10 
Ex.  88).  The  claim  may  be  made  at  any  stage  of  the  ex- 
amination and  is  determinable  by  the  judsfe,  who  may,  if  he 
thmk  fit,  hear  other  witnesses  to  s^Udj  himself  o^  the 
point  (Cleavet?,  Jones,  7  Ex.  421).  When  allowed,  it  protects 
the  witness  from  all  further  answers  (R.  v.  G-arbett,  i  Den. 
C.  C.  258). 

Where  a  document  is  privileged  the  witness  cannot  be 
compelled  to  state  its  contents,  for  otherwise  the  privilege 
would  be  illusory  (Davies  v.  Waters,  9  M.  &  W.  608) ;  or 
his  knowledge,  information,  or  belief  founded  thereon 
(Lyell  V.  Kennedy,  9  App.  Cas.  81).     But  if  the  privileged 
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document,  or  secondary  evidence  of  it,  has  been  obtained  by 
the  opposite  party  independently,  even  through  the  default 
of  the  legal  adviser,  or  by  illegal  means,  either  will  be 
admissible,  for  the  Court  will  not  inquire  into  the  methods 
by  which  the  parties  have  obtained  their  evidence  (Lloyd 
V.  Mostyn,  lo  M.  &  W.  481 ;  Cleave  v,  Jones,  supra;  Meath 
V,  Winchester,  3  Bing.  N.  C.  183). 

No  adverse  presumption  is  to  be  drawn  from  the  non- 
waiver of  the  privilege  (Went worth  v.  Lloyd,  10  H.  L.  C. 
589) ;  except,  perhaps,  in  the  case  of  not  answering  crimi- 
nating questions  (Tay.  s.  1467). 

Questions  of  privilege  arise  more  frequently  on  applications 
for  discovery  or  inspection  before  trial,  than  with  reference 
to  testimony  in  the  witness-box,  but  the  principles  are 
substantially  the  same  (Greenough  v.  Gaskell,  i  M.  &  K.  p. 
115,  per  Lord  Brougham ;  Hennessy  v,  Wright,  21  Q.  B.  D. 
509,  per  Wills,  J.), 

(i)  PROFESSIONAL  CONFIDENCES.— A  cUent 
(whether  party  or  stranger)  cannot  be  compelled,  and  a 
legal  adviser  (whether  barrister,  solicitor,  or  the  clerk  or 
intermediate  agent  of  either)  will  not  be  allowed,  without 
the  express  consent  of  his  client,  to  disclose  communications, 
or  to  produce  documents  passing  between  them  in  profes- 
sional confidence. 

Principle. — ^The  rule  is  established  for  the  protection 
of  the  client,  not  of  the  lawyer;  and  is  founded  on  the 
impossibility  of  conducting  legal  business  without  pro- 
fessional assistance,  and  on  the  necessity,  in  order  to  render 
that  assistance  effectual,  of  securing  full  and  imreserved 
intercourse  between  the  two  (Greenough  v,  Gaskell,  i  M.  &  K. 
p.  103;  South wark  Co.  v.  Quick,  3  Q.  B.  D.  p.  317;  Lyell «?. 
Kennedy,  9  App,  Cas.  p.  86 ;  Wheeler  v,  Le  Marchant,  1 7 
Ch.  D.  pp.  681,  682).  The  privilege  may  be  waived  by  the 
client,  therefore,  but  not  by  the  adviser. 

[Tay.  ss.  911-913;  Best,  s.  581;  Ros.  N.  P.  168-171; 
Bos.  Cr.  Ev.  143-145;  Powell,  125-143;  Steph.  arts.  115- 
116;  Whart.  ss.  576-592 ;  and  see  Bray  on  Discovery,  and 
Annual  Practice,  note  to  O.  31,  r.  i.] 

(a)  The  Retainer. — Neither  a  formal  retainer,  nor  the 
payment  of  fees,  is  necessary  to  constitute  the  relationship 
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of  solicitor  and  client ;  it  is  enough  if  the  adviser  is  in  anjr 
way  consulted  in  his  professional  character. 

And  the  protection  exists  notwithstanding  a  band  fide 
mistake  in  supposing  that  the  solicitor  had  consented  to  act 
(Smith  17.  Fell^  2  Curt.  667);  or  the  latter's  suhsequent 
refusal  of  the  retainer  (Cromack  v,  Heathcote,  2  Br.  k  B. 
4);  or  the  fact  that  the  solicitor  had,  unknown  to  the 
client,  become  disqualified  (Galley  v.  Richards,  19  Beav. 
401). 

But  no  privilege  attaches  to  communications  passing 
hefore  the  relationship  exists,  or  afUr  it  has  ceased 
(Greenough  v,  Gaskell,  supra) ^  or  to  those  made  to  a  lawyer 
consulted  merely  as  a  friend  (Smith  v.  Daniell,  44  L.  J.  Oh. 
189).  And  where  a  prisoner  charged  with  forgery  requested 
a  friend  *^  to  ask  G.  or  any  other  attorney  as  to  his  probable 
punishment/'  it  was  held  that  the  relationship  had  not  been 
established  between  G.  and  the  prisoner  (B.  v.  Brewer,  6 
C.  <k  P.  363) ;  so,  where  a  party  applied  to  another,  not  a 
solicitor  or  pretending  to  be  one,  to  get  a  conveyance 
prepared,  and  the  latter  wrote  to  a  legal  relative,  who 
replied  that  "  the  party  could  not  convey,"  the  communica- 
tion was  held  not  privileged  (Doe  v.  Jauncey,  8  C.  <&  P.  99). 

(6)  Scope  of  Employment. — ^The  matter  must  be  within 
the  ordinary  scope  qfprofessional  employment,  though  it  need 
not  involve  actiml  or  prospective  litigation. 

The  sale,  purchase,  and  conveyance  of  estates  (Carpmael  v^ 
Powis,  I  Phill.  687),or  negotiations  for  a  loan  (R,  v,  Farley, 
2  C.  &  K.  313),  are  within  the  scope.  But  not  communica- 
tions to  a  solicitor  acting  merely  as  under-sheriff  (Wilson  v. 
Rastall,  4  T.  R.  753);  rent  collector  (Stratford  v.  Hogan, 
2  Ball  &  B.  164;  Doe  v.  Hertford,  19  L.  J.  Q.  B.  526); 
patent-agent  (Mosely  v.  Victoria  Co.,  55  L.  T.  482);  or 
trustee  (Tugwell  v.  Hooper,  10  Beav.  348) ;  nor  communi- 
cations in  furtherance  of  a  fraud  or  crime,  whether  the 
solicitor  is  a  party  to,  or  ignorant  of,  the  illegal  object  (R. 
V.  Cox,  14  Q.  B.  D.  153;  R.  V.  Downer,  12  Cox  486;  Be 
Amott,  60  L.  T.  109 ;  Postlethwaite  v,  Rickman,  35  Ch.  D. 
722) ;  nor,  probably,  are  forged  documents,  though  entrusted 
to  the  solicitor  in  professional  confidence,  privileged  (R.  v. 
Hayward,  2  C.  (k  K.  234;  and  see  R.  v,  Jones,  i  Den.  166; 
R.  V.  Brown,  9  Cox  281 ;  and  R.  v.  Downer,  supra;  Tay.  s. 
929,  cites  two  earlier  cases  contra). 
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A  correlative  test  is,  whether  the  nature  of  the  employ- 
ment would  give  the  Court  summary  jurisdiction  over  the 
solicitor  (Turquand  v.  Knight,  2  M.  &  W.  10 1). 

(e)  The  CommimicationB  must  be  necessary  and  confi- 
dential.— The  communications  must  have  been  confident 
tiaUy  made  for  the  piurpose  of  the  employment^  or  the  know- 
ledge confidentiaUy  obtained  solely  in  coneeqiience  of  it,  to  be 
privileged  (Gardner  v.  Irvin,  4  Ex.  D.  49 ;  O'Shea  v.  Wood 
(1891),  P.  286). 

The  following  matters  have  been  held  to  be — 


I^ivUeged, 

CUen^t  Name,  Addrest,  Hand- 
writing, &c. 
A  solicitor  will  not  be  allowed 
to  disclose  his  client's  address  if 
it  has  been  confidentially  com- 
municated to  him  for  the  par- 
pose  of  the  employment  {Re 
Campbell,  5  Ch.  App.  703 ;  Be 
Amott,  60  L.  T.  109). 


Legal  Opinions,  Drafts^  and 
Communications, 

Cases  submitted  to  solicitor  or 
<;ounsel  for  opinion,  and  opinions 
thereon  (Beece  v,  Trye,  9  Beav. 
316 ;  Penruddockv.  Hammond,  1 1 
Beay.  59 ;  including  the  opinion 
of  a  foreign  lawyer :  Bunbury 
V.  Bunbury,  2  Beav.  173). 

Drafts  of  agreement,  leaseS; 
or  conveyances  (Beece  v.  Trye, 


Not  privileged. 


A  solicitor  may  be  compelled 
to  prove  his  client's  name 
(Bursill  V,  Tanner,  16  Q.  B.  D.  i) ; 
address,  if  the  client  is  a  ward 
of  Court  (Ramsbotham  v.  Senior, 
L.  R.  8  Eq.  575),  or  if  it  was 
communicated  while  engaged  in 
an  unlawful  act  (Be  Amott, 
supra),  or  if  *hot  confidentially 
disclosed  (^e  Campbell,  supra) ; 
handwriting  (Dwyer  v.  Collins, 
7  Ex.  p.  646);  identity — e.g., 
as  having  sworn  an  affidavit  or 
put  in  a  pleading  (ibid. ;  Studdy 
V.  Sanders,  2  D.  &  B.  347 ; 
Greenough  v.  Graskell,  i  My.  &  K. 
108) ;  the  fact  of  the  retainer 
(Levy  r.  Pope,  M.  &  M.  410; 
Gillard  v.  Bates,  6  M.  &  W.  547  ; 
Forshaw  v.  Lewis,  i  Jur.  N.  S. 
263);  and  perhaps  its  character 
— e.g.,  whether  personal  or  repre- 
sentative (Beckwith  v.  Bonner,  6 
C.  &  P.  682) ;  and  facts  showing 
the  client's  mental  capacity  (Jones 
V,  Goodrich,  5  Moo.  P.  C.  16, 25). 

Opinion  of  counsel,  effect  of 
which  is  set  out  in  pleadings 
(M.  of  Bristol  v.  Cox,  26  Ch.  D. 
678  ;  though  themece  reference 
to  a  privileged  document  In  the 
pleadings  will  not  destroy  the 
protection  :  Roberts  v.  Oppen- 
heim,  26  Ch.  D.  724). 

Communications  which  are  not 
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JhrivUeged, 

gupra;  Mostjn  v.  W.  M.  Co.,  54 
L.  T.  532) ;  draft  advertisemeiit 
settled  by  counsel  (Lowden  v. 
Blakey,  23  Q.  B.  D.  332). 

Notes  of  professional  inter- 
views and  communications,  whe- 
ther made  by  solicitor  (Ward 
V,  Marshall,  3  Times  L.  R  578), 
or  client  (Woolley  v,  N.  L.  R., 
L.  R.  4  C.  P.  602  ;  M.  of  Bristol 
V,  Cox,  26  Ch.  D.  678) ;  or,  in  the 
case  of  a  corporation,  minutes 
and  reports  of  a  sub-committee 
in  reference  to  existing  or  ex- 
pected litigation  (ibid. ;  Worth- 
ington  V,  Dublin  By.  Co.,  22 
L.  R.  Ir.  310 ;  these  two  cases  are 
doubted  by  Mr.  Bray  in  Annual 
Practice,  1890,  p.  540). 

Solicitor's  bill  of  costs,  whe- 
ther in  his  own  or  the  client's 
possession     (Bray,     DiscoTery, 

396). 


Solicitor's  or  client's  know^ 
ledge  derived  solely  from  priwr 
Uged  communications  (Lyell  v. 
Kennedy,  9  App.  Cas.  81 ;  Proc- 
tor V.  Smiles,  55  L.  J.  Q.  B.  527  ; 
see  infra,  as  to  contents  of 
client's  documents). 


ClienCs  Documents. 
A  solicitor  will  not  be  allowed  to 
disclose  the  date  when,  or  pur- 
pose for  which,  his  client's  docu- 
ments were  entrusted  to  him  (Tur- 


Not  privileged, 

neee»nary  for  the  purpose  of  ike 
employmeiU  —  e.^.,  a  plaintiffs 
admission  to  his  attorney,  after 
trial,  that  he  had  given  no  con- 
sideration for  a  note  sued  upon 
(Cobden  v.  Kendrick,  4  T.  R. 
431) ;  or  a  prosecutor's  remark 
that  "he  would  ^ve  a  large 
sum  to  have  his  adversary 
hanged  "  (Annesley  v,  Anglesea, 
17  St.  Tr.  1223). 

Communications  to  a  solicitor 
resi>ectinff  matters  of  faetj  as 
distinguiMed  from  legal  advice 
(Sawyer  v,  Birchmore,  3  My.  Sc 
K.  572 ;  Lyell  v.  Kennedy,  9 
App.  Cas.  &|.  In  Bramwell  v, 
Lucas,  2  B.  &  C.  743,  a  client's 
inquiry  of  his  solicitor,  ''whe- 
ther he  could  attend  a  meeting 
of  Creditors  without  being 
arrested,"  was  held  not  privi- 
lodged  on  this  ground ;  but  this 
case,  which  seems  to  fall  pre- 
cisely within  the  protection,  has 
been  disapproved). 

Solicitor's  or  client's  know- 
ledge derived  from  independent 
sources  (Wheatley  v.  Williams,  i 
M.  &  W.  533  ;  Sawyer  v.  Birch- 
more,  3  Myl.  &  K.  572 ;  Manser  v. 
Dix,  I  K.  &  J.  451 ;  see  Be  Hoi- 
loway,  12  P.  D.  167,  infra  106,  as 
to  letters  to  solicitor  or  client 
from  strangers  with  reference 
to  the  cas^  ;  or  derived  from 
the  employment,  but  as  to  mere 
facts  patent  to  the  senses  (Lyell  v. 
Kennedy,  supra;  Brown  v,  Fos- 
ter, I  H.  &  N.  736,  in  which  case 
a  barrister  was  compelled  to 
disclose  that  his  client's  docu- 
ment had  been  altered  during 
the  progress  of  the  trial ;  sed  qu. 
perhaps  as  to  this  case ;  and  see 
Wheatley  v.  Willams,  infra), 

A  solicitor  may  be  compelled 
to  disclose  the  fact  that  his 
client  executed  a  given  deed, 
and  the  circumstances  attend- 
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Frivileged. 

quand  V.  Knight,  2  M.  &  W.  98) ; 
nor  their  condition  while  in 
his  possession — e.g.,  whether 
stamped,  indorsed,  or  bearing 
erasures  (Wheatiey  v,  Williams, 
I  M.  &  W.  533;  though  see 
Brown  v.  Foster,  tupra) ;  nor 
the  circnmstances  attending 
their  preparation,  nor  the  fact 
of  their  snbseqaent  destruction 
(Robson  V.  Kemp,  5  Esp.  52  ; 
Cromack  v.  Heathcote,  2  B.  &  B. 
4  ;  thoagh  see  Banner  v,  Jack- 
son, and  Coleman  r.  Orton,  op- 
posite). 


''A  solicitor  cannot  be  com- 
pelled to  disclose  the  contents 
of  documents  professionally  en- 
trusted to  him,  and  which  he  is 
acquainted  with  only  by  virtue 
of  professional  confidence  '^ 
(Dwyer  v.  Collins,  7  Ex.  639, 
per  Parke,  B.) — e.g.f  from  hav- 
ing read  them  at  a  conference 
with  counsel  (Davies  v.  Waters, 
9  M.  &  W.  608).  So,  an  account- 
book  which  had  been  made  out 
by  the  client  at  the  solicitor's 
request  for  the  purpose  of  sub- 
mission to  counsel  is  privileged, 
even  in  a  subsequent  action  by 
the  solicitor  against  the  client 
(Cleave  v.  Jones,  7  Ez.  421.  And 
see  Doe  v.  James,  2  M.  &  R. 
47  ;  Moore  v.  Tyrrell,  4  B.  &  Ad. 
870). 

The  above,  however,  only  ap- 
plies to  documents  which  the 
client  himself  would  be  entitled 
to  withhold  (see  Bursill  v.  Tan- 
ner, opposite). 

As  to  protection  of  the  client's 
title-deeds,  see  poet,  p.  no. 


Not  privileged. 

tng  the  execution,  though  the 
d^d  is  thereby  impeached 
(Crawcour  v.  Salter,  18  Ch.  D. 
30)  ;  or  that  his  client  put  in  a 
pleading  or  swore  an  affidavit, 
for  these  are  matters  of  publicity 
(Studdy  V.  Sanders,  2  D.  &  K. 
347 ;  Greenough  v.  Gkiskell,  i 
M.  &  E.  108)  ;  or  the  fact  that 
he  has  in  his  x>ossession  his 
client's  documents,  so  as  to  let 
in  secondary  evidence  if  they  be 
not  produced  on  notice  (Bevan 
V.  Waters,  M.  &  M.  235 ;  Dwyer 
V,  Collins,  7  Exch.  639) ;  or 
perhaps  the  date  when,  and 
person  to  whom,  he  parted  with 
them,  and  when  he  last  s&W 
them  (Banner  v.  Jackson,  i  D. 
G.  &  S.  472 ;  Coleman  v.  Orton, 
9  L.  J.  Ch.  268). 

A  solicitor  is  not  allowed  to 
withhold  a  deed  which  the 
other  side  is,  in  the  ordinary 
course  of  things,  entitled  to  see, 
merely  because  he  has  obtained 
it  in  the  course  of  litigation 
(LyeU  V.  Kennedy,  9  App.  Cas.  81, 
per  Lord  Blackburn).  Nor  is  he 
entitled  to  withhold  production 
of  his  client's  deeds  (other  than 
title-deeds)  though  entrusted  to 
him  in  professional  confidence; 
unless  the  client  himself  is  so 
entitled  (Bursill  v.  Tanner,  16 
Q.  B.  D.  i)  ;  nor  a  document 
which  the  client  intends  others 
to  see  as  well  as  the  solicitor — 
e.g.,  a  map  of  glebe  lands  en- 
trusted to  the  solicitor  to  be 
shown  to  intending  purchasers. 
So,  generally  with  documents  of 
a  public  nature,  as  appointments 
of  borough  officers  (R.  v.  Wood- 
ley,  I  H.  &  R.  390  ;  Doe  v.  Hert- 
ford, 19  L.  J.  Q.  B.  526)  ;  nor 
documents  entrusted  to  the 
solicitor  for  purposes  outside 
the  ordinary  scope  of  profes- 
sional employment  ~«.^.,  a  book 
describing     tithe     lands,    and 


CHAP.  XVTI.]     FACTS  EXCLUDED  BY  PRIVILEGE. 


lOS 


Privileged, 


Names  and  Proof 9  of  Witnesses  ; 
Pleadings  ;  Copies  of  pre-existing 
Documents;  Brief s. 

Names  of  party's  witnesses, 
merely  as  such  (Marriott  v, 
Chnmberlain,  17  Q.  B.  D.  154) ; 
proofs  of  witnesses,  whether  dis- 
closure be  sought  before  (London 
Gas  Co.  V.  Chelsea,  6  C.  B.  N.  S. 
411 ;  Fenner  v.  S.  E.  R,  L.  R.  7 
y.  B.  767),  or  at  the  trial  (Tich- 
borne  case,  Times,  Feb.  29, 
1872,  per  Bovill,  C.J. ;  Campbell 
t?.  Campbell,  Times,  Dec.  3, 1886, 
per  Butt,  J.) 

Draft  pleadings  in  same  or 
former  action  ( Walsham  v.  Stain- 
tun,  2  H.  &  M.  I ;  Lamb  v.  Orton, 
22  L.  J.  Ch.  713). 

Copies  or  extracts  from  public, 
or  non-privileged  prj^'ate,  docu- 
ments, if  the  collection  is  the 
result  of  the  solicitor's  (or  his 
agent's)  labour  and  skill,  and 
might  disclose  his  view  of  the 
client's  case  (Lyell  v.  Kennedy, 
27  Ch.  D.  I  ;  Walsham  v.  Stain- 
ton,  supra).  Copies  of  deposi- 
tions taken  before  Receiver  of 
Wreck,  the  copies  being  obtained 
by  a  solicitor  for  purpose  of 
action  and  as  part  of  brief  (The 
Palermo,  12  P.  D.  (C.  A. )  6 ;  these 
depositions  seem  to  have  been 
privileged  on  official  grounds) ;  of 
examinations  in  bankruptcy  ob- 
tained for  similar  purposes  (Gan- 
der V.  Stansfield,  4  De  G.  &  J.  i ; 
Fenton  v.  Queen's  Ferry  Co.,  38 
L.  J.  Ch.  263  ;  though  see  TysiS 
V.  Brown,  28  W.  R.  575,  where 
examinations  in  lunacy  were  held 
not  privileged,  on  the  ground, 
seemmgly,  of  the  parties'  joint 
interest). 

Indorsements  on,  or  notes  and 
observations  in,  counsel's  brief  as 
to  private  matters ;  and  solici- 
tor's instructions  on,  or  in,  brief 


Not  privileged, 

given  him  for  the  purpose  of 
collecting  the  tithes  {ibid. ). 


Names  of  party's  witnesses, 
when  constituting  material  facts 
in  the  action — e.^.,  those  of  per- 
sons in  whose  presence  a  slander 
was  uttered  (Roselle  «.  Buchanan,. 
16  Q.  B.  D.  656;  Marriott  o. 
Chamberlain,  supra). 


Pleadings  (or  copies  thereof) 
when  filed,  for  they  then  become 
publici  juris  (Walsham  v.  Stain- 
ton,  supra). 

Public  documents— «.^.,  records 
and  registers,  or  mere  copies 
thereof  (Lyell  v.  Kennedy,  supra). 

Extracts  from  private  diary 
kept  by  party  relating  to  matters 
subsequently  in  dispute,  the  ex- 
tracts being  obtained  by  the 
party's  solicitor  for  purpose  of 
action  (Land  Corporation  v. 
Puleston,  W.  N.  1884,  i  ;  and  see 
Walsham  v.  Stainton,  supra^ 
where,  though  extracts  from  a 
party's  account-books  were  pri- 
vileged, the  books  themselves 
were  not). 

Shorthand  writer's  notes  of 
evidence  and  proceedings  in 
open  court  (Rawstone  v.  Corpo- 
ration of  Preston,  30  Ch.  D.  116  ; 
Robson  V.  Warwick,  38  Ch.  D. 
370;  not  following  Norden  v. 
Defries,  8  Q.  B.  D.  508,  contra). 

Indorsements  on  counsel's 
brief  of  an  order  of  Court,  and 
any  other  matters  publici  juris 
contained  therein — e.g.^  copy 
pleadings  in  former  action  (Ni- 
cholls  V.  Jones,  2  H.  &  M.  588 ; 
Lamb  V.  Orton,  supra). 
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Privileged, 

(Nicholls  V,  Jones,  2  H.  &  M.  5S8 ; 
Lamb  v.  Orton,  iupra;  Walsham 
V,  Stainton,  supra;  Haslam  v. 
Hall,  3  T.  L.  R.  776). 

CommuniceUions  from  Co-par- 
ties,  Oppotite  parties,  AgeiUSf  and 
Strangers, 

Gommanications  between  co- 

Slaintiffsor  co-defendants,  when 
irected  to  be  submitted  to  joint 
solicitor  (Jenkins  v,  Bnsbby,  L.  R. 
2  Eq.  548  ;  though  see  Hutt  v, 
Haileybury  Coll.,  4  Times  L.  R. 

277). 

Communications  between  op- 
posite parties  made  **  without 
prejudice/'  [These  are  excluded, 
not  on  grounds  of  professional 
privilege,  but  of  public  policy — 
it  being  essential  that  men 
should  be  protected  in  their 
efforts  to  buy  peace  (Tay.  s.  795  ; 
and  see  post,  *'  Admissions  with- 
out Prejudice,'*  p.  123)]. 

Oral  ot  documentary  informa- 
tion from  third  persons,  which 
has  been  called  into  eoctsttnoe  hy  the 
solieitor  (or  by  his  direction,  even 
though  obtained  by  the  client) 
for  the  purposes  oflitigation — e.g., 
information  to  be  embodied  m 
proofs  of  witnesses  {stmra);  re- 
ports made  by  medical  men  at 
the  request  of  the  solicitors  of 
a  railway  company,  as  to  the 
condition  of  a  person  threatening 
to  sue  the  company  for  injury 
from  a  coJlision  (WooUey  v, 
N.  L.  R.,  L.  R.  4  C.  P.  602  ;  Friend 
V.  L. C.  &D.  R. ,  2  Ex.  D.  437 ;  and 
see  Bustros  v.  White,  i  Q.  £.  D. 
423 ;  McCorquodale  v,  Ball,  i 
C.  P.  D.  471  ;  Wheeler  v.  he 
Marchant,  17  Ch.  D.  675;  Proctor 
V.  Smiles,  55  L.  J.  Q.  B.  527); 
anonymous  letters  sent  to  solici- 
tor and  counsel  with  reference  to, 
and  for  the  purposes  of,  a  trial 
{Me  Holloway,  12  P.  D.  167). 
^  Oral  or  documentary  informa- 
tion from  third  persons,  which 


yot  privileged. 


Communications  between  co- 
plaintiffs  or  co-defendants 
merely  as  such  (Foakes  v,  Webb, 
28  Ch.  D.  287  ;  Proctor  v.  Raikes, 
3  Times  L.  R.  229;  Hutt  v.Hailey- 
bury  Coll.,  supra). 

Communications  between  op- 
posite parties  merely  as  such 
(Lyell».  Kennedy,  23  Ch.  D.  405) 
— e,g.,  a  notice  to  produce  docu- 
ments (Spenceley  v.  Schulen- 
burgh,  7  East  357) ;  or  an  offer 
to  compromise,  not  made  "  with- 
out prejudice"  (Griffith  V,  Davies, 
5  B.  &  Ad.  502). 

Oral  or  documentary  informa- 
tion from  third  persons  not 
called  into  existence  by  the 
solicitor,  though  obtained  by  him 
for  purposes  of  litigation — e.g,, 
copies  of  letters  written  before 
action  by  third  persons  to  the 
client  (Chadwick  v.  Bowman,  16 
Q.  B.  D.  561);  or  called  into 
existence  by  the  solicitor,  though 
not  for  the  purposes  of  litiga- 
tion— e.g.j  a  report  made  by  a 
surveyor,  at  the  solicitor's 
request,  as  to  the  state  of  a 
property  upon  which  the  client 
was  about  to  lend  money 
{Wheeler  v.  Le  Marchant,  supra) ; 
or  as  to  matters  in  respect  of 
which  litigation  was  not  at  the 
time  contemplated,  although  it 
afterwards  arose  (Westinghouse 
V.  M.  R.  Co.,  48  L.  T.  462).  As  to 
anonymous  letters  sent  to  the 
client,  see  infra  p.  107. 

Oral  or  documentary  informa- 
tion obtained  by  the  client  other- 
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Privileged, 

has  been  eaUed  into  existence  hy 
the  dient  for  thepurpoee  of  tub- 
mUeion  to  the  soUcitor  either  for 
advice  or  for  the  conduct  of  litiga- 
tion (and  whether  submitted  or 
not) — e.g.t  shorthand  notes  of 
interviews  held  between  the 
chairman  of  a  company  and  an 
employ^,  or  between  a  superior 
and  subordinate  employ^,  in 
order  to  obtain  information  on 
a  subject  of  expected  litigation, 
for  submission  to  the  company's 
solicitors  (Southwark  v.  Quick, 
3  Q.  B.  D.  315) ;  reports  obtained 
by  a  party  from  his  subordinates 
for  a  similar  purpose  (London  & 
TUbury  By.  Co.  v.  Kirk,  28  SoL 
Jour.  688;  Haslam  v.  Hall,  3  Times 
L.  R.  776 ;  reports  as  to  the  condi- 
tion of  a  ship  obtained  by  a  party 
from  third  persons  for  purposes 
of  litigation,  but  not  expressed  to 
have  been  obtained  for  submission 
to,  or  at  the  request  of,  his  soli- 
citor, were  held  privileged  in 
Theodor  Eomer,  3  P.  D.  162; 
sed  qu,,  and  see  Msurtin  v.  Butch- 
ard  opposite,  where  the  contrary 
was  decided. 


Not  privileged. 

wise  than  for  iubmieeion  to  iks 
MoUdtor — e.g.f  reports  made  by 
agent  to  principal  in  the  ordinary 
course  of  business,  even  though 
litigation  be  anticipated  (Wool- 
ley  V.  North  London  By.  Co.,  L. 
B.  4  C.  P.  602 ;  Cook  V.  North 
Met.  Tram.  Co.,  6  Times  L.  B. 
22) ;  or  an  answer  to  letter  from 
principal  stating  that  certain 
claims  had  been  made,  and  ask- 
ing the  agent  for  information  as 
to  the  ffl^ts  (Anderson  o.  Bank 
of  Columbia,  2  Ch.  D.  644 ;  Lon- 
don Gas  Co.  v.  Chelsea,  6  C.  B. 
N.  S.  411;  English  v.  Tottie,  i  Q. 
B.  D.  141) ;  or  made  to  the  prin- 
cipal to  be  submitted  "  in  the 
event  of  litigation  '*  to  the  lat- 
ter's  solicitor  (Cook  v,  N.  M.  T.  Co.; 
«upra; Westinghouse  v,  M.  R.  Co., 
48  L.  T.  462) ;  or,  perhaps,  ob- 
tained by  principeil  from  agent 
for  purposes  of  action,  but  not 
at  request  of  the  former's  solici- 
tor, nor  for  submission  to  him 
(Martin  v.  Butchard,  34  L.  T. 
732  ;  and  see  Bustros  v,  White,  i 
Q.  B.  D.  423  ;  and  Hutt  v.  Hailey- 
bury  ColL,  4  Times  L.  B.  277). 

So,  anonymous  letters  sent  by 
strangers  to  the  client  in  refer- 
ence to  litigation  are  not  privi- 
leged, though  editer  if  sent  to  the 
solicitor  {Be  HoUoway,  supra). 


(d)  Joint  Interest  or  Retainer. — No  privilege  attaches  to 
communications  between  solicitor  and  client  as  against  persons 
having  a,  joint  irUereat  with,  the  client  in  the  subject-matter  of 
the  communication — e.^.,as  between  partners  (/?«  Pickering, 
25  Ch.  D.  247  ;  Gourand  v.  Edison,  59  L.  T.  813);  directors 
and  shareholders  (Gourand  v,  Edison,  supra  ;  Bray,  pp.  290- 
297) ;  trustee  and  cestui  que  trust  (Talbot  v,  Marshfield,  2 
Dr.  <fe  S.  549 ;  Re  Mason,  22  Ch.  D.  609 ;  Re  Postlethwaite, 
35  Ch.  D.  722  ;  even  though  the  party  resisting  production 
has  paid  £g^  ihB  communication :  Ba/y>n  42.  Boioon,  34  L.  T. 
349) ;  lord  and  tenants  of  a  manor  as  to  customs  of  manor 
(Warrick  v.  Queen's  Coll.,  L.  R.  3  Eq.  683  ;  Owen  v,  Wynne, 


Io8  THE  LAW  OF  BVIDENCE.  [book  li. 

9  Ch.  D.  29);  lessor  and  lessee  as  to  production  of  the 
lease  (Doe  v.  Thomas,  9  B.  <&  C.  288) ;  reversioner  and 
tenant  for  life  as  to  common  title  (Doe  v.  Date,  3  Q.  B.  609) 
[see  Bray,  pp.  378-388]  ;  two  persons  stating  a  case  for  their 
joint  benefit  (A.-G.  v.  Berkeley,  2  J.  &  W.  291) ;  or  a  hus- 
band and  wife  who  are  only  collusively  in  contest  (Ford  v. 
De  Pontes,  5  Jur.  N.  S.  993  ;  cUiter  if  the  contest  is  genuine). 

Nor  does  any  privilege  attach  as  between  joint  claimants 
under  the  same  client — 6.^.,  between  claimants  under  a  testa- 
tor as  to  communications  between  the  latter  and  his  solicitor 
(Russell  V,  Jackson,  9  Hare  387). 

But  where  the  communications  relate  to  matters  outside 
the  joint  interest,  they  are  privileged  even  as  against  a 
person  bearing  the  expense  of  the  communication — 6.^., 
communications  between  a  plaintiff  corporation  and  its 
solicitors,  as  against  a  defendant  ratepayer  as  to  matters 
not  connected  with  the  rates  (M.  of  Bristol  v.  Cox,  26 
Ch.  D.  678) ;  or  between  a  trustee  and  his  solicitor  as  against 
the  cestui  qu>e  trust  where  the  communication  is  not  made 
for  the  former's  guidance  in  the  trust,  but  to  enable  him  to 
resist  litigation  by  the  latter  (Thomas  v.  Sec.  of  State  for 
ladia,  18  W.  R.  312) ;  or  where  it  concerns  his  character, 
not  as  trustee,  but  as  mortgagee  of  the  client  (Johnson  v. 
Tucker,  11  Jur.  382). 

Where  two  parties  employ  the  same  solicitcr,  the  rule  is 
that  communications  passing  between  either  of  them  and 
the  legal  adviser  in  his  joint  capacity,  must  be  disclosed  in 
favour  of  the  other — e.g,,  a  proposition  made  by  one  to  be 
communicated  to  the  other  (Baugh  v,  Cradocke,  i  M.  &  R. 
182;  Perry  v.  Smith,  9  M.  <&  W.  681);  or  instructions 
given  to  the  solicitor  in  presence  of  the  other  (Shore  v. 
Bedford,  5  M.  &  G.  271  ;  Ross  v.  Gibbs,  L.  R.  8  Eq.  524); 
though  it  is  otherwise  as  to  communications  made  to  the 
solicitor  in  his  exclusive  capacity  [Perry  v.  Smith,  supra  ;  Tay, 
s.  926;  Bray,  442,  443,  427.  The  title  of  either  client  is 
generally  deemed  to  fall  under  the  latter  head — e.g,^  where  a 
borrower  applies  for  a  loan  to  the  solicitor  of  the  lender,  and 
furnishes  him  with  an  abstract  of  title,  the  solicitor  will 
not  be  allowed  to  prove  the  abstract  as  against  the  borrower 
(Doe  V.  WatkinJB,  3  Bing.  N.  C.  421 ;  Doe  v,  Seaton,  2  A.  & 
E.171)]. 

In  cases  either  of  joint  interest  or  joint  retainer,  it  is 
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sufficient,  as  agaiDst  third  persons,  if  one  only  of  the  interested 
parties  claims  the  privilege;  though  all  must  concur  in 
waiving  it  (Bray,  427). 

(e)  Dtiration  of  Privilege  and  Waiver.— A  oommunication 
or  document ''  once  privileged  is  always  privileged  "  (BuUock 
V.  Corrie,  3  Q.  B.  D.  356  ;  Pearce  v.  Foster,  15  Q.  B.  D.  114; 
though  Bo  wen,  L.J.,  douhts  the  universal  truth  of  the 
maxim).  Thus,  it  is  not  lost  in  future  litigation ;  on  change 
of  solicitors ;  by  the  solicitor  becoming  either  personally 
interested  (Chant  v.  Brown,  7  Hare  79),  or  disqualified 
(Cholmondeley  v,  Clinton,  19  Ves.  268)  ;  or  by  the  death  of 
the  client. 

It  may,  however,  as  we  have  seen,  be  waived  by  the  client 
(though  not  by  the  solicitor),  either  expressly  or  impliedly — 
e.g,,  by  the  client  examining  the  solicitor  as  to  the  privileged 
matter ;  though,  if  only  examined  as  to  part,  he  cannot  be 
cross-examined  as  to  other  parts  (Yaillant  v,  Dodemead, 
2  Atk.  524;  Bate  v.  Kinsey,  i  C.  M.  &  R.  38;  McDonneU 
V.  Conry,  Ir.  Cir.  Rep.  807 ;  R.  v.  Leverson,  11  Cox  152  ; 
and  see  Pye  v.  Butterfield,  5  B.  &  S.,per  Crampton,  J.,  p.839). 
Where  a  corporation  elected  to  answer  interrogatories 
through  its  town  clerk,  who  was  also  its  solicitor,  it  was 
held  it  had  impliedly  waived  its  privilege  (M.  of  Swansea  v. 
Quirk,  5  C.  P.  D.  106);  though  it  was  otherwise  where  it 
had  no  option,  but  was  bound  to  comply  with  an  order 
to  answer  through  the  town  clerk  (Corp.  of  Salford  v. 
Lever,  42  Q.  B.  D.  695). 

Where  the  client  has  parted  with  the  property  to  which 
the  communication  relates,  his  successor  in  title  may  waive 
the  privilege  (Bray,  385-387 ;  though  this  has  been  held 
not  to  apply  to  a  client's  trustee  in  bankruptcy :  Bowman  v. 
Korton,  5  C.  &  P.  177  ;  but  see  Bray,  388).  And  upon  his 
death  the  same  right  passes  to  his  personal  representative 
(Doe  V.  Hertford,  19  L.  J.  Q.  B.  526  ;  Bray,  385-387). 

(/)  Privilege  confined  to  Legal  Advisers. — Professional 
privilege  is  strictly  confined  to  the  case  of  legal  advisers ;  and 
does  not  extend  to  that  of  doctors,  priests,  confidential  friends 
(Wheeler  v,  Le  Marchant,  17  Ch.  D.  681),  clerks,  stewards^ 
or  pwrsuivarUs  of  the  Heralds^  College  employed  to  oppose 
enrolment  of  a  pedigree  (Slade  v.  Tucker,  14  Ch.  D.  824). 

A  qualified  protection,  however,  is  accorded  to  bankers, 
who  are  not  compellable,  in  proceedings  to  which  they  are 
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not  parties,  either  to  produce  or  to  give  secondary  evidence 
of  their  hooks,  unless  hy  order  of  a  judge  for  special  cause 
•  {post,  p.  249) ;  and  to  trctde  secreU,  the  court  having  a 
^discretion  to  refuse  to  compel  answers,  or  inspection  of 
documents,  disclosing  a  secret  process  of  manufacture  (Mis- 
tovski  V,  Mandleberg,  6  Times  L.  R.  207 ;  and  see  Benardt;. 
Levenstein,  10  L.  T.  N.  S.  94;  and  Badische  v.  Levenstein, 
24  Ch.  D.  156,  169,  in  which  Pearson,  J.,  heard  evidence  of 
this  kind  in  camera), 

(2)  TITLE-DEEDS.  LIEN. — ^A  witness,  if  a  stranger,  can- 
not be  compelled  to  produce  the  title-deeds  of  his  property, 
or  documents  in  the  nature  of  title-deeds,  on  account  of  the 
mischief  which,  in  the  present  complicated  state  of  the  law 
of  real  property,  might  result  if  titles  to  estates  were 
subject  to  compulsory  disclosure  (Doe  v.  Date,  3  Q.  B.  609 ; 
Pickering  v.  Noyes,  i  B.  &  0.  263 ;  Egi'emont  v.  Egremont, 
14  Oh.  D.  158.  Mr.  Best  states  the  reason  to  be  the  mischief 
which  might  ensue  from  an  erroneous  decision  of  the  judge 
as  to  the  nature  of  the  documents:  s.  128).  Kor  can  a 
witness,  if  a  party,  be  compelled  to  produce  documents 
which  he  swears  relate  solely  to  his  own  title  or  case,  and 
do  not  tend  to  prove  or  support  the  case  of  his  adversary 
(Morris  V,  Edwards,  15  App.  Cas.  309;  the  privilege  in  the 
case  of  a  party  is  not  confined  to  title-deeds  :  Bewicke  v. 
Graham,  7  Q.  B.  D.  400 ;  Morris  v,  Edwards,  23  Q.  B.  D. 
287 ;  Lyell  v. Kennedy,  8  App.  Cas.  2 iy,per  Lord  Bramwell). 
Moreover,  where  a  principal  would  be  entitled  to  refuse 
production  of  a  dociunent,  it  cannot  be  compelled  from  his 
solicitor,  trustee,  or  mortgagee  (Bursill  v.  Tanner,  16  Q.  B.  D. 
i;  Steph.  art.  119;  Tay.  ss.  458,  918);  except  for  the 
purpose  of  identification,  which  must  not  extend  to  a 
perusal  of  its  contents  (Volant  v.  Soyer,  13  C.  B.  231). 

The  rule  does  not  apply  where  the  title  of  the  witness 
would  not  be  affected  by  the  production — e,g,,  an  abstract  of 
title  supplied  by  him  in  connection  with  a  purchase  which 
subsequently,  fell  through  (Doe  v.  Langdon,  12  Q.  B.  711  ; 
Lee  V,  Merest,  39  L.  J.  Ex.  53).  And  the  oath  of  the 
witness  is  conclusive  as  to  the  nature  of  the  document 
(Morris  v.  Edwards,  supra;  Ros.  N.  P.  156). 

A  witness  cannot  withhold  production  of  a  document  on 
the  ground  that  he  ha^s  a  lien  upon  it ;  except  perhaps 
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where  the  lien  arises  against  the  party  requiring  the  pro- 
duction (in  favour  of  this  exception,  Kemp  v.  King,  2  M.  4 
K.  437,  recognised  in  Hope  v.  liddell,  24  L.  J.  Ch.  693  ;  Re 
Cameron's,  &c.,  Co.,  25  Beav.  4,  per  Romilly,  M.R. ;  Tay. 
s.  458  ;  Bray,  203-206 ;  contra,  Fowler  v.  Fowler,  29  W.  R. 
80  ;  Hunter  v.  Leathley,  10  C.  B.  858 ;  Steph.  art.  1 19,  n.) ; 
and  not  even  then  in  bankruptcy,  administration,  or  wind- 
ing-up proceedings  [Tay.  ss.  458,  918,  919,  1464;  Bos.  N. 
P.  154-156;  Steph.  arts.  118,  119]. 

(3)  MATEQiONIAL  COMMUNICATIONS.— <<  No  hus- 
band is  compellable  to  disclose  any  communication  made  to 
him  by  his  wife  during  the  marriage,  and  no  wife  is  com- 
pellable to  disclose  any  communication  made  to  her  by 
her  husbancf  during  the  marriage"  (16  &  17  Vict.  c.  83, 

s-  3)- 

Principle. — The  protection  has  been  considered  requisite 

in  order  to  ensure    that    unlimited    confidence    between 

husband    and    wife   upon    which    the    happiness    of    the 

married   state  and    the  peace  of    families  depend   (Tay. 

s.  909). 

Scope  of  the  Eule. — The  rule  applies  equally  to  parties 
and  strangers ;  and  it  probably,  in  analogy  to  the  old 
common  law  rule,  extends  to  all  communications  made 
during,  or  knowledge  obtained  by  means  of,  the  relationship, 
whether  confidential  or  not;  and  continues  after  the 
marriage  has  been  dissolved  by  death  or  divorce  (Tay.  ss. 
909,  910;  Bos.  N.  P.  168). 

No  protection,  however,  exists  with  regard  to  communi- 
cations made  between  the  parties  before  marriage,  or  to  facts 
coming  to  their  knowledge  during  marriage,  but  from 
eactrcmeotbs  sources ;  and  the  protected  evidence  will,  if 
voluntarily  given,  be  admissible. 

[Best,  s.  586  ;  Tay,  ss.  909,  910;  Bos.  N.  P.  168.] 

(4)  CRIMINATma  QUESTIONS.— No  witness  (whether 
party  or  stranger)  is,  except  in  the  cases  hereafter  men- 
tioned, compellable  to  answer  any  question  or  to  produce 
any  document,  the  tendency  of  which  is  to  expose  the 
witness,  or  the  wife  or  husband  of  the  witness,  to  any 
criminal  cka/rge,  penalty,,  or  forfeiture. 

Principle. — The    privilege    is    based  on    the  policy  of 
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encouraging  persons  to  come  forward  with  evidence  in 
■courts  of  justice,  by  protecting  them,  as  far  as  possible, 
from  injury,  or  needless  annoyance,  in  consequence  of  so 
doing  (Best,  s.  126).  A  sensible  compromise  has,  however, 
been  adopted  in  several  modern  statutes  by  compelling  the 
disclosure,  but  indemnifying  the  witness  from  its  results 
{see  infra), 

[Tay.  ss.  1453-1468 ;  Best,  ss.  126-129  ;  Ros.N.  P.  166- 
1 68 ;  Powell,  1 16-123  ;  Steph.  art.  120 ;  Bray  on  Discovery, 

311-349  ;  Whart.  ss.  533-54o]- 

(a)  Scope  of  the  Eule. — The  witness  is  protected  from 
answering  as  to  crimes,  penalties,  and  forfeitures  cognizable 
not  only  by  English  but  foreign  law,  provided  the  foreign 
law  be  clearly  proved  or  admitted,  for  if  there  is  no  evidence 
on  the  subject,  an  answer  may  be  compelled  (U.S.  t?. 
McEae,  L.  B.  3  Ch.  App.  79 ;  King  of  Two  Sicilies  v.Willcox, 
I  Sim.  N.  S.  301).  And  the  rule  applies  tx)  questions  not 
only  as  to  direct  criminal  acts,  but  as  to  perfectly  innocent 
matters  forming  links  in  the  chain  of  proof  (see  ivfra). 

No  privilege  exists,  however,  as  to  answers  tending 
merely  to  establish  a  debt,  or  to  subject  to  civil  actions  not 
in  respect  of  a  penalty  or  forfeiture  (46  Geo.  III.  c.  37) — 
e.g.,  those  involving  liquidated  damages  as  distinguished 
from  penalty  (Adams  v.  Batley,  18  Q.  B.  D.  625) ;  or  a 
determination  of  estate  by  conditional  limitation  as  dis- 
tinguished from  forfeiture  (Bray,  334-336) ;  or  as  to  the 
contents  of  public  documents  (Bradshaw  v.  Murphy,  7  C. 
&  P.  612). 

(5)  Oath  of  the  Witness  not  conclusive. — The  mere 
declaration  on  oath  that  the  answer  would  or  might  tend 
to  criminate  the  witness,  is  not  necessarily  sufficient ;  for 
the  Court  is  entitled  to  see,  from  the  circumstances  of  the 
case  and  the  nature  of  the  evidence  the  witness  is  called  to 
give,  that  there  is  reasonable  ground  to  apprehend  danger 
from  his  being  compelled  to  answer  ;  although,  if  such 
danger  is  once  made  apparent,  great  latitude  should  be 
allowed  to  the  witness  in  judging  for  himself  of  the  effect 
of  any  particular  question  (B.  v.  Boyes,  i  B.  k  S.  311  ; 
followed  and  approved  in  Re  Beynolds,  20  Ch.  D.  294  ; 
Lamb  v.  Munster,  10  Q.  B.  D.  no;  and  Re  Genese,  3 
Morrell's  Bky.  Rep.  (C.  A.)  223). 

Where  the  question  calls  for  direct  admission  of  a  corpus 
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delicti,  or  an  act  reasonably  construable  as  such,  the  oath  of 
the  witness  that  the  answer  would  or  might  tend  to  crimi- 
nate him,  will  generally  be  accepted  without  more — e.g.,  in 
an  action  for  publishing  an  indictable  libel  where  the  defend* 
ant  is  asked  whether  he  published  the  libel  (Lamb  v,  Mun- 
ster,  supra;  though  aliter  if  the  libel  ia  not  indictable: 
McLoughlin  v.  Dwyer,  Ir.  R.  9  C.  L.  170);  so,  as  to 
whether  the  defendant  had  not  raised  a  weir  to  the  height 
of  eighteen  inches  across  a  salmon  river,  as  such  an 
act  might  not  unreasonably  be  construed  to  amount 
to  a  criminal  obstruction  under  5  <fe  6  Yict.  c.  106,  s.  6^ 
(Bradley  v,  Clayton,  26  L.  R.  Ir.  405);  and  similarly 
a  defendant  in  ejectment  may  decline  to  answer  as  to 
sab-letting  without  licence,  or  non-insurance  against  fire 
(Bray,  337).  But  even  here,  if  there  is  no  reasonable  pro- 
bability of  proceedings  being  taken,  an  answer  will  be 
compelled — e.g,,  where  the  witness  was  technically  liable 
to  an  impeachment  by  the  House  of  Commons,  although 
he  had  already  been  pardoned  at  law  (R.  v.  Boyes, 
supra). 

Where  the  question  relates  to  a  perfectly  innocent  act, 
involving  danger  only  as  a  link  in  the  chain  of  proof, 
the  witness  must,  before  the  privilege  will  be  allowed, 
satisfy  the  Court,  by  facts  outside  the  question,  that  the 
answer  would  or  might  tend  to  criminate  him  {Be  Grenese, 
supra). 

(c)  Claim  must  be  bona  fide. — ^The  Court  must  also  be 
satisfied  that  the  claim  is  made  genuinely  for  the  protection 
of  the  witness,  and  not  for  ulterior  purposes  (Ee  Reynolds, 
supra,  where  a  witness  declined  to  answer  whether  he  had, 
as  trustee,  executed  a  post-nuptial  settlement  made  by 
a  bankrupt,  on  the  ground  that  he  might  be  charged  with 
conspiracy  to  defeat  the  latter's  creditors,  and  the  Court 
disallowed  the  daim,  considering  it  a  mere  device  to  stifie 
inquiry). 

{d)  The  privilege  ceases  with  the  liability. — If  the  time 
for  proceeding  has  expired  (Roberts  v.  Allatt,  M.  &  M. 
192 ;  A.-G.  V.  Cunard,  4  Times  L.  R.  177)  ;  or  the  penalty 
or  forfeiture  has  been  waived;  or  the  offence  has  been 
pardoned  (R.  v.  Boyes,  supra) ;  or  the  witness  has  already 
been  convicted  or  acquitted  {Ee  Genese,  supra)  ;  the  privi- 
lege will  cease. 
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EXCEPTIONS— (a)  By  Statute.— Under  the  Bankruptcy 
Aetf  1883,  debtors  cannot  refuse  to  answer  questions  touch- 
ing their  conduct,  dealings,  or  property  on  the  ground  of 
crimination ;  and  their  answers  are  evidence  against  them  in 
subsequent  criminal  proceedings  (s.  17,  sub-ss.  i  and  8;  Re 
A  Solicitor,  25  Q.  B.  D.  17 ;  so,  under  former  Bankruptcy 
Acts :  Re  Frith,  6  Ch.  D.  230;  B.  v.  Hillam,  12  Cox  174). 
But  this  does  not  apply  to  other  witnesses  in  a  bankruptcy 
{Re  Genese,  3  Morrell  223 ;  Re  Frith,  supra). 

By  s.  29  of  the  Larceny  Act,  1861,  a  witness  cannot 
refuse  to  answer  questions  put  to  him  in  any  civil  or  bank- 
ruptcy proceeding  on  the  ground  that  they  might  expase 
him  to  a  charge  of  stealing,  destroying,  or  concealing  title- 
deeds  or  wills,  under  ss.  28,  29  ;  and,  by  s.  85,  he  cannot 
refuse  to  answer  on  the  ground  of  exposure  to  a  charge  of 
embezzlement,  as  a  banker,  merchant,  broker,  attorney, 
agent,  or  factor,  under  ss.  75-84 ;  provided  that  no  person 
shall  be  liable  to  be  convicted  of  any  of  the  felonies  mentioned 
in  the  former  sections,  or  any  of  the  misdemeanours  men- 
tioned in  the  latter  sections,  by  any  evidence  whatever  in 
respect  of  any  act  done  by  him,  if  he  shall,  at  any  time 
previously  to  being  so  charged,  have  first  disclosed  such  act 
on  oath  in  consequence  of  any  compulsory  process  in  any 
civil  or  bankruptcy  proceeding.  (See  ss.  29  and  85.  The  word 
"  disclosed  "  in  these  sections  refers  exclusively  to  that  which 
was  not  before  known  :  B.  v.  Skeen,  8  Cox  143 ;  and  mere 
hearsay  or  rumour  that  the  alleged  ofience  had  been  codi- 
mitted  is  not  admissible  to  prove  that  it  was  before  known  : 
B.  V.  Gunnell,  16  Cox  154.)  The  Bankruptcy  Act,  1890, 
8.  27,  sub-s.  I,  repeals  so  much  of  s.  85  of  the  Larceny  Act, 
1 86 1,  as  relieves  a  witness,  compukorily  examined  in  bank- 
ruptcy,  from  liability  to  conviction  for  the  misdemeanours 
mentioned  in  ss.  75-84;  and  substitutes  the  following 
narrower  protection, — *'  A  statement  or  admission  made  by 
any  person  in  any  compulsory  examination  or  deposition 
before  any  Court  on  the  hearing  of  any  matter  in  bank- 
ruptcy shall  not  be  admissible  as  evidence  against  that 
person  in  respect  of  any  of  the  misdemeanours  referred  to  in 
the  said  sections."  [Bankruptcy  Act,  1890,  s.  27,  sub- 
s.  2.] 

Under  the  Gamfdng  Acts,  8  &  9  Vict.  c.  109,  s.  9  ;  17  <fe  18 
Vict.  c.  38,  ss.  5  and  6  ;  the  Merchandise  Marks  Act,  1862, 
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s.  1 1 ;  the  Corrupt  and  Illegal  Practicea  ProBecution  Aei^  18S3, 
8.  59 ;  the  Explosives  Act,  1S83,  b.  6,  and  several  other 
statutes,  witnesses  may  also  be  compelled  to  answer 
criminating  questions,  subject  to  various  degrees  of 
statutory  protection  from  the  consequences  of  their  ad- 
missions. 

(b)  By  Contract  and  Oonduct. — Witnesses  have  also  in  a 
few  cases  been  held  disentitled  to  the  privilege  of  refusing 
to  answer  in  respect  of  penalties  or  forfeiture,  but  not  of 
crime,  by  their  own  contract  or  conduct  (Bray,  336-340). 

(5)  ADMISSIONS  OF  ADULTERY  IN  DIVOEOE 
GASES. — In  proceedings  instituted  in  consequence  of 
adultery,  the  parties  and  their  husbands  and  wives  are 
competent  witnesses,  provided  that  no  witness  in  any  pro- 
ceedings, whether  a  party  to  the  suit  or  not,  shall  be  liable 
to  be  asked  or  bound  to  answer  any  question  tending 
to  show  that  he,  or  she,  has  been  guilty  of  adultery,  unless 
such  witness  has  already  given  evidence  in  the  same  pro- 
ceeding in  disproof  of  his  or  her  alleged  adultery  (32  <fe  33 
Vict.  c.  68,  s.  3). 

Scope  of  the  Rule. — It  has  been  held  that  the  above 
section  refers  to  proceedings  instituted  in  consequence  of 
adultery  in  the  Divorce  Court,  and  not  to  bastardy  cases 
(Guardians  of  Nottingham  v.  Tomkinson,  4  C.  P.  D.  343  ; 
Be  Walker,  53  L.  T.  660 ;  Bumaby  v,  Baillie,  42  Ch.  D. 
282) ;  also,  that  the  proviso  is  to  be  confined  to  any  stich 
proceeding,  and  does  not  extend  to  a  nullity  suit  (M.  v.  D. 
10  P.  D.  ITS, per  Hannen,  J.,  adopting  Steph.  art.  109,  w.). 
In  Redfem  v,  Redfern,  1891,  P.  139,  however,  the  C.  A. 
considered,  though  the  point  was  not  necessary  to  the 
decision,  and  the  above  case  was  not  cited,  that  no  witness 
in  any  proceeding,  could  be  asked  as  to  his  or  her  adultery, 
on  account  of  the  risk  of  ecclesiastical  censure  [sed  qu\  In 
R.  V.  Boyes,  i  B.  &  S.  311,  mere  liability  to  obsolete  pro- 
ceedings, was  held  insufficient;  and  in  R.  v,  Orton,  cited 
Steph.  art.  1^9,  a  witness  was  compelled  to  answer  as  to 
his  adultery.  The  view  that  the  protection  is  confined  to 
divorce  proceedings  was  also  adopted  in  s.  3  of  the  Evidence 
Bill,  1 89 1. 

The  rule  protects  from  liability  to  be  asked  or  compulsion 
to  answer  questions  in  the  witness-box,  whether  in  chief  or 
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on  crofis-examination;  and  whether  put  directly  to  prove  the 
issue  or  coUaterallj  to  impeach  credit  (Kebblethwaite  v. 
Hebblethwaite,  L.  R.  2  P.  2b  D.  29 ;  Babba^e  v.  Babbage, 
id,  222) ;  as  well  as  from  discovery  by  affidavit  or  interro- 
gatories (Bedfem  v,  Bedfem,  supra;  and  see  Smith  v.  Smith, 
Times,  Oct.  28,  1890,  where  Butt,  J.,  rejected  an  admission 
of  adultery  which  had  already  been  made  without  objection 
in  answer  to  interrogatories  by  a  respondent  who  did  not 
appear).  So,  an  admission  as  to  one  act  will  not  let  in  ques- 
tions as  to  others  (Bell  v.  Bell,  L.  T.  vol.  Ixxxvi.  448). 

Where  the  witness  has  denied  the  alleged  adultery  the 
questions  are  admissible ;  so  where  he  had  denied  some  of 
the  acts  alleged  in  the  petition,  but  had  not  been  asked  as 
to  others, — ^it  was  held  he  might  be  cross-examined  as  to  all 
that  were  included  in  the  pleadings  (Brown  v.  Brown,  L.  R. 
3  P  <fe  D.  198). 

And,  if  the  witness  be  willing  to  give  evidence  the  testi- 
mony will  be  received  (Hebblethwaite,  v,  Hebblethwaite, 
supra;  Longi?.  Long,  12  P.  D.  218). 


(    "7    ) 


CHAPTER   XVIII. 
HEARSAY. 

Oral  or  written  statements  made  by  persons  not 
called  as  witnesses  are  not  receivable  to  prove  the  truth 
of  the  matters  stated,  except  in  the  cases  hereinafter 
mentioned. 

Original  Evidence  and  Hearsay  dlBtingwiwhed. — State- 
ments by  non-witnesses  may  be  either  original  evidence- 
i.e.j  where  the  making  of  the  statement,  and  notitsaocm'acy, 
is  the  material  point ;  or  hearsay  (derivative  or  second-hand) 
evidence — i.e.^  where  the  statement  is  offered  as  proof  of  its 
own  tnith ;  the  test  of  whether  a  statement  belongs  to 
one  class  or  the  other  being  the  purpose  for  which  it  is 
tendered. 

Under  the  former  head  may  be  classed  the  various 
declarations  hitherto  treated  of — ^viz.,  (i)  statements  which 
are  part  of  the  res  gestcBj  whether  actually  constituting  a  fact 
in  issue,  as  a  libel  or  contract ;  or  aaccm/panying  amd  eaEplain- 
ing  one,  as  the  cry  of  the  mob  during  a  riot,  or  expressions 
of  mental  or  bodily  feeling ;  (2)  statements  amounting  to 
acts  of  ownership,  as  leases,  licences,  and  grants ;  and  (3) 
statements  which  corroborate  or  contradict  the  testimony 
of  witnesses.  To  these  may  be  added  conversations  ad- 
mitted to  enable  a  witness  to  fix  a  date  (K.  v.  Richardson, 
I  Cox  361 ;  in  the  Tichbome  case  depositions  in  a  former 
trial  were  not  allowed  to  be  read  for  this  purpose :  vol.  i. 
193) ;  and  inquiries  and  answers  tendered  to  the  judge  to 
show  reasonable  search  for  a  lost  document  or  an  absent 
person  (R.  v.  Braintree,  i  E.  &  E.  51  ;  Wyatt  v.  Bateman, 
7  C.  &  P.  586).  In  some  cases  what  is  called  a  verbal 
fact  may  be  admissible  as  original  evidence,  although  the 
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pariicularsof  it  may  be  excluded  as  hearsay — e.g.,  the  fact  that 
a  person  made  a  communication  to  another,  in  consequence 
of  which  an  act  was  done  (R.  v.  Williams,  4  Cox  92  ;  R.  v. 
Wainwright,  13  Cox  171),  or  consulted  him  on  a  given 
subject  (Shilling  v.  Accidental  Death  Co.,  4  Jur.  N.  S.  244), 
or  complained  of  an  injury  {ante,  p.  51) ;  or  had  a  dispute 
prior  to  the  publication  of  a  libel  (Steph.  art.  9,  illus.  a). 

The  term  "  hearsay,"  though  usually  confined  to  state- 
ments by  non-witnesses  used  to  prove  the  truth  of  the 
faxrts  declared,  is  by  some  writers  applied"  indiscriminately 
to  aU  statements  by  unexamined  persons  for  whatever 
purpose  tendered — ^a  definition  which,  it  has  been  remarked, 
can  only  save  the  maxim  '^  Hearsay  is  no  evidence  "  from  the 
charge  of  falsehood  by  exceptions  which  make  nonsense  of  it 
(Steph.  Dig.  note  viii.).  It  is  also  sometimes  said  that 
*^  acts  may  be  as  completely  hearsay  as  statements,"  the  illus- 
tration given  being  that  if  A.  by  his  conduct  treat  B.  as 
sane,  it  is  equivalent  to  A.'s  msJdng  an  oral  assertion  to 
that  effect.  But  A.'s  assertion  is  here  really  excluded,  not 
because  it  is  hearsay  (for  it  would  be  equally  inadmissible, 
except  from  an  expert,  if  delivered  on  oath),  but  because  it 
is  opinion  evidence  upon  a  subject  on  which  such  evidence 
is  not  receivable.  That  assertion  by  conduct  is  not  con- 
vertible, as  regards  admissibility,  with  assertian  by  state- 
ment, is  shown. in  that  class  of  cases  in  which  acting  in  a 
capacity  or  relationship  is  admissible  in  a  party's  own  favour, 
while  his  mere  declanition  that  he  was  entitled  to  so  act 
would  not  be  (mUe,  pp.  49-51).  It  seems  safer,  therefore, 
to  confine  the  term  '*  hearsay  "  to  statements,  merely,  leaving 
the  question  of  the  admissibility  of  acts  to  be  considered 
under  the  head  of  relevancy. 

Principle  of  Exclusion.. — ^The  grounds  commonly  assigned 
for  the  rejection  of  hearsay  evidence  are — (i)  the  iri*espon- 
sibility  of  the  original  declarant ;  (2)  the  depreciation  of 
truth  in  the  process  of  repetition ;  (3)  the  opportunities 
for  fraud  its  admission  would  open ;  to  which  may  be 
added  the  tendency  of  such  evidence  to  protract  legal 
inquiries,  and  to  encourage  the  substitution  of  weaker  for 
stronger  proofs. 

Mr.  Justice  Stephen  considers  hearsay  evidence  as  ex- 
cluded on  grounds  of  irrelevancy,  a  view  which  involves 
the  adoption  of  a  twofold  standard  of  relevancy — relevancy 
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to  the  issue  (art.  2),  and  relevaocy  to  the  truth  of  the 
matter  stated  (art.  14).  It  has  heen  objected  that  this 
view  ignores  the  circuinstanoe  that  though  a  statement  is  a 
fact,  it  is  one  of  a  peculiar  nature,  being  itself  the  state- 
ment of  a  fact,  and  that  the  relevancy  of  such  fact  is 
governed  by  the  same  rules,  whether  it  be  stated  on  oath 
or  not.  Such  statement,  then,  being  one  which ^  if  made 
by  a  witness,  would  be  perfectly  relevant,  is  when  not  so 
made  excluded,  because  it  is  wanting  in  the  sanction  and 
the  tests  which  kpply  to  sworn  testimony,  and  admitted 
only  when,  in  respect  of  the  persons  malang  it,  or  of  the 
circumstances  under  which  it  was  made,  there  is  some 
security  for  its  accuracy,  which  countervails  the  absence  of 
those  safeguards.  The  doubt  and  suspicion  attending  it 
are  a  doubt  and  suspicion  attaching  to  its  cuxura/cy^  and  are 
wholly  distinct  from  the  reasons  which  exclude  facts  as 
not  tending  to  prove  the  matters  in  issue,  and  are  based 
upon  inferewce.  The  rule  of  exclusion,  then,  being  a 
different  rule,  founded  on  different  reasons,  and  subject  to 
exceptions  which  are  related  to  the  reason  of  that  rule  and 
not  to  the  reason  of  the  rules  as  to  relevancy,  it  is  only  by 
an  arbitrary  use  of  the  word  "  relevant "  that  the  two 
classes  of  evidence  can  be  included  in  the  same  category 
(An  English  Evidence  Code,  Sol.  Jour.  Sept.  30,  1876).  It 
would  also  seem  to  follow  that,  if  statements  by  non-wit- 
nesses are  excluded  as  irrelevant,  statements  by  witnesses 
should  be  admitted  as  relevant  facts;  whereas  they  are 
treated  by  the  author  of  the  Digest  not  under  the  head  of 
relevancy,  but  of  proof  (art.  61). 

Scope  of  the  Rule. — The  rule  against  hearsay  excludes, 
in  general,  all  statements,  oral  or  written,  the  probative 
force  of  which  depends  either  whcUy  or  in  part  on  the 
credit  of  an  unexamined  person,  notwithstanding  that  such 
statements  may  possess  an  independent  evidentiary  value 
derived  from  the  circumstances  under  which  they  were  made 
(Prof.  Thayer,  Ir.  Law  Times,  Feb.  19,  1881 ;  Chamber- 
layne's  Best,  note  to  p.  492);  and  notwithstanding  that  no 
better  evidence  of  the  facts  stated  is  to  be  obtained. 

[Tay.  ss.  567-606  ;  Best,  ss.  492-495;  Powell,  151- 163; 
Steph.  art.  14,  and  note  viii. ;  Whart.  ss.  170-176.] 
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EXAMPLES. 

In  an  action  between  A.  and  B.  to  prove  that  C,  a  debtor,  was 
abroad  at  a  certain  time,  a  statement  that  he  was  so,  made  by  C/s 
servant  in  answer  to  inquiries  at  his  house,  is  inadmissible 
(Robinson  v.  Markis,  2  M.  &  R  375  ;  aliter  as  original  evidence  of 
an  unsuccessful  search  for  G. :  Wjatt  v.  Bateman,  7  0.  &  P.  586). 

To  prove  that  A.  ordered  certain  goods  from  the  plaintiff,  evidence 
that  a  man  came  with  a  cart  having  A.'s  name  painted  on  it,  and 
took  the  goods  away,  saying  A.  had  ordered  them,  is  inadmissible 
(Everest  v.  Wood,  i  G.  &  P.  75  ;  aliter  if  the  man  was  proved  to  be 
A.'s  agent). 

In  an  action  for  rent  by  A.  against  B.,  to  which  the  defence  is 
that  B.  had  paid  the  rent  to  C.  as  his  landlord,  A.,  in  order  to 
prove  that  C.  received  the  rent  merely  as  his  agent,  tenders  0/s 
accounts  rendered  to  him  acknowledging  the  receipt  of  the  rent 
as  such  agent ;  the  accounts  are  inadmissible  (Spargo  v.  Brown, 
9  B.  &  0.  935 ;  C.'s  written  receipt  of  the  rent  would  also  be  in- 
admissible as  evidence  of  its  payment  for  B.  against  A.,  unless  G. 
were  first  proved  to  be  A.*s  agent). 

In  an  action  against  A.  for  goods  sold,  to  which  A.  pleads  infancy, 
an  affidavit  by  A.'s  father  (deceased)  stating  the  date  of  A/s  birth, 
and  made  in  a  former  action  to  which  the  plaintiff  was  not  a  party, 
is  inadmissible  to  prove  A.'s  age  (Haines  v.  Guthrie,  13  Q.  B.  P.  818. 
Such  an  affidavit  would  have  been  admissible  had  the  question  been 
one  of  pedigree). 

A.,  a  post-omce  official,  is  charged  with  secreting  a  letter  con- 
taining a  bill  of  exchange.  The  letter  states  that  the  bill  is 
enclosed.  The  contents  of  the  letter,  though  they  may  be  read 
against  A.  as  having  been  found  in  his  possession,  are  not  admissible 
to  prove  that  the  bill  was  enclosed  (B.  v.  Flumer,  B.  &  B.  264). 

The  question  being  whether  a  certain  deed  was  forged ; — a  state 
ment  made  by  an  attesting  witness  (deceased)  that  it  was  forged,-  is 
inadmissible  (Stobart  v.  Dryden,  i  M.  &  W.  615). 

The  question  being  whether  A.  murdered  B. ;— a  death-bed  con- 
fession made  by  C.  that  he,  and  not  A.,  had  committed  the  murder, 
is  inadmissible  (Gray's  Case,  Ir.  Gir.  Rep.  76). 
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CHAPTER  XIX. 
EXCEPTIONS  TO  THE  HEARSAY  RULE.     ADMISSIONS. 

The  rule  excluding  hearsay  ia  subject  to  several 
important  exceptions,  which  have  been  established  not 
logically,  and  as  a  result  of  the  development  of  any 
particular  principle,  but  simply  as  a  matter  of  history 
and  precedent. 

These  exceptions  may  be  reduced  to  three  classes  : — 
(A)  Admissions ;  statements  made  in  the  presence  of  a 
party ;  and  confessions ;  (B)  Statements  made  by  persons 
since  deceased ;  and  (C)  Statements  contained  in  public 
documents. 

To  which  it  may  be  added  that  in  affidavits  used  in  inter- 
locutory proceedings,  deponents  are  allowed  to  speak  not 
only  to  facts  within  their  own  knowledge,  but  to  their  in- 
formation and  belief  (O.  38,  r.  3). 

Hearsay,  when  falHng  withm  the  above  exceptions,  is 
admissible  although  direct  evidence  of  the  facts  stated  is 
obtainable. 

ADMISSIONS. 

Statements  made  by  a  party  to  the  proceedings,  or  by 
a  person  connected  with  him  in  any  of  the  ways  men- 
tioned in  Chap.  XX.  are  admissible  against,  but  not 
in  favour  of,  such  party,  in  proof  of  the  facts  stated/"^ 

An  admission  in  the  legal  is  not  always  an  admission  in  the 
popular  sense — i.e.,  a  statement  which,  at  the  time  it  was 
made,  was  ikgainst  the  real  or  apparent  interest  of  the  party. 
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In  law,  any  declaration  by  a  party  to  the  proceedings  is,  in 
general,  evidence  for  his  adversary  of  the  truth  of  its 
contents.  Admissions  may,  of  course,  also  be  receivable 
against  a  party  as  original  evidence — e,g.,  when  amounting 
to  a  contract  or  representation  (Kos.  N.  P.  67). 

Principle. — The  ground  of  reception  is,  that  a  party's 
declaration  may  be  presumed  to  be  true  as  against  himself. 
No  presumption  of  truth,  however,  arises  with  regard  to 
the  declarations  of  a  party  or  his  agents  when  tendered  as 
evidence  in  his  own  favour ;  and  the  latter,  therefore,  though 
they  may  often  be  admissible  for  him  as  original  evidence, 
are  excluded  for  probative  purposes,  subject  to  a  partial 
exception  in  the  case  of  taking,  accounts,  the  judge  having 
power  to  direct  that  the  books  in  which  the  accounts  in 
question  have  been  kept  shall  be  taken  as  primd  facie 
evidence  of  their  truth,  the  parties  interested  being  at 
Kberty  to  take  such  objections  thereto  as  they  may  be  advised 

[Tay.  ss.  723-861;  Best,  ss.  510-531;  Ros.  N.  P.  62-79; 
PoweU,    239-294;   Steph.  arts.  15-20;  Whart.  ss.  1075- 

1135.] 
(i)  When  and  to  whom  Admissions  may  be  made.^^^ — 

When  a  party  sues,  or  is  sued,  personally,  any  admission  made 
by  him  on  a  former  occasion,  even  while  a  minor  (O'Neill 
V,  Read,  7  Ir.  L.  R.  434) ;  or  sustaining  a  representative 
character  (Beasley  v.  McGrath,  2  Sch,  &  Lef .  34 ;  Stanton  v. 
Perdval,  5  H.  L.  C.  257),  may  be  given  in  evidence  against 
him ;  but  when  sued  or  suing  as  a  representative,  he  cannot 
affect  his  principal  by  his  admission  made  before  sustaining, 
or  after  he  has  ceased  to  sustain,  that  character  (2>o«^,  Chap. 
XX.). 

It  is,  in  general,  immaterial  to  whom  the  admission  was 
made  (Best,  s.  528).  Thus,  an  admission  made  to  ^  stranger 
is  as  receivable  as  one  made  to  an  opponent,  though  it  is 
said  that  an  admission,  in  order  to  support  an  account 
stated,  must  have  been  made  to  the  creditor  or  his  agent 
(Tay.  s.  799;  Mr.  Best  considers  this  to  refer  merely  to 
weight,  and  not  to  admissibility  :  s.  528).  Even  an  admis- 
sion made  in  confidence  to  a  legal  adviser  or  a  wife  is 
receivable  if  proved  by  a  third  person  {ante,  Privilege). 
So,  private  memoranda  never  communicated  to  the  opposite 
side  or  to  third  persons  are  evidence  against  a  party  (Bruce 
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t?.  Garden,  1 7  W.  R.  990 ;  Whart.  8. 1 123) ;  as  are  admissiona 
made  to  himself  in  mere  soliloquy  (R.  t;.  Simons,  6  C.  &  P. 
540). 

(ii.)  Gircmnstaiices  of  the  Admisaioii/^^ — ^As  the  weight 
of  an  admission  depends  on  the  circiunstances  under  which 
it  was  made,  these  circumstances  may  always  be  proved  to 
impeach  or  enhance  its  credibility.  Thus,  the  admission 
(unless  amounting  to  an  estoppel)  may  be  shovni  by  the 
party  against  whom  it  is  tendered  to  be  untrue ;  or  to  have 
been  made  under  a  mistake  of  law  or  fact ;  or  to  have  been 
uttered  in  ignorance,  levity,  or  an  abnormal  condition  of 
mind.  On  the  other  hand,  the  weight  of  the  admission 
increases  with  the  knowledge  and  deUberation  of  the  speaker, 
or  the  solemnity  of  the  occasion  on  which  it  was  made  [Tay . 
ss.  854-861 ;  Best,  ss.  529,  530;  Ros.  N-  P.  64;  Whart.  ss. 
1 078-1080]. 

Admissions  withcmt  Fr^udice.  —  Offers  of  compromise 
made  expressly  or  impliedly  "  without  prejudice  "  cannot  be 
given  in  evidence  against  a  party  as  admissions ;  the  law, 
on  grounds  of  public  policy,  protecting  negotiations  bond 
^fide  entered  into  for  the  settlement  of  disputes  [Tay.  ss.  774, 
795-797  ;  Ros.  N.  P.  62,  63  ;  Powell,  288,  289 ;  Steph.  art. 
20;  Whart.  s.  1090].  And  a  letter  marked  "without  pre- 
judice "  protects  subsequent  (Paddock  v.  Forrester,  3  M.  &  G-. 
903;  Be  Harris,  44  L.  J.  Bky.  33),  and  even  previous 
(Peacock  v.  Harper,  26  W.  R.  109),  letters  in  the  same 
correspondence.  Moreover,  it  is  now  settled  that  such 
letters  cannot,  without  the  consent  of  both  parties,  be  read 
on  a  question  of  costs  to  show  willingness  to  settle ;  although 
the  mere  fact  and  date  of  such  letters  or  negotiations,  as 
distinguished  from  their  contents,  may  sometimes  be  re- 
ceived to  explain  delay  (Walker  i?.Wilsher,  23  Q.  B.  D.  335). 

Such  letters,  however,  are  only  protected  if  bond  fide 
written  with  a  view  to  a  compromise  (Grace  v,  Brynton,  21 
Sol.  Jour.  631).  Thus,  a  letter  "  without  prejudice"  which 
contains  a  threat  against  the  recipient  if  the  offer  be  not 
accepted,  is  admissible  to  prove  such  threat  {ibid. ;  Kurtz  v. 
Spence,  58  L.  T.  438).  So,  independent  facts  admitted 
during  negotiations  for  a  settlement  are  receivable  (Wal- 
dridge  v.  Kennison,  i  Esp.  143);  as  are  offers  without 
prejudice,  if  the  offer  has  been  accepted  (Be  River  Steamer 
Co.,  L.  R.  6  Ch.  822 ;  Walker  v.  Wilsher,  supra;  Be  Leite, 
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L.  T.  vol.  Ixxii.  971);  or  the  protected  condition  fulfilled 
(Holdsworth  v,  rtimsdale,  19  W.  R.  798). 

Compulsion. — Admissions  obtained  under  compulsion  are 
evidence  against  a  party  if  the  compulsion  was  legal  (e.^., 
an  answer  to  interrogatories),  but  not  if  it  was  illegal  (Tay. 
ss.  798,  799 ;  Ros.  N.  P.  6^). 

(iii.)  Whole  Statement  must  be  taken. — Hearsay  and 
Opinion.^''^ — ^When  an  admission  is  tendered  against  a  party, 
he  is  entitled  to  prove  so  much  of  the  whole  statement, 
document,  or  correspondence  containing,  or  referred  to  in, 
the  admission,  as  is  necessary  to  explain  the  admission,  and 
although  such  other  parts  may  be  favourable  to  himself ; 
but  the  jury  may  attach  different  degrees  of  credit  to  the 
different  parts.  Distinct  matters,  however,  though  relevant 
to  the  case,  cannot  be  so  introduced  (Tay.  ss.  725-736,  738  ; 
Ros.  N.  P.  79,  179,  180  ;  Steph.  note  ix.). 

An  admission  is  receivable,  although  its  weight  may  be 
slight,  which  is  founded  on  hearsay  {Re  Perton,  53  L.T.  706); 
or  consists  merely  of  the  declarant's  opinion  or  hdief  (Doe 
V,  Steel,  3  Camp.  115);  but  where  the  admission  is  an  in- 
ference from  facts  not  personally  known  to  the  declarant, 
the  Court  may  disregard  the  inference  and  look  to  the  facts 
(BuUey  v,  Bulley,  L.  R,  9  Ch.  739) ;  and  a  bare  statement 
that  a  party  "is  informed,"  without  the  addition  of  his 
belief  in  the  information,  will  not  amount  to  an  admission 
(i  DanieFs  Ch.  Pr.  6th  ed.  575  ;  Tay.  s.  737 ;  Trimblestown 
V.  Kemmis,  9  C.  <&  F.  780;  Roe  v,  Ferrars,  2  B.  &  P. 

548). 

As  to  statements  by  an  agent  containing  hearsay  or 
opinions,  see  The  Actseon,  i  Spinks  E.  &  A;  176  ;  The  Sol- 
way,  10  P.  D.  137,  citedi  posty  p.  144. 

(iv.)  scatters  provable  by  Admission. — ^Admissions  are 
receivable  to  prove  matters  of  law,  or  mixed  law  and  fact, 
though  (unless  amounting  to  estoppels)  these  are  generally 
of  little  weight,  being  necessarily  founded  on  mere  opinion. 
Thus,  a  defendant's  admission  that  his  trade  was  a  nuisance 
has  been  received  (R.  v.  Neville  i  Peake  91) ;  so  a  prisoner's 
admission  of  a  former  valid  marriage  is  some,  though  not 
suMcient,  evidence  to  support  a  conviction  for  bigamy  (R.  v. 
Savage,  13  Cox  178).  In  R.  v,  Philp,  i  Moo.  C.  C.  263, 
however,  a  prisoner's  admission  of  the  prosecutor's  title  to 
property  was  altogether  rejected. 
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Matters  of  fact,  simply,  may  always  be  proved  in  this 
manner.  Thus,  a  wife's  admission  of  adultery,  though  un- 
corroborated, has  on  more  than  one  occasion  been  held 
sufficient  evidence,  where  considered  trustworthy,  upon 
which  to  grant  a  divorce  (Robinson  v.  Robinson,  i  S.  &  T. 
362  ;  Williams  v,  Williams,  L.  R.  i  P.  &  D.  29),  though  if 
corroboration  is  available  it  must  be  produced  (White  v. 
White,  62  L.  T.  663). 

Admissions,  being  primary  evidence  against  a  party,  are 
receivable  to  prove  the  contents  0/  documents,  without  notice 
to  produce,  or  accounting  for  the  absence  of,  the  originals 
(Slatterie  v.  Pooley,  6  M.  &  W.  664 ;  Boulter  v,  Peplow,  9 
C.  B.  493),  and  although  the  oral  testimony  of  the  party 
to  the  same  effect  would  be  inadmissible  (Darby  v.  Ouseley, 
I  H.  &  N.  I ;  Tay.  s.  409 ;  though  see  Farrow  v.  Blomfield, 
I  F.  &  F.  653,  per  PoUock,  C.B.,  and  Henman  v  Lester,  12 
C.  B.  N.  S.  776). 

And  this  rule,  it  seems,  applies  to  the  contents  of  records 
as  well  as  other  documents.  (Murray  v.  Gregory,  5  Ex.  468 ; 
the  case  of  Scott  v.  Clare,  3  Camp.  236,  contra,  decided  before 
Slatterie  v.  Pooley,  *t*pra, would  prolwibly  not  now  be  followed : 
Ros.  N.  P.  64).  Such  admissions  ought,  however,  in  many 
cases  to  have  no  weight — e,g.,  where  the  party  tendering  them 
is  himself  withholding  more  satisfactory  evidence,  or  where 
the  admission  assumes  a  degree  of  knowledge  which  the  de- 
clarant is  not  likely  to  possess,  as  of  the  construction  of  a 
deed  (Ros.  N.  P.  6^).  It  seems,  also,  that  the  judge  may 
direct  the  documeut  itself  to  be  produced  (Farrow  v,  Blom- 
field, supra  ;  Boulter  v,  Peplow,  supra). 

The  execution  of  documents  to  the  validity  of  which  attes- 
tation is  not  necessary,  may  also  be  so  proved  (the  C.  L. 
Procedure  Act,  1854,  s.  26  ;  Tay.  ss.  414,  1843) ;  and  even 
in  some  cases  the  execution  of  those  to  which  attestation  is 
necessary  (Tay.  ss.  1848-1850). 

Admissions  may  even,  as  we  have  seen,  sometimes  be 
received  as  to  matters  protected  by  privilege^  provided  they 
are  proved  by  third  persons  {ante,  Privilege). 

(v.)  Form  of  the  Admission. — The  form  of  the  admission 
is,  in  general,  immaterial ;  so  far,  at  least,  as  its  admissibility 
is  concerned.  Thus,  admissions  are  receivable  which  are  con- 
tained in — Affidavits  or  a/aswers  to  interrogatories  in  the 
same   (O.  31,  r.  24)  or  former  proceedings;  recitals  arid 
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descriptians  in  deeds  (the  former  of  which  are  generally  con- 
clusive between  the  parties  in  an  action  on  the  deed,  but 
only  primd  facie  evidence  against  them  in  other  cases  (Car- 
penter V,  Buller,  8  M.  &  W.  212  ;  Tay.  ss.  96-98,  858 ;  Ros. 
N.  P.  76  ;  Powell,  249-252)  ;  receipts  (whether  on  separate 
papers,  or  indorsed  on  deeds  or  negotiable  securities); 
accounts  rendered;  bankers'  pass-hooks;  maps  and  surveys 
(bbq  post,  p.  232)  ;  cases  for  the  opinion  of  counsel  (Meath  v, 
Winchester,  3  Bing.  N,  C.  183);  sworn  (but  not  old  unsworn) 
i/nventories  and  deda/rations  by  executors,  which  operate  as  an 
admission  of  assets  (Tay.  s.  860 ;  so  also  affidavit  stamps :  id,). 
Even  an  invalid  instrument  may  operate  as  an  admission  as 
to  collateral  matters  (Whart.  s.  1 1 24 ;  but  not,  now,  an  un- 
sta/mped  one,  except  in  criminal  cases:  Stamp  Act,  1891, 
s.  14).  The  inclusion  or  omission  of  a  debt  in  a  bankrupts 
statement  is  evidence  of  the  existence  or  non-existence  of  the 
debt  as  against  himself,  though  it  may  not  be  against  his 
trustee  or  creditors  {post,  p.  146 ;  Hart  v,  Newman,  3  Camp. 
13  ;  Nicholls  v.  Downes,  i  M.  <fe  R.  13,  in  which  such  an 
omission  was  held  conclusive). 

A  judgment  is  not  an  admission  by  the  parties  of  the 
facts  decided  of  which  a  stranger  can  take  advantage ;  though 
a  solemn  confession  on  which  a  judgment  has  been  ren- 
dered may  be  {post,  Judgments),  nor  are  pleadings  filled  in 
former  proceedings,  unless  sworn  or  otherwise  clearly 
adopted  by  the  party  himself,  for  they  are  deemed  merely 
to  be  the  suggestions  of  counsel,  and  are  frequently  contra- 
dictory {post,  p.  143). 

As  to  admissions  by  conduct  or  silence,  see  ante,  p.  52 ;  and 
post,  p.  147. 


EXAMPLES. 


Admissible. 


Inadmissible. 


(a)  A.  sues  B.  for  the  price  of 
goods  sold; — an  entry  in  A.'s 
shop-books  debiting  C.  and  not 
B.  with  the  goods,  is  evidence 
against  A.  to  disprove  the  debt 
(Storr  V,  Scott,  6  C.  &  P.  241). 

(6)  A.,  when  defending  a  suit 
as  guardian  for  B.  a  minor, 
makes  an  affidavit  of  certain 
facts.  This  affidavit  is  evidence 
against  A«  of  the  facts  sworn  to, 


(a)  A.  sues  B.  for  the  price  of 
goods  sold  ; — ^an  entry  in  A.'s 
shop-books,  debiting  B.  with  the 
goods,  is  not  evidence  for  A.  to 
prove  the  debt  (Smith  v.  Ander- 
son, 7  0.  B.  21). 

(b)  A.  makes  an  admission  of 
certain  facts.  Afterwards  A.  is 
appointed  executor  of  B.  In 
an  action  brought  by  him  as 
such  executor,  his  previous  ad- 
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Admissible, 

in  a  subsequent  action  against 
him  personally  (Beasley  v.  Mag- 
rath,  2  Sch.  &  Lef.  34). 

A.  with  the  consent  of  £.,  his 
debtor,  insures  the  latter's  life 
for  a  sum  exceeding  the  amount 
of  the  debt,  and  pays  B.'s  pre- 
miums. In  a  private  memoran- 
dum, never  shpwn  to  B.,  A.  de- 
bits B.  with  the  premiums  so 
paid.  On  B.'s  death  these 
entries  are  receivable  against  A. 
as  admissions  that  B.  's  represen- 
tative, and  not  A.,  is  entitled  to 
the  surplus  of  the  policy-moneys 
(Bruce   v,  Qarden,    17   W.    R. 

990). 

(c)  A.  sues  B.  on  a  bill  of  ex- 
change, and  during  confidential 
n^otiations  for  a  settlement, 
admits  the  signature  of  the  bill 
to  be  his.  This  is  receivable 
against  B.,  though  the  rest  of 
the  negotiations  are  not  (Wal- 
ridge  v,  Kennison,  i  Ex.  143). 

{d)  A.  sues  B.  on  a  bill  of  ex- 
change, of  which  B.  had  received 
no  notice  of  dishonour.  B. 
writes,  **  without  prejudice," 
that  he  will  waive  the  omission 
to  give  notice  if  A.  will  accept 
the  debt  without  costs.  A.  ac- 
cepts the  offer,  but  B.  makes 
default  in  payment.  In  a  fresh 
action  B.'s  admission  is  receiv- 
able (Holds worth  v.  Dimsdale, 
19  W.  R  798). 

(i2)  A.,  a  solicitor,  sues  B.  on  a 
bill  of  costs.  B.  pleads  a  set-off 
for  goods  sold,  and  tenders  a 
debtor  and  creditor  account 
furnished  by  A. ,  in  which  A.  de- 
bited himself  with  the  amount 
of  the  goods,  but  credited  him- 
self with  his  costs.  The  account 
is  evidence  for  B.  of  the  debit 
items,  and  for  A.  of  the  credit 
items,  although  no  signed  bill 
thereof  had  been  delivered  (Har- 
rison V.  Turner,  10  Q.  B.  482  ; 
Randle  v.  Blackburn,  5  Taunt. 


InadmistihU. 

mission  is  net  receivable  (Legge 
V,  Edmonds,  25  L.  J.  Ch.  125). 


(c)  A.  sues  B.  on  a  bill  of  ex- 
change. B.,  in  a  letter  "  without 
prejudice,"  offers  to  pay  the 
debt  without  costs.  A.  refuses 
the  offer.  B.'s  letter  is  not  re- 
ceivable against  him  as  an  ad- 
mission of  liability  {Practice), 


{d)  A.  sues  B.  for  moneys 
collected  by  him  as  A.'s  agent. 
B.  pleads  a  set-off  for  payments 
made  on  A.'s  account.  Entries 
of  receipts  made  by  B.  in  his 
account-book  are  evidence  for 
A. ;  but  entries  of  payments  dis- 
tinct from,  and  unconnected 
with,  the  receipts,  are  not  evi- 
dence for  B.  (see  Reeve  v.  Whit- 
more,  2  D.  &  S.  446,  450 ;  aliter 
if  a  receipt  and  payment  are 
mixed  up  in  the  same  trans- 
action, so  that  the  one  is  merely 
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Admissible, 

245 ;    Thompson   Vt  Austen,    2 
D.  &  By.  361). 

The  question  being  whether 
A.  was  an  infant  at  the  time  of 
making  a  certain  contract ; — an 
admission  by  A.  that  he  was  so, 
is  receivable  against  him,  al- 
though necessarily  founded  on 
hearsay  (R.  v.  Walker,  i  Cox 
99 ;  R.  17.  Symonds,  4  Cox 
277.  So,  as  to  an  admission  of 
illegitimacy :  Be  Perton,  53  L.  T. 
706). 


Inadmissible. 

a   deduction  from  the    other  : 
id,;  see  post  J  p.  169). 
The  question  being  whether 

A.  gave  or  lent  money  to  B., 
and  an  admission  by  B.  that  he 
had  been  repeatedly  insolvent 
being  proved  against  him  ; — a 
statement  made  by  B.  on  the 
same  occasion  as  the  admission, 
that  A.  had  given  him  the 
money,  held  not  admissible  for 

B.  in  explanation  of  the  ad- 
mission being  upon  a  distinct 
matter  (Prince  v.  Samo,  7  A.  & 
E.  627). 


(      129      ) 


CHAPTER  XX. 

PERSONS  WHOSE  ADMISSIONS  MAY  BE  EVIDENCE 

AGAINST  A  PARTY. 

A  PARTY  to  the  proceedings  may  be  affected  by  the 
admissions  of  those  standing  in  the  following  relation- 
ships to  him : — 

(A)  Nominal  and  real  parties. 

(B)  Predecessors  in  title. 

(C)  Partners,  joint-contractors,  and  associates. 

(D)  Agents  and  referees. 

(E)  Miscellaneous  cases. 

Admissions  made  by  such  persons  may  (unless  amounting 
to  estoppels)  be  contradicted  or  explained  in  the  same  way  a8 
those  made  by  the  party  himself.  The  admissions  of  a  party, 
however,  are,  as  we  have  seen,  generally  receivable  against 
himself  whenever  made,  while  those  of  others  can  only  affect 
him  when  made  during  the  continuance  of,  cmd  toith  refer- 
ence to,  the  particular  cliat'octer  or  interest  entitling  them  to 
be  proved. 

(A)  NOMINAL  AND  BEAL  PARTIES.— A  nominal 
party  may  be  affected  by  the  admissions  of  a  real  party,  who, 
though  not  named  on  the  record,  has  a  mbstoMial  interest  in 
the  result  [Tay.  ss.  756,  757 ;  Ros.  N.  P.  67 ;  Steph.  art.  16]. 

The  admissions  must  have  been  made  while  the  real  party 
was  actually  interested ;  and,  further,  they  are  only  receiv- 
able so  far  as  his  own  interests,  or  the  interests  of  those 
who  claim  through  him,  are  concerned  [Tay.  s.  757]. 

Thus,  the  admissions  of  a  cestui  que  trust  are  evidence 
against  his  trustee,  so  far  as  their  interests  are  identical 
(Hanson  t?.  Parker,  i  Wils.  257  ;   Harrison  v,  Vallance, 

I 


I30  THE  LAW  OF  EVIDENCE.  [book  ii. 

I  Bing.  45 ;  Doe  v,  Wainwright,  8  A.  &  E.  691 ;  May  v. 
Taylor,  6  M.  &  G.  261);  those  of  a  shipowner  against  the 
master,  in  an  action  by  the  latter  for  freight  (Smith  v,  Lyon, 
3  Camp.  465) ;  those  of  the  persons  interested  in  a  policy, 
against  the  party  in  whose  name  the  policy  was  effected 
(Bell  V,  Ansley,  16  East  143);  those  of  the  indemnifying 
creditor  against  the  sheriff  (Dowden  v.  Fowle,  4  Camp.  38  ; 
Proctor  v.Lainson,  7  C.&  P.  629);  those  of  ratepayers  against 
either  the  churchwardens  and  overseers  in  a  settlement 
appeal  (R.  v.  Hard  wick,  11  East  579 ;  H.  v,  Whitley,  i  M. 
&  S.  636) ;  or  a  township  on  a  question  as  to  the  non- 
repair of  a  bridge  (R.  t?.  Adderbury,  5  Q.  B.  187). 

But  not  those  of  devisee  or  heir,  against  executor  or  ad- 
ministrator (Osgood  V,  Manhattan  Co.,  3  Cow.  62 ;  Dil- 
lard  V,  Dillard,  2  Strobh.  89) ;  unless  the  latter  are  the 
mere  representatives  of  the  former  (Kegan  v.  Grim,  13 
Penn.  St.  508). 

Conversely,  the  admissions  of  a  representative,  if  made 
while  sustaining  that  character  (Legge  v,  Edmonds,  25  L.  J. 
*Ch.  125;  Fen  wick  v.  Thornton,  M.  &  M.  51;  Metters  v. 
Brown,  32  L.  J.  Ex.  140),  and  touching  his  principal's 
interest  (Fox  v.  Waters,  12  A.  &  E.  43  ;  Stanton  v,  Percival, 
5  H.  L.  C.  257),  are  in  general  receivable  against  the 
piincipal ;  and  this  is  so  although  the  representative  is  a 
mere  nominal  party,  or  bare  trustee,  whose  name  is  used 
only  for  purposes  of  form  [Moriarty  v,  L.  C.  and  D.  Co., 
L.  R.  5  Q.  B.  314;  Steph.  art.  16;  Ros.  N.  P.  67;  Tay. 
8.  755  (though  see  s.  741);  Wharfc.  ss.  1207-1213]. 

But  the  admissions  of  a  guardian  or  next  friend  of  an  infant 
are  not  receivable  against  the  latter,  for,  though  named  on 
the  record,  they  are  merely  officers  of  the  Court,  appointed 
for  the  infant's  protection ;  so,  also,  perhaps  with  cormnittees 
of  lunatics  (Stanton  v.  Percival,  sit>pra).  Nor  are  those  of 
an  executor  receivable  against  the  heir  or  devisee  (Putnam 
V,  Bates,  3  Russ.  188  ;  Fordham  v,  Wallis,  10  Hare  217  ;  at 
least  where  the  two  characters  are  distinct :  id,). 

As  to  the  admissions  of  co-representatives  inter  se,  see 
post.  Partners  and  Joint-Contractors,  pp.  134,  137. 

(B)  PBEDEGESSOBS  IN  TITLE.— Statements  made  by 
persons  in  possession  of  property,  and  qualifying  or  affecting 
their  title  thereto,  are  receivable  against  a  party  claiming 
through  them  by  title  subsequent  to  the  admiasion.(*) 
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The  cases  in  this  and  the  following  article  are  usually  in- 
cluded under  the  head  of  "Priiity/'  a  term  which  denotes 
successive  or  mutual  relationship  to  the  same  rights  of  pro- 
perty. Privies  are  of  three  elates  :  (i)  privies  in  blood,  as 
heir  and  ancestor,  or  co-parceners ;  (2)  privies  in  law,  as 
executor  to  testator,  or  administrator  to  intestate  (some- 
times called  privies  in  representation) ;  husbands  suing  or 
defending  in  right  of  their  wives ;  lords  by  escheat ;  tenants 
by  the  curtesy,  or  in  dower ;  (3)  privies  in  estate  or  interest, 
as  donor  and  donee,  lessor  and  lessee,  joint-tenants,  suc- 
cessive bishops,  rectors,  and  vicars. 

Principle. — The  grounds  upon  which  admissions  are  evi- 
dence against  those  in  privity  with  the  party  making  them 
is,  that  they  are  identified  in  interest, 

[Tay.  ss.  90,  758,  787-794;  Whart.  ss.  1156-1169.] 

(i.)  The  rule  is  only  co-extenalve  with  the  identity  of 
interest.^*^ — Thus,  admissions  by  the  holder  of  a  subordinate 
title  are  Uot  receivable  to  affect  the  estate  of  his  superior, 
which  he  has  no  right  to  alienate  or  encumber — e,g,,  those 
of  an  occupier,  his  landlord's  title  ;  or  those  of  a  tenant  for 
life,  the  title  of  the  remainderman  or  reversioner  (Scholes 
V.  Chadwicky  2  M.  &  Rob.  507  ;  R.  v.  Bliss,  7  A.  <fe  E.  550 ; 
Papendick  v.  Bridgewater,  5  E.  &  B.  166 ;  Howe  v,  Malkin, 
40  L.  T.  196,  27  W.  R.  340  ;  a  similar  qualification  obtains 
with  regard  to  declarations  made  by  deceased  persons  against 
their  proprietary  interest :  post,  p.  168). 

The  receipts  of  a  lessee  of  vicarial  tithes  have,  however, 
been  held  evidence  of  a  modus  against  the  vicar  (Jones  v. 
Carrington,  i  0.  &  P.  329  ;  lUingworth  v.  Leigh,  3  Gwill. 
161 5) ;  and  in  an  action  to  recover  land,  the  admission  of  a 
tenant  in  possession  will,  from  the  peculiar  nature  of  the 
proceedings,  be  received  against  one  who  defends  as  land- 
lord (Doe  V,  Litherland,  4  A.  <b  E.  784;  see  R.  S.  C.  1883, 
O.  12,  rr.  25  and  26  ;  Tay.  s.  789).  So,  the  admissions  of  a 
tenant  in  tail  are  often  receivable  against  the  remainder- 
man,'because  the  former  is  regarded  as  representing  the  in- 
heritance (Tay.  s.  758). 

A  distinction  must  also  be  taken  between  the  case  of  an 
assignee  of  land  or  other  property,  and  that  of  an  ordinary 
assignee  of  a  negotiable  instrwment,  the  former  having  in 
general  no  title  in  law  or  equity  unless  his  assignor  had, 
while  the  latter  may  have  a  good  title  though  his  assignor 
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had  none.  Accordingly,  unless  the  plaintiff  on  a  bill  or 
note  stands  on  the  title  of  the  former  holder  {e.g.,  by  taking 
the  bill  overdue,  or  without  consideration),  the  declaration^ 
of  such  holder  are  not  evidence  against  him  (Byles  on  Bills, 
14th  ed.  p.  437 ;  Tay.  ss.  790,  791). 

(ii.)  The  declarations  must  qnaJify  or  affect  the  title. — 
The  declarations  to  be  admissible  must  qualify  or  affect  the 
predecessor's  title,  and  not  relate  to  independent  matters 
(Ooole  V.  Braham,  3  Ex.  183,  18  L.  J.  Ex.  105 ;  Ivat  v. 
Finch,  I  Taunt.  141;  Whart.  ss.  1168,  1169).^*^ 

(iii)  And  be  made  during  the  continuance  of  the  inte- 
rest.— The  declarations  must  also  have  been  made  while  the 
predecessor  was  in  possession  of  the  property,  and  not  after 
he  had  parted  with  his  interest  (Tay.  s.  794).^**^ 


EXAMPLES. 


Admissible, 


Inadmissible, 


(a)  A.  sues  B.  to  recover  a 
watch,  which  B.  claims  to  retain 
as  administrator  of  C,  deceased ; 
— a  declaration  by  C.,  that  he 
had  given  the  watch  to  A.,  is 
evidence  against  B.  (Smith  v. 
Smith,  3  Bing.  N.  C.  29;  and 
see  Ivat  v.  Finch,  i  Taunt.  141). 

A.  as  lessee  of  B.,  the  lord  of 
a  manor,  claims  toll  on  all  tin 
raised  from  a  certain  mine,  his 
title  thereto  depending  on  the 
mine  being  situated  under  the 
waste  of  the  manor  ; — a  state- 
ment in  an  old  lease,  granted 
by  a  former  lord  of  the  manor, 
of  the  surface  of  adjoining 
lands,  that  the  land  over  the 
mine  was  private  property,  and 
not  waste  of  the  manor,  is  evi- 
dence to  negative  A.'s  claim 
(Crease  v.  Barrett,  i  C.  M.  &  R. 
919.  And  see  Doe  v.  Seaton,  2 
A.  &E.  171). 

A.  claims  the  advowson  of  a 
certain  church,  against  B.,  the 
bishop  of  the  diocese;— a  case 
submitted  by  a  former  bishop 
to  counsel,  touching  the  right  of 
presentation,  and  giving  copies 


(6)  The  question  beings 
whether  A.  had  a  right  of  com- 
mon over  a  certain  field  belong- 
ing to  B.; — a  statement  by  C, 
B.'s  tenant  of  the  field,  that  A. 
had  the  right,  is  not  receivable 
against  B.,  though  it  would  be 
against  C,  or  those  claiming 
through  him  (see  Fapendick  v. 
Bridgewater,  5  E.  &  B.  166 ; 
Scholes  V.  Chadwick,  2  M.  &  Rob. 
507  ;  R.  V.  Bliss,  7  A.  &  E.  550). 

(c)  In  an  interpleader  issue 
between  a  bill  of  sale  holder 
and  an  execution  creditor,  as  to 
the  right  to  a  debtor's  chattels, 
an  admission  by  the  debtor  of  a 
debt  due  to  the  bill  of  sale 
holder,  held,  not  evidence 
against  the  creditor,  as  it  did 
not  affect  the  title  to  the 
chattels  (Coole  v,  Braham,  3 
Ex.  183  ;  although  it  was  said 
the  creditor  might  be  considered 
as  claiming  under  the  debtor). 

{d)  In  an  action  by  A.,  as 
mortgag^ee  of  B.,  to  set  aside  a 
prior  conveyance  of  the  same 
property  by  B.  to  C,  as  being 
voluntary  and  void  ;— an  admis* 
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Admissible.  InadmissihU. 

of  entries  in  the  parish  books  sion  by  B.  that  A.  had  advanced 
relating  thereto,  is  evidence  money  on  the  mortgage  is  not 
against  B.  (Meath  v.  Winchester,  evidence  against  C,  being  made 
3  Bing.  N.  C.  183  ;  Carr  v,  Mos-  after  B.  hi^  parted  with  his  in- 
tyn,  5  Ex.  69).  terest  (Doe  v.  Webber,  i  A.  &  X. 

733 ;  Lalor  v.  Lalor,4  L.  R.  1. 678). 
So,  an  admission  by  aformer  party 
to  a  bill  of  exchange,  after  he  had 
negotiated  it,  is  not  evidence 
against  the  holder  (Pocock  r. 
Billing,  2  Bing.  269). 

(C)  PARTNERS,  JOmT-CONTRACTOBS,  AND  AS- 
SOCIATES.— An  admission,  or  representation,  made  by 
any  partner  concerning  the  partnership  affieurs  and  in  the 
ordinary  course  of  its  business,  is  evidence  against  the  firm 
(Partnership  Act,  1890,  s.  15);^*^  and  an  admission  by  one 
of  several  joint-contractors,  concerning  the  joint-contract,  is 
evidence  against  the  rest,  whether  sued  or  suing  jointly  or 
severally. 

Principle. — The  identity  of  interest  rendering  such  evi- 
dence receivable  arises  from  the  principle  that  persons 
seised  jointly  are  seised  of  the  whole,  and,  being  seised  of 
the  whole,  the  admission  of  each  is  deemed  the  admission  of 
the  other  {Re  Whiteley  (1891),  i  Ch.  558). 

[Tay.  ss.  598-601,  743-754,  787  ;  Ros.  N.  P.  71 ;  Steph, 
art.  17;  Lindley,  Partnership,  pp.  128,  162-166;  Supple- 
ment, p.  40 ;  Pollock,  The  Partnership  Act,  1890,  p.  90 ; 
Whart.  ss.  1192-1206.  As  to  admissions  by  partners  inter 
86,  see  post,  p.  137.] 

(i.)  There  must  be  a  joint,  and  not  merely  a  common, 
interest. — Thus,  the  admissions  of  joint-tenants  and  co- 
partners are  receivable  against  the  others ;  but  not  those 
of  tenants  in  common ;  or  of  co-part-owners  of  a  ship,  as  dis- 
tinguished from  co-partners  therein  ( Jaggers  v.  Binnings, 
I  Stark.  64;  Brodie  v.  Howard,  17  C.  B.  109).  And  in 
America,  the  admissions  of  co-distributees,  or  co-devisees, 
have  been  rejected  against  the  rest  (Whart.  s.  1 199) ;  as 
also  those  of  the  several  underwriters  of  a  policy  (Lambert 
V.  Smith,  I  Oranch  0.  C.  361),  or  of  successive  indorsees  of  a 
promissory  note,  though  it  is  otherwise  as  to  joint  indorsees 
(Russell  V.  Doyle,  15  Me.  112;  Howard  v,  Cobb,  3  Day 
309  ;  Whart.  s.  1 199,  a).    And  the  same  has  been  held  as  to 
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admissions  by  the  several  members  of  a  board  of  public 
officers  (Lockwood  v.  Smith,  5  Day  309). 

Co-representatives, — An  admission  of  the  receipt  of  money 
by  one  of  several  trustees  who  are  not  personally  liable  is 
not  receivable  against  the  others  (Davies  v.  Ridge,  3  Esp. 
loi ;  and  see  Charlton  v,  Durham,  L.  B.  4  Ch.  433,  and 
Richardson  v.  Younge,  L.  R.  6  Ch.  478),  though  aliter  if  all 
are  liable  (Scaife  v,  Johnson,  3  B.  &  C.  421),  or  as  to  a 
notice  given  to  one  of  several  trustees  (Be  "Wyatt,  Sol.  Jour. 
July  18,  1891 ;  Godefroi  on  Trusts,  677).  And  it  seems 
doubtful  if  the  admissions  of  an  executor,  though  made  in 
his  representative  character,  will  bind  his  co-executors  (Tul- 
lock  V,  Dunn,  Ry.  &  M.  416 ;  approved  by  Parke,  B.,in  Scholes 
V.  Watson,  12  M.  &  W.  514;  though  see  Fox  t?.- Waters,  12 
A.  &  E.  43,  and  Charlton  i?.  Durham,  supra).  The  admis- 
sions of  an  executor  are  not  receivable  against  an  admini- 
strator appointed  during  the  absence  of  the  executor  (Rush 
V,  Peacock,  2  M.  &  Rob.  162  ;  Robinson's  case,  5  Rep.  32  b), 
nor  against  an  administrator  de  bonis  non  (Pease  v,  Phelps, 
10  Conn.  62). 

Co-defendoMs, — ^The  admissions  of  co-defendants,  merely 
as  such,  are  not  receivable  against  each  other,  for  there  is 
no  issue  joined  between  them,  and  no  opportunity  for  cross- 
examination  ;  besides  which,  the  plaintiff  might,  by  joining 
a  friend  as  defendant,  gain  an  unfair  advantage  (Tay. 
s.  754);  nor  are  admissions  between  co-defendants  under 
O.  32,  r.  2,  evidence  against  a  plaintiff  who  is  no  party  to 
them  (Dodds  v.  Tuke,  25  Ch.  D.  617).  Similarly,  the  ad- 
mis^ons  of  a  respondent  are  not  receivable  against  a  co- 
-respondent (Robinson  v,  Robinson,  i  S.  &  T.  363) ;  nor, 
h  fortiori,  against  the  petitioner  (Plummer  v.  Plummer,  4 
S.  k  T.  257).  Nor  are  those  of  parties  engaged  in  a  joint- 
tort,  or  joint- crime,  receivable  against  each  other,  except 
to  the  limited  ext-ent  noticed,  ante,  p.  42. 

Principal  cmd  Surety, — Declarations  by  a  principal  made 
during  the  transaction  of  the  business  for  which  the  surety 
is  bound,  so  as  to  become  part  of  the  res  gestce,  are  evi- 
dence against  the  surety ;  but  his  mere  admissions,  sub- 
sequently made,  are  not  (Tay.  ss.  785,  786 ;  Steph.  art. 
17  j  Whart.  s.  1212 ;  as  to  the  effect  of  Statutes  of  Limi- 
tation, see  injra). 

Thus,  in  an  action  against  a  surety  upon  a  bond  con* 
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ditioned  for  the  faithful  conduct  of  a  collector,  one  of  the 
terms  of  the  bond  requiring  the  latter  to  keep  proper  books 
of  account ;  entries  made  hj  him  in  such  books  in  the 
ordinary  course  of  duty  were  admitted  against  the  surety, 
upon  the  grounds  that  the  books  were  part  of  the  rea  gtsUf^ 
and  that  the  nature  and  effect  of  the  contract  made  them 
evidence  (Guardians  of  Abbey leix  t?.  Sutcliffe,  26  L.  R.  Jr. 
332,  j9«»*  Gibson  and  Holmes,  J  J.,  diss,  O'Brien,  J.) ;  but  con- 
fessions of  embezzlement  made  by  the  collector  after  his 
dismissal  were  rejected  (Smith  v,  Whittingham,  6  C.  &  P. 
78);  so,  where  A.  guaranteed  such  goods  as  B.  should  send 
to  C.  in  tbe  way  of  trade,  the  admissions  of  0.  that  he  had 
received  goods,  made  after  the  time  of  their  supposed  de- 
livery, are  not  evidence  against  A.  (Evans  t?.  Beattie,  5  Esp. 
26;  Bacon  v,  Chesney,  i  Stark.  192).  Nor,  in  the  absence 
of  special  agreement,  is  a  judgment  or  award  against  the 
principal  admissible  against  the  surety  {Ex  parte  Yowng,  Be 
Kitchin,  1 7  Ch.  D.  668 ;  posty  Judgments). 

In  America,  however,  the  admissions  of  the  surety  have 
been  held  evidence  against  both  (Chapel  v»  Washburn,  1 7 
Ind.  393). 

(ii.)  The  admissions  must  have  been  made  during  the  con- 
tinuance of  the  joint  interest.(^) — Thus,  an  admission  made 
by  a  partner  before  the  partnership,  is  not  evidence  against 
his  co-partner  (Tinsley  v.  Evans,  2  Dowl.  &  L.  747 ;  Catt 
V.  Howard,  3  Stark.  3);  nor,  generally,  is  an  admission  made 
after  the  dissolution  (Tay.  s.  599) ;  unless  the  joint  liability 
continues,  in  which  case  the  joint  interest  is  deemed  to 
continue  also  {id, ;  Pritchard  v.  Draper,  i  B.  &  My.  191). 
So,  bankruptcy  (Re  Wolmerhausen,  38  W.  R.  537  ;  Bank- 
ruptcy Act,  1883,  s.  113),  or  death,  will  sever  the  joint 
interest ;  consequently,  in  the  latter  case,  the  admissions  of 
the  survivors  will  not  bind  the  estate  of  the  deceased 
(Atkins  [?7.  Tredgold,  2  B.  &  C.  23);  nor,  conversely,  will 
those  of  his  representatives  bind  the  survivors  (SJater  v, 
Lawson,  i  B.  &  Ad.  396). 

(iii.)  The  joint  interest  must  be  proved  independently.('') 
— ^The  admissions  or  representations  of  a  partner  or  joint- 
contractor  are  not,  except  as  against  himself,  receivable  to 
prove  the  existence  of  the  partnership  or  joint-interest  {cmte^ 
p.  41 ;  Tay.  s.  753);  nor,  probably,  the  nature  or  extent 
of  the  partnerdiip  business   (Lindley,  Partnership,   166); 
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nor,  the  extent  of  hie  own  authority  to  bind  the  firm  (ExparU 
Agace,  z  Cox  Eq.  312);  and,  in  iin  action  against  partnere, 
the  answer  to  interrogatories  of  one  partner  cannot  be  read 
against  the  others,  unleM  they  have  had  an  opportunity  of 
contradicting  it  (Parker  v.  Moirell,  2  Phill,  450 ;  Dale  v. 
Hamilton,  5  Hare  393). 

(iv.)  n^and. — Admissions  made  by  one  pavtuer  in  fraud 
of  the  firm  are  receivable  against  the  latter  (Happ  v.  Latham, 
2  B.  i  Aid.  79S);  Moore  v.  Knight  (1891),  i  Ch.  547; 
unless  made  collusively  with  the  other  side  (Tay.  s.  749). 

{v.)  StatnteB  irf  LUmtation. — Where  actions  on  simple 
contracts  have  become  barred  by  the  Statute  -of  Limita- 
tions, no  joint-contractor,  or  his  personal  representative, 
Hhall  lose  the  benefit  of  the  statute  by  reason  only  of  any 
written  aekrtowledgment  or  p-omise  signed  by  any  other 
joint-contractor  or  his  representative  (9  Geo.  IV.  e.  14,  b,  i); 
or  by  the  duly  authorized  iigent  of  either  (19  &  20  Vict. 
c,  97,  8.  13).  Nor  shall  any  co-contractor  or  co-debtor  (or 
his  personal  representative),  whether  bound  jointly,  or 
jointly  and  severally  (or  severally  only  :  He  Wolmerhausen, 
38  W.  R.  537),  lose  the  benefit  of  the  statute  by  reason 
only  of  any  payment  of  any  principal,  interest,  or  other 
money,  by  any  other  co-contractor,  &c.  (ig  i  20  Vict.  c.  97, 
8.  14)  ;  even  though  such  payment  is  made  with  the  know- 
ledge and  consent  of  the  co-debtors  (Jackson  v.  WooUey,  37 
L,  J.  Q.  B.  181}. 

It  seems  doubtful  how  far  the  above  enactments  apply 
to  aeknowledgmente  or  part  payment*  by  partners.  Mr. 
Taylor  (m.  600,  6oi)  maintains  that  such  acknowledgments, 
Jtc.,  will  not  prejudice  the  othei'  partners.  Loi-d  Justice 
Lindley,  however,  remarks  (Partnership,  p,  263)  that, "an 
acknowledgment  by  an  agent  being  now  sufficient  to  affect 
his  principal,  an  acJinowledgment  by  one  partner  will,  it  is 
apprehended,  be  regarded  as  an  acknowledgment  by  the 
firm;  and,  notwithstanding  s.  14,  a  part  payment  by  a 
partner  will  probably  be  regarded  as  a  part  payment  by  the 
firm  ;"  and  see  to  same  effect,  Goodwin  v.  Parton,  42  L.  T. 
N.S.  568,  and  Watson  n.  Woodman,  L.  R.  20  Eq.  721,730. 

Where  a  principal  atid  surety  make  a  joint  and  several 
promissory  note,  part  payments  by  the  former  will  not 
deprive  the  latter  of  the  benelit  of  the  statute  (Cocksill  v. 
Sparkes,  1  H.  dc  G.  699).     But  it  is  otherwise  where  the 
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surety's  debt  arises  upon  a  separate  guarantee  {He  Powers, 
30  Cb.  D.  291).  And  tbe  statute  does  not  apply  to  mort- 
gages of  land ;  so  tbat  payments  made  by  either  principal 
or  surety  will  keep  alive  tbe  mortgage  debt  as  against  tbe 
otber  (Re  Erisby,  43  Cb.  D.  106).  As  to  acknowledgments 
of  a  mortgagor's  title  by  one  of  several  mortgagees  in 
possession,  see  tbe  Heal  I^operty  Limitation  Act,  1874,  s.  7 ; 
Richardson  v.  Younge,  L.  B.  6  Cb.  47 1 ;  and  a  series  of 
articles  on  Statutes  of  Limitation  as  affecting  Mortgagees, 
in  Sol.  Jour.  June  28  to  July  18,  1891. 

j(vi.)  Admissions  by  partners,  ftc.,  inter  se. — ^Tbougb  admis- 
sions by  partners  bind  tbe  firm  wben  tendered  by  strangers, 
they  do  not  necessarily  have  this  effect  wben  tendered 
inter  se.  Thus,  it  has  been  held  tbat,  as  between  them- 
selves, entries  in  the  partnership  books  made  without  tbe 
knowledge  of  a  partner  wUl,  as  against  him,  be  inadmissible 
(Hutchinson  v.  Smith,  5  Ir.  Eq.  117;  Stewart's  case,  i 
Ch.  App.  p.  587 ;  Lindley,  Partnership,  p.  536 ;  and  postf 
Access  to  Documents,  p.  150).  And  a  similar  rule  holds 
as  to  directors  of  a  company,  inter  se  (ante,  p.  42) ;  and  tbe 
members  of  a  corporation  (post.  Access  to  Documents). 


EXAMPLES. 


Admissible, 


•  (a)  In  an  action  by  A.  &  B., 
as  partners,  to  recover  goods 
alleged  to  belong  to  the  partner- 
ship,— an  admission  by  A.  that 
tbe  goocls  were  his  sole  property, 
is  evidence  to  defeat  the  joint- 
claim  (Xiacas  V.  Delacour,  i  M.  & 
S.  249  ;  so,  as  to  admissions  by 
one  of  several  makers  of  a  joint 
and  several  promissory  note: 
Whitcomb  v.  Whitting,  2  Doug. 
652). 

(6)  A.  &  B.  sne  C.  for  a  debt 
due  to  them  when  in  partner- 
ship;— an  admission  made  by 
A.  after  the  dissolution,  that  C. 
had  after  the  dissolution  paid 
the  debt,  is  evidence  against 
both  to  prove  the  payment 
(Fritchard  v.  Draper,  i  R.  &  My. 

191}. 


Inadmissible. 


{a)  A.  &  B.,  as  partners,  are 
sued  for  a  joint  trespass;— an 
admission  by  either  that  they 
had  committed  the  trespass  is 
not  evidence  against  the  other^ 
as  it  does  not  relate  to  a  partner- 
ship matter  (see  Fox  v.  Waters, 
12  A.  &  E.  43,  per  Williams,  J.). 


(c)  A.  &  B.,  as  partners,  are 
sued  upon  a  bill  of  exchange 
signed  in  the  name  of  the  firm 
by  A.,  and  given  in  payment  of 
a  private  debt  of  A.'s; — an  ad- 
mission by  A.  that  he  had  B.'s 
authority  to  accept  the  bill  is 
not  evidence  against  B.  {Ex 
parte  Agace,  2  Cox  Eq.  312). 
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(D)  AGENTS  AND  BEFEBEES.-  The  admissions  of  an 
agent  are  receivable  against  his  principal  (i)  when  the 
agent  is  expressly  authorized  to  make  them;  (2)  when  the 
agent  is  authorized  to  represent  the  principal  in  any  busi- 
ness, and  the  admissions  are  made  in  the  ordinary  course 
of,  and  with  reference  to,  such  business. 

[Tay.  88.  602-605  y  ^s-  ^-  ^'  ^9~7^  >  Powell,  277-285  ; 
Steph.  art.  17;  Whart.  ss.  11 70-1 190.] 

[As  to  the  acts,  contracts,  and  representations  of  the 
agent  which  are  original  evidence,  and  receivable  for,  as  well 
as  against,  his  principal,  see  ante,  p.  40.] 

Past  Transactions. — It  is  sometimes  said  that  the  declara- 
tions of  an  agent  are  not  receivable  as  to  past  transactions. 
This  is  misleading;  and  has  probably  arisen  from  the 
common  saying  that  the  declarations  of  the  agent  must 
constitute  a  part  of  the  res  geatce.  But  it  has  been  pointed 
out  that  the  Latin  phrase  is  here  used  merely  as  a  compact 
expression  for  "the  business,"  regarding  which  the  law 
identifies  the  principal  and  agent,  and  must  not  be  taken 
to  import  that  the  declarations  must  form  a  part  of  the 
res  gestae  in  the  evidentiary  sense  of  that  term ;  for,  so  long 
as  they  ai*e  made  concerning  the  principal's  business  and  in 
the  ordinary  course  of  it,  it  is  immaterial  whether  they 
relate  to  past  or  presefit  events  (Prof.  Thayer,  Irish  Law 
Times,  Feb.  19,  1881).  Of  course,  if  the  transaction  or 
business  in  which  the  agent  is  employed  is  at  an  end,  his 
subsequent  admissions  regarding  it  will  be  rejected  ;  as  will 
his  admissions  regarding  matters  which  are  not  properly 
within  the  scope  of  the  employment. 

Beports  to  PrincipaL — An  agent's  reports  to  his  principal 
are  not,  in  general,  receivable  agsinst  the  latter  as  admissions 
{Be  Devala  Co.,  22  Ch.  D.  593 ;  Cooper  v.  Met.  B.  of  W., 
25  Ch.  D.  47i2;  Langhom  v,  Allnutt,  4  Taunt.  511 ;  Kahl 
V.  Jensen,  tbid,  565 ;  Rayner  v,  Pearson,  ibid,  662  ;  Betham 
V.  Benson,  Gow.  45  ;  Fairlie  v,  Hastings,  10  Ves.  123;  though 
see  contra.  The  Solway,  10  P.  D.  137 ;  post,  p.  144). 

If,  however,  the  principal  has  replied  to  the  agent,  the 
letters  of  the  latter  will  be  admissible  as  explanatory  of  the 
statements  of  the  former  (Coates  v,  Bambridge,  5  Bing.  58). 

The  following  are  some  of  the  chief  cases  in  which  prin- 
cipals may  be  affected  by  the  admissions  of  their  agents : — 

Oorporations  and  their  Officers. — ^The  directors  of  a  com* 


CHAP.  XX.]  ADMISSIONS  BY  AGENTa  139 

pany  may  make  admissions  on  its  behalf  when  acting  for  it 
in  the  course  of  a  transaction  with  a  third  person;  bat 
their  confidential  reports  to  a  meeting  of  the  shareholders 
{Re  Devala  Co.,  supra;  Meux*  Exors.'  case,  2  D.  M.  dc  Q. 
522) ;  or  their  admissions  at  a  board  meeting  of  less  than 
the  requisite  number  of  members  (Ridley  v,  Plymouth 
Banking  Co.,  2  Ex.  711)^  are  not  so  receivable.  The  manager 
of  a  banking  company  may  make  admissions  against  the  bojik 
as  to  its  practice  in  making  loans  to  customers  (Simmons 
V.  London,  &c.,  Bank,  62  L.  T.  427).  The  aurveycr  of 
a  corporation  who  has  the  superintendence  of  its  buHdings 
may  make  admissions  as  to  the  pulling  down  of  the  buildings 
(Peyton  v.  St.  Thomas'  Hospital,  3  M.  <fe  Ry.  625,  n.) ;  but 
his  report  to  the  corporation  as  to  the  value  of  lands  about 
to  be  purchased  by  it  is  not  evidence,  either  of  the  truth  of 
the  facts  stated,  or  to  explain  the  resolutions  or  letters  of 
the  corporation  as  to  the  purchase  (Cooper  v.  Met.  B.  of  W. 
25  Ch.  D.  472).  The  admissions  of  a  waywarden  that  a 
certain  road  is  a  highway,  and  that  the  parish  is  liable  to 
repair  it,  are  evidence  against  a  highway  board  (Loughboro* 
H.  B.  V.  Curzon,  55  L.  T.  50).  A  siMioiMinaAteT  may  make 
admissions  against  a  railway  company  as  to  property  lost  at 
his  station  when  subsequently,  in  the  course  of  his  duty, 
giving  information  to  the  police  as  to  such  loss  (Kirstall  v. 
Fumess  Ry.,  L.  R.  9  Q.  B.  468 ;  admissions  made  by  a  nighA- 
inspectar  as  to  property  lost  when  in  his  charge  have,  how- 
ever, been  rejected,  though  made  in  answer  to  inquiries  by 
the  owner:  Gtf  W.  Ry.  v.  Willis,  18  C.  B.  N.  S.  748,  sed  qu, ; 
and  the  admissions  of  a  (XKbchman  as  to  the  loss  of  a  parcel 
entrusted  to  him  were  received  against  the  coach  proprietor 
in  Mayhew  v.  Nelson,  6  C.  d^  P.  58 ;  see  also  Stiles  v.  Cardiff 
S.  N.  Co.,  33  L.  J.  Q.  B.  310;  and  for  similar  American 
decisions,  Whart.  s.  1182). 

On  the  other  hand,  the  secretary  of  a  company  cannot 
(unless  acting  under  the  express  orders  of  the  directors) 
make  admissions  against  the  company,  even  as  to  the 
receipt  of  a  letter  (Bruff  t?.  G.  N.  R.,  i  F.  &  F.  345 ;  Burn- 
side  V.  Dayrell,  3  Ex.  225 ;  and  see  amU^  p.  45).  SOy  in 
an  action  against  a  company  for  injury  by  a  dog,  admissions 
as  to  its  ferocious  character  made  by  eervarUs  of  the  company 
who  had  known  the  dog,  are  not  receivable  against  the 
company,  though  alUer   if  made  by  the  manager  of  the 
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businQas  at  the  pl&ce,  or  hy  the  person  who  had  chutge  of 
the  yard  or  even  of  the  dog  (Stiles  v.  Cardiff  S.  N.  Co., 
gupra  ;  and  see  Agateiz  v.  London  Tram.  Co.,  27  JL  T.  492, 
where  the  admissions  of  a  tram  conductor  as  to  the  driver's 
negligence  were  rejected  as  against  the  company;  ante,  p.  34). 

Contractor  and  Workman.— In  an  action  against  a  con- 
ti'actor  for  injury  sustained  by  his  workman  through  the 
full  of  a  burket,  an  admission  bya  fellow-workman  that  the 
latter  had  not  hooked  the  bucket  securely  because  he  was  in 
a  hurry,  is  not  evidence  against  the  contractor  (Johnnoii  v. 
Linfisey,  53  J.  P.  599). 

Trader  and  Shopman. — The  admissions  (^  a.  fihopmau  are 
evidence  against  his  master  as  to  matters  within  the  ordinary 
course  of  business  (e.g.,  the  receipt  of  shop  goods),  but  not  as 
to  a  transaction  outside  the  usual  business  (Garth  v.  Howard, 
8  Bing.  451,  where  the  admission  of  a  pawnbroker's  assist- 
luit  as  to  a  loan  made  on  yiecial  terms  was  rejected ; 
Schumack  v.  Ixx;k,  10  B.  Moo.  39;  and  see  Clifford  v. 
Burton,  r  Bing.  199,  and  Meredith  v.  .Footner,  1 1  M.  &  W. 
aoa). 

Landlord  and  Agent. — The  admissions  of  a  laod-agent  or 
rent-collector,  though  evidence  to  prove  the  I'eceipt  of  rent, 
are  not  receivable  as  to  his  landlord's  title  in  the  absence 
of  proof  of  his  agency  ad  hoc  (Ley  v.  Peter,  3  H.  A  N. 
101). 

Oonsignot  and  Consignee. — Qwere  whether,  when  goods 
are  consigned  by  a  manufacturer  to  an  agen^  in  England  for 
shipment  and  sale  in  a  distant  country,  it  may  not  be  taken 
as  an  implied  term  of  the  agreement  by  the  consignor,  that 
the  account  sales  rendered  by  the  agent's  foreign  eorre- 
spondent  shall  be  good  primA  fade  evidence  of  the  amount 
realised  by  the  sale   (Smith  v.    Blakey,  L.   K.   2  Q.   B. 

HnBhand  and  Wife, — A  wife,  merely  as  such,  canuot 
affect  her  husband  by  her  admissions ;  though  he  may,  of 
course,  constitute  her  his  agent  for  that  purpose  either 
expressly  or  impUedly.  Thus,  where  a  husband  allowed  his 
wife  to  conduct  the  business  of  his  shop  in  his  absence,  her 
admissions  in  the  ordinary  course  of  such  business — e.g.,  as 
to  the  receipt  of  shop  goods,  or  an  offer  to  pay  for  them — ■ 
are  evidence  against  him ;  though  not  her  admissions  out- 
side the  scope  of  such  business — e.g.,  the  amount  of  the  shop 
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rent,  or  the  other  terms  of  the  tenancy  (Clifford  v.  Barton, 
^tipra  ;  Meredith  v.  Footner,  supra).  So,  where  the  husi- 
ness  is  such  as  is  usually  transacted  by  women,  a  wife's 
admission  will  be  received  against  her  husband — e.g.y  an 
admission  that  she  had  agreed  to  pay  4«.  a  week  for  the 
nursing  of  her  child  (Anon.,  i  Stra.  527  ;  as  to  contracts  for 
household  necessaries,  see  Lush,  Husband  and  Wife,  pp.  293 
et  seq.,  349;  and  see,  generally,  Tay.  ss.  766-771;  Ros. 
N.  P.  72  ;  Powell,  283-285  ;  Whart.  ss.  12 14-12 20). 

Client  and  Solicitor, — A  solicitor  has,  in  civil  cases, 
implied  authority  to  make  admissions  against  his  client 
during  the  actual  progress  of  litigation,  either  for  the 
purpose  of  dispensing  with  proof  at  the  trial,  in  which  case 
they  are  generally  conclusive  (anfe,  p.  6) ;  or  incidentally  as 
to  any  of  the  facts  of  the  case,  when  they  amount  only  to 
primd  facie  evidence.  Such  admissions  may  be  made  in 
court,  or  in  chambers,  or  by  documents  or  correspondence 
connected  with  proceedings.  Thus,  an  undertaking  signed 
by  their  solicitor  to  appear  for  A.  and  B.  '^  as  joint-owners  of 
the  sloop  in  question,''  is  evidence  of  such  joint-ownership 
(Marshall  v.  Cliff,  4  Camp.  133 ;  Wagstaff  v,  Watson,  4  B. 
^  Ad.  339);  so  in  an  action  on  a  bill,  a  notice,  served  by 
the  defendant's  solicitor  to  produce  '^  all  documents  relating 
to  the  bill  which  was  accepted  by  the  said  defendant,"  is 
primd  facte  evidence  of  the  acceptance.  As  to  statements 
by  solicitors  in  judicial  proceedings,  see  Haller  v.  Worman, 
3  L.  T.  N.  S.  741 ;  infra.  But  admissions  made  by  a 
party's  solicitor  before  litigation  has  commenced  (Wagstaff 
V,  Watson,  4  B.  <S^  Ad.  339;  Ley  v,  Peter,  3  H.  &  N.  loi, 
III,  per  Watson,  B.) ;  or  during  litigation,  but  in  mere 
conversation  (Petch  v.  Lyon,  9  Q.  B.  147 ;  Tay.  s.  782),  are 
not  evidence  against  their  clients.  So,  although  a  solici- 
tor's admission  on  the  trial  of  an  action  is  evidence  against 
his  client,  on  a  new  trial  of  the  same  action,  even  though 
retracted  by  the  solicitor  before  the  new  trial  (Elton  v, 
Larkins,  1  M.  <&  Rob.  196;  Doe  v.  Bird,  7  C.  &  P.  6),  yet 
it  seems  an  admission  by  him  made  in  one  action  cannot  be 
used  against  the  client  in  another  action  (Blackstone  v, 
Wilson,  27  L.  J.  Ex.  229,  per  Martin,  B.,  and  Pollock,  C.B. ; 
and  see  Doe  v,  Ross,  7  M.  &  W.  102,  122). 

When  a  solicitor  is  already  constituted  in  the  cause,  ad- 
missions made  by  his  managing  derk  or  agent  are  received 
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aa  hie  own,  not  only  against  the  client  (Taylor  v.  WiUans, 
2  B,  &  Ad.  845  ;  Tay.  782),  but  against  the  solicitor  in 
favour  of  the  client  (Afihfordv.  Price,  3  Stark.  185). 

In  criminal  cases,  as  we  have  seen  (ante,  p.  7),  admissions 
for  the  purpose  of  dispensing  with  proof  are  not  generally 
receivable ;  nor  has  a  solicitor  implied  authority,  as  in 
civil  cases,  to  affect  his  client  by  adiuissious  of  fact  inci- 
dentally made.  In  order  to  mSike  a  party  ref<ponsible  for 
his  solicitor's  letters  they  must  be  ghown  to  have  been 
written  in  pursuance  of  express  instructions  from  tbe  client, 
and  not  merely  in  consequence  of  interviews  had  with  him 
(fi.  p.  Downer,  14  Oox  486;  43  L,  T.  445). 

Admissions  by  ctmnad  stand  upon  a  narrower  footing, 
for  while  the  attorney  represents  the  client  throughout  the 
cause,  the  former  represents  him  only  upon  the  particular 
occasion  for  which  he  is  briefed  (Richardson  v.  Peto,  i  M. 
&  G.  896).  Subject  to  this,  such  admisaioits  are,  in  civil 
cases,  conclusive  if  made  for  the  purpose  of  dispensing  with 
proof  at  the  trial  (Urquhart  v.  Butterfield,  37  Ch,  D.  357  ; 
Harvey  v.  Croydon  Union,  26  Ch.  D.  249),  but  are  other- 
wise merely  pnnwi/acie  evidence  against  the  client.  Thus, 
a  special  case  signed  by  counsel  on  both  sides  is  evidence 
of  the  facts  stated  on  a  new  trial  (Van  Wart  v.  "Wooley, 
Ry.  i&  M.  4) ;  so,  statements  made  for  the  purpose  of  influ- 
encing a  judge's  decision  in  chambers,  whether  made  by 
counsel,  solicitor,  or  the  latter'a  clerk,  are  evidence  against 
the  client  on  the  trial  of  the  action  (Haller  jj.  Worman,  2 
F.  &  F.  165  ;  affirmed,  3  L.  T.  N.  S.  741) :  and  whei-e  a 
case  is  so  conducted  by  counsel  as  to  lead  to  the  inference 
that  a  certain  fact  is  admitted  by  him,  the  Court  or  jury 
may  treat  it  as  proved  (Stracy  v.  Blake,  i  M.  &  W.  168 ; 
I>oe  V.  Roe,  i  E,  &  B,  279),  not  only  for  the  particular 
issue,  but  for  all  purposes,  and  for  the  whole  case  (Bolton 
V.  Sherman,  2  M.  &  W.  403).  So,  where  counsel,  in  his 
opening,  states,  though  he  does  not  subsequently  prove, 
his  client  to  be  in  possession  of  a  given  document,  this  will, 
after  notice  to  produce,  admit  secondary  evidence  thereof 
from  his  adveraary  (Duncombe  v.  Daniel,  8  0.  &  P.  222  ; 
approved  in  Haller  v.  Worman,  supra;  contra,  Macbell  v. 
Ellis,  I  C.AK.682,in  which  Pollock,  C.B.,  declined  to  take 
tbe  facts  from  the  opening  of  counsel).  Whether  adtnissions 
made  by  counsel  in  his  address  to  the  j  ury  in  the  presence  of, 
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and  not  dissented  from  by,  his  client,  are  evidenoe  'against 
the  latter  on  a  new  trial  of  the  same  action,  seems  doubtful ; 
in  Colledge  v.  Horn,  3  Bing.  119,  Burrough,  J.,  considered 
they  were,  but  the  rest  of  the  Court  declined  to  express  an 
opinion ;  see  R.  v.  Coyle,  7  Cox  74 ;  Doe  v,  Ross,  7  M.  &  W. 
102  ;  Haller  v.  Worman,  supra  ;  Tay.  s.  784  j  and  Statements 
in  a  Party's  Presence,  post^  P*  ^  5 1  •  ^  ^^  other  hand,  admis* 
sions  made  by  counsel  out  of  court  in  conversation  with  the 
solicitor  for  the  opposite  side  are  not  evidence  against  his 
client  (Richardson  v.  Peto,  swpnj^.  As  to  the  authority  of 
counsel  to  compromise  an  action,  see  Matthews  tr.  Munster, 
20  Q.  B.  D.  141 ;  Re  West  Devon  Co.,  38  Ch.  D.  51 ; 
Rhodes  v.  Swithinbank,  22  Q.  B.  D.  577  ;  Ellender  v.  Wood, 
32  S.  J.  628;  Ros.  N.  P.  277,  278 ;  Tay.  s.  784,  wofe  (i),  p. 
680;  and  as  to  the  avoidance  of  such  a  compromise  for 
mistake,  surprise,  <fec,,  see  Harvey  v,  Croydon  Union,  26 
Ch.  D.  249 ;  Lewis  v,  Lewis,  63  L.  T.  84 ;  39  W.  R.  75. 

PUddmga,  although  admissible  in  other  actions,  to  show 
the  institution  of  the  suit  and  the  nature  of  the  case  put  for- 
ward, are  regarded  merely  as  the  suggestions  of  coimsel, 
and  are  not  receivable  against  a  party  as  admissions. 
(Boileau  v.  Rutlin, 2  Ex.  665 ;  Tay.  ss.  821-823, 1753);  unless 
sworn,  signed,  or  otherwise  adopted  by  the  party  himself 
(Tay.  s.  1753;  Marianskii?.  Cairns,  i  Macq.  H.  L.  212  ;  R.  t?. 
Walker,  i  Cox  99;  R.  v,  Symonds,  4  Cox  277).  So, 
particidars  can  only  be  taken  as  admissions  in  respect  of 
the  issues  on  which  they  are  delivered  (Miller  v,  Johnson,  2 
Esp.  602  J  Burkitt  v.  Blanshard,  3  Ex.  89 ;  Ros.  N.  P.  899). 

So,  generally,  the  affidavits,  depositions,  or  vivd  voce  state- 
ments of  a  party's  witnesses  are  not  receivable  against  him 
in  subsequent  proceedings.  But  documents  or  testimony 
which  a  party  has  expressly  carised  to  be  madej  or  knowingly 
iised  as  tnie,  in  a  judicial  proceeding,  for  the  purpose  of 
proving  a  particular  fact,  are  evidence  against  him  in  subse- 
quent proceedings  to  prove  the  same  fact,  even  on  behalf  of 
strangers ;  and  it  is  immaterial,  in  such  a  ca^e,  whether  the 
documents  are  originals  or  copies  (Bricknell  v.  Hulse,  7  A. 
&  E.  455  ;  Gardner  v.  Moult,  10  A.  &  E.  464 ;  Boileau  v, 
Rutlin,  2  Ex,  675  ;  Richards  v,  Morgan,  2  B.  &  S.  641  ; 
Pritchard  v.  Bagshaw,  20  L.  J.  C.  P.  161  ;  Simmons  v, 
London,  &c..  Bank,  62  L.  T.  427  ;  White  v.  Dowling,  3  Ir. 
L.  R.  128;  and  see  post,  p.  149). 
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Shipowner  and  Ship's  Offlcen. — The  captain  of  a  ship 
may  make  admissions  against  th«  owners  either  in  the 
offidal  or  ship's  logs;  in  the  protest  (Pritch.  Adm.  Dig.  438); 
or  in  letters  to,  or  conversations  with,  third  persons.  Thus, 
a  statement  by  the  captain  of  one  vessel  to  the  captain  af 
another  with  which  she  had  been  in  collision,  that  "  it  was 
a  bad  job,  but  could  not  be  helped,  as  the  mate  wnstoo  close 
to  the  other  vessel  before  he  could  see  her,'  is  evidence 
against  the  owners,  although  the  captain  was  not  on  deck 
at  the  time,  and  only  spoke  from  havrsay  (Tiie  Actieon,  1 
Spinks  E.  &  A.  176).  In  The  Solway,  10  P.  D.  137,  Hanneo, 
J.,  admitted  a  letter  from  the  captain  to  the  owners,  con- 
taining an  account  of  a  collision,  on  the  ground  that  it  was 
part  of  his  duty  to  report  to  them  all  the  circuni stances  of 
the  voyage,  though  opinions  expressed  in  the  letU^r  were  re- 
jected; see,  however,  ante,  p.  138,  as  to  reports  n-om  agent  to 
principal. 

The  officers  and  crew  cannot  make  admissions  against  the 
owners  except  in  the  official,  ship's,  or  engineer's  logs  (The 
Solway,  supra;  The  Earl  of  Dumfries,  10  P.  D.  31  ;  Pritch. 
Adm.  Dig.pp.  438,  1616);  norcanthepti(j((ThBSchwalbe, 
Swab.  521}. 

So,  depositions  on  oath  before  the  Receiver  of  Wrecks 
under  the  Merchant  Shipping  Act,  1854,  s.  448  (repealed  by 
the  M.  S.  Act,  1874,  a,  45),  made  by  the  captain  and  crew, 
have  been  rejected  as  evidence  either  for  or  against  the 
owners,  whether  the  deponents  were  living  of  deceased  at 
the  time  of  the  trial,  and  although  such  deposilions  were,  by 
e.  449  of  the  former  Act,  expressly  made  evidence  of  the 
truth  of  the  matters  stated  (The  Little  Liasie,  L.  It.  3 
A.  &  E.  56,  on  the  ground  that  the  depositinus  were  nat 
subjecttocross-examination;  The  Solway,  siyjra;  The  Henry 
Coxon,  3  P.  D,  156 ;  and  see  Nothard  v.  Pepper,  17  0.  B. 
N.  S.  37). 

Entries  in  the  log,  or  protest,  are  only  evidence  against, 
and  not  in  favour  of,  the  owners(The  Earl  of  Dumfries, 8«/)TW/ 
The  Sociadade,  i  W,  Rob.  311;  Pritch.  Adm,  Dig.  p.  438J. 

As  to  the  admissibility  of  the  log  as  a  public  document, 
see  post,  p.  228. 

Beferror  and  Beferee. — When  one  party  refers  to  another 
for  information  or  an  opinion  on  a  given  subject,  the  infor- 
mation or  opinioQ  so  given  is  receivable  against  the  referror 
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as  an  admission  [Tay.  ss.  760-765  ;  Bos.  N.  P.  69 ;  Steph. 
art.  19  ;  Whart.  ss.  11 90, 1191].  And  it  wiUbe  conclustve 
where  there  has  been  an  agreement  to  refer,  or  where  the 
position  of  the  party  tendering  it  has  been  altered  thereby. 

It  is  immaterial  whether  the  disputed  matter  be  one  of 
law  or  fact ;  whether  the  referee  has,  or  has  not,  any  pecu- 
liar knowledge  on  the  subject ;  or  whether  the  reference 
is  made  expressly,  or  by  conduct  evincing  an  intention  to 
rely  on  the  statement  as  correct  (Tay.  ss.  761-763). 

Thus,   in   an  action  against  executors,  the  defendants 
having  written    to  the  plaintiff  that  if    she  wished  for 
further  information  as  to  the  assets,  it  could  be  obtained 
from  a  certain  merchant — ^the  replies  of  the  merchant  were 
held  receivable  against  the  executors  (Williams  v.  Innes, 
I  Camp.  364).     In  an  action  for  goods  sold  and  delivered,  a 
statement  by  the  defendant  that  he  would  pay  for  them  if 
the  plaintiff's  carman  would  say  he  had  delivered  them,  and 
the  answer  of  the  carman  asserting  the  delivery,  are  evi- 
dence of  that  fact  against  the  defendant  (Daniel  v.  Pitt, 
I  Camp.  ^66,  n,).    And  where  A  agrees  to  admit  a  claim 
provided  B.  will  make  an  affidavit  in  support  of  it,  R's 
affidavit  is  evidence  against  A.  (Lloyd  v,  Willan,  i  Esp. 
178).    The  question  being  whether  a  horse  in  the  defend- 
ant's possession  was  identical  with  one  lost  by  the  plaintiff, 
and  the  latter  having  stated  that  if  the  former  would  swear 
the  horse  was  his  own,  he  might  keep  it,  the  defendant's 
statement  on  oath  that  the  horse  was  his  was  received  as 
evidence,   though    not    conclusive,  against    the    plaintiff 
(Garnet  v.  Ball,  3  Stark.   160;  Sybray  v.  White,  i  M.  & 
^'  43S)*     So,  A.  and  B.  having  agreed  to  abide  by  the 
decision  of  a  barrister  on  a  disputed  question  of  title,  the 
opinion  so  given  is  evidence  against  both,  although  it  might 
be  invalid  as  an  award  (Downs  v.   Cooper,  2  Q.  B.  256  ; 
Price  V.  Hollis,  i  M.  &  S.  105 ;  Sybray  v.  White,  supra). 
And  if  a  party  in  his  examination  refers  to  the  testimony 
of  another  witness  taken  in  his  hearing,  such  testimony 
becomes  evidence  against  him  of  the  truth  of  statements,  or 
as  explanatory  of  his  own  testimony,  according  to  the  man- 
ner in  which  the  reference'is  made  (3  Buss.  Cr.  487,  note  (e) ). 
The  same  rule,  perhaps,  applies  to  criminal  cases.     Thus, 
where  the  accused  told  a  constable  that  his  wife  T7ould 
make  out  a  list  of  certain  property,  a  list  afterwards  made 
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out  by  her  was  held  evidence  against  her  husband  (B.  v. 
Mallory,  15  Ooz  458,  13  Q.  B.  D.  33);  here  the  list  was 
handed  to  the  constable  in  the  husband's  presence.  Cole- 
ridge,  G.J.,  however,  expressly  refrained  from  giving  an 
opinion  upon  the  question  if  the  prisoner  had  been  absent. 

(£)  inSOELLANEOUS  OASES.— Bankrupt  and  Oredi- 
tors. — ^The  admissions  of  a  debtor  made  before  his  bank- 
ruptcy are  receivable  to  prove  the  petitioning  creditor's  debt 
(Coole  v»  Braham,  3  Ex.  185) ;  but  if  made  after  bankruptcy, 
they  are  not  evidence  against  either  the  trustee  or  the  credi- 
tors, because  of  the  danger  of  fraud  (Tay.  s.  756  ;  Ex  parte 
Edwards,  i^e  ToUemache,  14  Q.  B.  D.415  ;  Ex  parte  Hevell, 
lie  ToUemache,  13  Q.  B.  D.  720).  So,  lus  answers  on  public 
examination  are  inadmissible  even  in  subsequent  staiges  of 
the  same  bankruptcy,  against  all  parties  other  than  himself 
(Be  Brunner,  19  Q.  B.  D.  573). 

Sheriff  and  Under-sheriff. — ^The  admissions  of  an  under- 
sheriff  or  bailiff  in  his  official  capacity  are  evidence  against 
the  sheriff;  and  the  relationship  between  them  being  that 
of  principal  and  deputy  (or  ^t^m-principal),  and  not  princi- 
pal and  agent,  it  is  immatenal  to  inquire  into  the  scope  of 
the  deputy's  authority,  for  no  action  lies  against  him  (Snow- 
ball V,  Goodricke,  4  B.  &  Ad.  541  ;  Jacobs  v,  Humphreys,  2 
C.  <fe  M.  413;  Scott  V,  Marshall,  2  C.  &  J.  238 ;  North  v. 
Miles,  I  Camp.  389  ;  Edwards  on  Execution,  p.  72). 

In  actions  against  the  sheriff  for  not  executing  process 
against  debtors,  statements  of  the  debtor  admitting  his 
debt  to  the  execution  creditor  are  evidence  against  the 
sheriff  (Coole  v.  Braham,  3  Ex.  183). 

Arbitrator  and  Parties. — The  admissions  of  an  arbitra- 
tor as  to  his  own  misconduct  in  a  reference  are  not  receiv- 
able against  a  party  to  the  proceedings  unless  made  in  the 
latter*s  presence  {Ee  Whiteley  (1891),  i  Ch.  558). 
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CHAPTER  XXI. 

STATEMENTS  IN  THE  PRESENCE  AND  DOCUMENTS  IN 
THE  POSSESSION  OF  A  PARTY. 

Statements  made  in  the  presence  and  hearing  of  a 
party,  and  documents  found  in  his  possession,  or  to 
which  he  has  access,  are  evidence  against  him  of  the 
truth  of  the  matters  stated,  if  by  his  conduct  or 
silence  he  has  acquiesced  in  their  contents. 

A  party  may,  on  similar  grounds,  be  affected  by  the 
acquiescence  of  his  agents  or  others  for  whose  admissions 
he  is  responsible  (Haller  v,  Worman,  3  L.  T.  N.  S.  741 ; 
Price  V.  "Woodhouse,  3  Ex.  616). 

Principle. — ^The  mere  fact  that  statements  have  been 
made  in  a  party's  presence,  or  documents  found  in  his 
possession,  though  it  may  render  them  admissible  against 
him  as  original  evidence — e.g,,  as  showing  knowledge  or 
complicity — will  afford  no  proof  per  ie  of  the  truth  of  their 
contents ;  the  ground  of  reception  for  the  latter  purpose  is 
that  the  party  has,  by  his  conduct  or  silence,  admitted  the 
accuracy  of  the  assertions  made. 

[Tay.  ss.  809-816 ;  Best,s8.  574, 575  ;  Ros.  N.  P.  64-66  ; 
Powell,  258-272;  3  Buss.  Cr.  485-489;  Steph.  art.  8; 
Whart.  ss.  1136-1155.] 

STATEMENTS.^'*^ — When  statements  made  in  a  party's 
presence  have  been  replied  tOy  they  will  be  evidence  against 
bim  of  the  facts  stated  to  the  extent  that  his  answer  directly 
or  indirectly  admits  their  truth  (Tay.  s.  815  ;  Child  v.  Grace, 
2  0.  &  P.  193 ;  Jones  v,  Morrell,  i  C.  &  K.  266 ;  R.  v,  John, 
7  C.  &  P.  324) ;  while  his  denial  will  render  them  nugatory, 
if  not  altogether  inadmissible  (R.  v,  Welsh,  3  F.  &  F.  275  ; 
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see  note  to  this  cafie,  3  Euss.  Cr.  488 ;  Jones  v.  Morrell, 
supra). 

So,  a  party's  aUence  will  render  statements  made  in  his 
presence  (or  hearing  only :  Neile  v.  Jackie,  2  0.  &  K.  709) 
evidence  against  him  of  their  truth,  when  he  is  reasonably 
called  on  to  reply  to  such  statements. 

And  even  where  the  matter  is  not  within  his  knowledge 
(Hayslep  v,  Gymer,  i  A.  <fe  E.  165  ;  Price  v.  Burva,  6  W.  R. 
40 ;  R.  V.  Cox,  I  F.  &  F.  90 ;  R.  v,  Mallory,  15  Cox  458), 
or  the  statements  are  not  directly  addi'essed  to  him  (R.  v. 
Cox,  aupra  ;  R.  v.  Mallory,  supra) ;  the  evidence  is,  it  seems, 
strictly  admissible,  although  its  weight  may  be  slight. 

But  when  the  circumstances  are  such  that  a  reply  cannot 
properly  be  expected,  the  party's  silence  will  aJQTord  no 
inference  of  assent.  Thus,  the  officious  observations  of  a 
mere  stranger  may  often  best  be  rebuked  in  this  manner 
(Child  V,  Grace,  2  C.  &  P.  193  ;  Lucy  v.  Mouflet,  5  H.  &  N. 
229  ;  Wiedemann  v,  Walpole  (1891),  2  Q.  B.  534).  So,  state- 
ments made  in  a  party's  presence  during  a  trial  are  not 
generally  receivable  against  him  merely  on  the  ground  that 
he  did  not  deny  them,  for  the  regularity  of  judicial  proceedings 
prevents  the  free  interposition  allowed  in  ordinary  conver- 
sation (Melen  v.  Andrews,  M.  &  M.   336  ;  R.  v,  Appleby, 

2  Stark.  N.  P.  C.  33;  R.  v»  Turner,  i  Moo.  C.  C.  347; 
Child  V.  Grace,  2  C.  &  P.  193  ;  though  see  CoUedge  v.  Horn, 

3  Bing.  19,  and  antSj  p.  143).  Even  here,  however,  cases 
may  occur  in  which  the  refusal  of  a  party  to  repel  a  charge 
made  in  a  court  of  justice  (Simpson  v,  Robinson,  12  Q.  B. 
512),  or  to  cross-examine  or  contradict  a  witness  (R.  v, 
Coyle,  7  Cox  74),  or  to  reply  to  an  affidavit  (Morgan  v.  Evans, 
3  C.  &  F.  159,  203;  Freeman  v.  Cox,  8  Ch.  D.  148; 
Hampden  v.  Wallis,  27  Ch.  D.  251),  may  aJQTord  a  strong 
presumption  that  the  imputations  made  against  him  are 
correct. 

In  America,  silence  has  been  rejected  as  evidence  of 
assent  to  statements  made  in  a  party's  presence  when  he  was 
drunk  (State  v.  Perkins,  3  Hawks.  377);  asleep  (Lanergan 
V,  People,  39  N.  Y.  39) ;  deaf  (Tufts  v.  Charlestown,  4  Gray 
537))  ignorant  of  the  language  (Wright  v,  Maseras,  56 
Barb.  N.  Y.  521)  ;  in  custody  (Com.  v.  Walker,  13  Allen 
(Mass.)  570  ;  though  see  R.  v.  Cox,  supra);  or  had  for  a 
proper  purpose  promised  to  keep  silence  (Slattery  v.  People, 
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76  111.  217);  so,  where  the  statements  were  those  of  a 
minister  made  during  divine  service  (Johnson  v.  Trinity 
Church,  II  Allen  123). 

DOOUMENTS.^''^ —  Documents  in  a  party's  possession 
which  he  has  in  any  way  recognised^  adopted^  or  cucted  upan^ 
are,  generally  speaking,  evidence  against  him  of  the  truth  of 
their  contents.  So,  as  we  have  seen,  documents  whidi  a  party 
has  caibsed  to  he  made  or  knowingly  used  as  true  in  a  judicial 
proceeding  to  prove  a  particular  fact,  are  admissihle  against 
him  in  subsequent  proceedings  to  prove  the  same  fact  even  on 
behalf  of  strangers  {oMe,  p.  143).  And  where  a  party  has 
invited  a  letter  it  may,  it  seems,  be  received  against  him  as 
some  proof  of  its  contents,  even  though  only  constructively 
in  his  possession  (R.  v.  Cooper,  i  Q.  B.  D.  19). 

The  meve  failure  to  answer  a  letter  or  object  to  an  account ^ 
however,  will  not  generally  imply  an  admission  of  its 
contents.  "  What  is  said  to  a  man's  face  he  is  in  some 
degree  called  on  to  contradict,  if  he  does  not  acquiesce  in  it ; 
but  it  is  too  much  to  say  that  a  man  by  omitting  to  answer 
a  letter  admits  the  truth  of  the  statements  it  contains" 
(Fairlie  v»  Denton,  3  C.  <k  P,  103,  per  Lord  Tenterden) ;  or 
"  that  every  paper  a  man  holds  purporting  to  charge  him 
with  a  debt  or  liability  is  evidence  against  him  "  (Doe  v. 
Frankis,  11  A.  &  E.  792,  per  Lord  Denman;  and  see  Bichards 
V,  Gtellatly,  L.  R.  7  C.  P.  127;  Wiedemann  v.  Walpole, 
supra).  But  it  is  otherwise  if  the  letter  is  sent  imder  circum- 
stances which  entitle  the  writer  to  an  answer  (Edwards  t;. 
Towels,  5  M.  &  G.  624;  Richardson  v,  Dunn,  2  Q.  B.  218  j 
Craskill  V,  Skene,  14  Q.  B.  664;  Fairlie  v,  Denton,  supra; 
Lucy  V,  Mouflet,  5  H.  <S^  N.  229  ;  Freeman  t?.  Cox,  8  Ch.  D. 
148  ;  Hampden  v.  Wallis,  27  Ch.  D.  251).  So,  in  the  case  of 
merchant's  accounts,  a  presumption  of  correctness  will 
generally  arise  unless  objection  be  made  within  a  reasonable 
time  ;  and  objection  to  one  item  only  may  imply  assent  to 
the  others  (Tay.  s.  810). 

Access  to  docnments,  if  coupled  with  due  opportimity  of 
testing  their  accuracy,  may  also,  by  raising  a  presumption  of 
knowledge  and  non-objection,  sometimes  affect  a  party  with 
an  implied  admission  of  their  correctness  (Tay.  s.  812). 
Thus,  the  rules  of  a  club  or  the  proceedings  of  a  society, 
recorded  by  the  proper  officer  and  accessible  to  the  members 
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(Raggett  V.  MuBgiave,  2  C.  &  F.  556 ;  Aldersoii  v.  Clay,  i 
Stark.  405  ;  Aahpitd  v.  Sercombe,  5  Ex.  147) ;  or  an  a«couDt- 
book  ^pt  openly  iu  a  dub-rooni  (Wiltzie  v.  Adameon,  i 
Phil.  £y.  357),  are  endence  against  the  meml^ers.  And  so, 
generally,  with  books  kept  between  master  find  servant, 
trader  and  shopman,  or  banker  and  customer. 

Partnership  books,  being  accessible  to  all  the  partners, 
and  kept  «nore  or  leas  under  tbeir  individual  supervision, 
may  alec  generally  be  received  as  pnmd/ade  evidence  inier 
ee  (Hndley,  Partnership,  536 ;  0.  33,  r.  3);  unless  the  entries 
can  in  fact  be  proved  to  have  been  made  without  the 
knowledge  of  any  particular  partner,  when,  as  against  him, 
they  will,  it  seems,  be  inadmissible  (Hutchinson  v.  Smith, 
5  Ir.  Eq.  117;  Stewart's  case,  i   Ch.  App.  p.  587;  ante, 

This  presumption  of  correctneae,  however,  does  not 
^ply  to  the  case  of  a  director  with  respect  to  the  books  of 
a  company ;  th^^  being  no  inference  of  knowledge  from  his 
merely  acting  as  such,  nor  any  duty  upon  hirri  to  know  their 
contents  (Hallmark's  case,  9  Oh.  D.  329).  N^or  are  share- 
holders, as  between  themselves  and  their  directors,  presumed 
to  have  such  knowledge  (Lindley,  Company  Law,  312). 
And  entries  in  the  books  of  a  corporation  upon  private 
matters  are  not  evidence  against  its  members  (unless  made 
BO  by  statute),  even  though  they  have  a  legal  right  of 
inspection,  unless  their  acquiescence  in  the  entries  is  shown 
(Hill  ».  Manchester,  &c.,  Co.,  $B.&.  Ad.  866 ;  Corporation 
of  Waterford  V.  Price,  9  Ir.  L.  R,  310;  see  post,  p.  245), 

EXAMPLES. 

AdmiitiMe.  laadmissibU . 

(a)  A.  JB  indicted  for  receiving  (a)  A.  is  indicted  for  receiving 

property  allied   to  have  been  property  alleged   to   have  been 

BtoleDb;B.     A  confession  made  stolen  b;  B.    A  confession  made 

by  B.  to  a  conatable,  in  the  pre-  by  B.    to  a  magistrat*  on  the 

Rence  of,  and  not  denied  by,  A.,  hearing   of  tbe  charge,   in  the 

that  be  (B. )  bad  stolen  the  goods,  presence  of,  and  not  denied  by, 

is  admissible  against  A.  to  prove  A.,  that  he  (B.)  had  stolen  the 

that  fact  (B.  v.  Coii,  I   F.  &  F.  goods,  is  not  admissible  against 

90).      80,  on   a  similar  cbaige  A.   to  prove    that    fact    (R    v. 

against  A.,  who  was  a  marine  Appleby,  3  Stark.  33 ;  R.  v.  Tur- 

Btore  dealer,  a  constable  having  ner,  i  Moo.  C,  C.  347).— So,  with 

asked  him  where  he  had  bought  remarks  by  a  magistrate  (Child 

the  goods,  to  which  he  replied  v.  Grace,  z  C.  &  P.  193)  ;  or  prose- 
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Admi8$ible, 

that  his  wife  would  make  out  a 
list  of  the  things; — a  list  snbse- 
quently  handed  to  the  constable 
by  A.'s  wife, who  remarked  in  A.  's 
presence,  '*This  is  the  list  of 
what  we  bought,  and  what  we 
gave  for  them,"  is  admissible 
against  A.,  although  he  had  not 
read  the  list ;  the  statement  was 
not  addressed  to  him ;  and  his 
wife  was  not  a  competent  wit- 
ness (R.  V.  Mallorj,  15  Cox  458, 
13  Q.  B.  D.  33). 

A.  snes  B.  for  money  paid  by 
A.  as  B.'s  surety  to  C. ; — a  state- 
ment made  by  A.  to  B.,  that  the 
former  had  paid  the  money  to 
C,  which  B.  did  not  at  the  time 
deny,  is  evidence  against  B.  to 
prove  the  fact  (Price  v,  Burva,  6 
W.  R.  40). 

A.  sues  B.  for  breach  of  pro- 
mise of  marriage  ;  an  oral  state- 
ment made  by  A.  to  B.,  "Yon 
know  you  have  always  promised 
to  marry  me,  and  now  you  don't 
keep  your  word,"  to  which  B. 
made  no  answer,  is  admissible  to 
prove  the  promise  (Bessela  v. 
Stem,  2  C.  P.  D.  265).  In  divorce 
cases  evidence  of  this  kind  will 
not  dispense  with  the  necessity 
of  calling  witnesses,  if  they  are 
available,  to  prove  the  facts  ad- 
mitted (White  V.  White,  62  L.  T. 

663). 

A.  's  counsel  makes  a  statement 
in  an  interlocutory  proceeding 
before  a  judge  in  chambers 
which  conduces  to  a  decision  in 
A/s  favour.  The  statement  is 
made  in  the  presence  of  A.'s 
solicitor,-  who  does  not  deny  it. 
This  statement  is  evidence 
against  A.  on  the  hearing  of  the 
action  (Haller  v.  Worman,  3 
L.  T.  N.  S.  741  ;  it  is  also  evi- 
dence as  an  admission  by  A.'s 
counsel:  ante,  142). 


Inadmis9tbU» 

cntor  (Finden  v,  Finden,  M.  &  M. 
461) ;  or  the  depositions  of  wit- 
nesses (Helen  v.  Andrews,  id. 
336.  In  R.  V,  Edmunds,  6  C.  &  P. 
164,  and  Jones  v.  Morrell,  i  Ck 
K.  266,  such  depositions  were 
admitted,  not  as  evidence  of 
their  truth,  bat  as  producing  a 
rapiy  from  the  prisoner.  In  R.  v, 
Itoun,  49  J.  P.  743,  they  were 
received  for  the  former  purpose, 
sed  qti,  ;  and  in  this  case  and 
R  V.  Edmunds,  the  witness  being 
dead,  the  evidence  might  have 
been  supported  as  testimony 
given  in  former  trials,  3  Rnss.  Cr. 

487  i9) ). 


A.  sues  B.  for  breach  of  pro- 
mise of  marriage  ;  a  letter  writ- 
ten by  A.  to  B.,  stating  that  B. 
had  promised  to  marry  A.,  to 
which  letter  B.  did  not  reply,  is 
not  admissible  either  in  proof 
or  corroboration  of  the  promise 
(Wiedemann  v,  Walpole  (1891), 
2  Q.  B.  534 ;  nor  is  a  similar  letter 
written  to  B.  by  the  clergyman 
of  A.'8  parish :  ibid,). 


A.  indicts  B.  for  Hbel  in  dt 
scribing  him  as  a  swindler.  On 
the  publication  of  the  libel  A. 
had  sent  a  friend  to  B.  to  de- 
mand an  explanation,  and  B.  had 
thereupon  shQwn  the  friend  a 
copy  of  a  French  police  report  in 
which  B.  was  similarly  described. 
This  report  is  not  evidence 
against  A.  of  the  facts  stated,  as 
the  friend  was  not  his  agent  for 
the  purpose  of  making  admis- 
sions (B.  V,  Labouchere,  14  Cox 
419.  The  report  was  admitted 
to  show  the  bona  fides  of  the  de- 
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Admissible, 


(6)  In  an  action  between  A. 
and  B.  an  affidavit  which  A.  had, 
in  a  former  suit  between  himself 
and  C,  knowingly  used  to  prove 
a  certain  fact,  is  evidence  against 
A.  of  the  same  fact,  though  the 
deponent  is  present  in  court  and 
might  be  called  as  a  witness 
(Bricknell  v,  Hulse,  7  A.  &  E. 

454). 

In  an  action  by  A.,  a  copy- 
holder,  against  B.,  the  lord  of  a 
manor,  a  copy  of  an  ancient 
decree  establishing  the  customs 
of  the  manor,  which  B.  had  given 
0.  in  proof  thereof,  is  primary 
evidence  of  such  customs  against 
.  B.  (Price  v.  Woodhouse,  3  Ex. 
616). 


A.  is  chained  with  obtaining, 
and  attempting  to  obtain,  money 
by  false  pretences  from  four 
persons,  by  means  of  an  adver- 
tisement offering  employment  to 
all  who  would  send  the  adver- 
tiser   IS,    in   stamps.      Letters 


Inadmisstbie. 

fence,  but  not   to   justify   the 
libel :  ante^  p.  58). 

A.  sues  B.,  an  underwriter,  in 
respect  of  the  loss  of  a  vessel. 
A.'s  shipping  agents  having 
written  to  C,  a  passenger  by  the 
vessel,  for  information  as  to  its 
loss,  used  C.'s  reply  to  induce  B. 
to  pay  the  policy-moneys.  The 
statements  contained  in  this 
letter  are  not  evidence  against 
A.  as  admissions  by  his  agent 
(Cottle  V.  Champion,  2  Peake 
45,  and  White  v.  Dowling, 
infra). 

(b)  In  an  action  between  A. 
and  B.,  an  affidavit  which  had, 
in  A.'s  absence  and  without  his 
knowledge,  been  made  and  used 
by  his  attorney's  clerk  in  an 
earlier  stage  of  the  same  action, 
is  not  admissible  in  proof  of  the 
facts  stated  against  A.  (White 
V.  Dowling,  8  Ir.  L.  R.  128). 

In  an  action  by  A.,  a  copy- 
holder, against  B.,  the  lord  of  a 
manor,  a  copy  of  an  ancient 
decree  establishing  the  customs 
of  the  manor,  which  had  been 
found  deposited  among  the  pa- 
pers of  a  former  deceased  lord,  is 
not  admissible  against  B.  as  pri- 
mary evidence  of  such  customs, 
in  the  absence  of  evidence  that 
the  former  lord  had  dealt  with  it 
as  a  true  account  thereof  (Price 
V.  Woodhouse,  8U2>ra,  Sach  pos- 
session, however,  was  regarded 
as  a  sufficient  recognition  of  the 
document  as  a  true  copy  of  the 
decree,  to  admit  it  as  secondary 
evidence  on  proof  of  the  loss  of 
the  original). 

A.,  a  letter-carrier,  is  chained 
with  secreting  a  letter  contain- 
ing a  bill  of  exchange.  The 
letter,  which  is  found  in  his 
possession,  states  that  the  bill 
is  enclosed.  The  letter  is  not 
admissible  to  prove  that  the  bill 
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Admissible, 

from  281  other  persons,  ex- 
pressed to  be  in  answer  to  the 
advertisement,  and  each  en- 
closing 12  stamps,  which  letters 
were  intercepted  by  the  post- 
master, and  had  never,  in  fact, 
reached  A.  ; — held,  admissible 
against  him  (R.  v.  Cooper,  i 
Q.  B.  D.  19).  It  is  hot  qnite 
clear  whether  the  Court  in  this 
case  deemed  the  letters  admis- 
sible in  proof  of  the  facts  stated, 
or  merely  as  original  evidence 
showing  a  fraudulent  design. 
Mr.  Wharton  thinks  the  former 
view  can  be  supported,  on  the 
ground  that  the  letters  were 
invited  by  A.,  and  were  in  the 
possession  of  the  postmaster  as 
his  a^ent  (Whart.  s.  11 54,  note; 
see  Cottle  v.  Champion,  suprtly  for 
a  case  where  a  letter  invited  by 
a  party's  agent  was  rejected). 

A.  sues  B.  for  work  done  at  a 
honse  occupied  by  the  latter,  but 
owned  by  C.  A.  had,  through 
his  agent,  sent  his  bill  to  B., 
and  B.  had  replied  to  the  agent 
that  before  the  work  was  begun 
A.  was  informed  it  would  be 
paid  for  by  C,  who  must  be 
looked  to  for  payment.  A.  saw 
this  letter,  and  did  not  at  the 
time  deny  the  facts  stated. 
Held,  that  the  letter  was  evi- 
dence against  him  that  C,  and 
not  B.,  was  liable  (Carne  v.  Steer, 
S  H.  &  N.  628). 


Inadmissihle. 

was  enclosed,  though  it  may  be 
t&bA  against  A.  as  being  in  his 
possession  (R  o.  Plomer,  R.  &  R. 
264).  So,  when  letters  from  a 
third  person,  found  in  a  bank- 
rupt's possession  after  his  bank- 
ruptcy, but  bearing  post-marks 
before  it,  referred  to  requests 
made  by  the  bankrupt  for  assist- 
ance, which  the  writer  declined 
to  give,  the  letters  were  rejected 
as  proof  of  their  contents,  though 
admitted  to  show  the  bai&- 
rupt's  knowledge  of  his  position 
(Vacher  v.  Cocks,  M.  &  M.  353 ; 
Cotton  V.  JameBf  M.  &  M.  275). 


A.  is  charged  with  libelling^ 
B.  A.'s  similar  libel,  published 
by  C.  against  B.  some  time  be- 
fore, had  been  brought  to  A.*s 
notice,  but  he  had  taken  no  pro- 
ceedings against  C.  ; — held,  that 
C.'s  libel  was  not  admissible 
to  prove  the  truth  of  the  impu- 
tations contained,  on  the  ground 
that  B.  had  by  his  conduct  im- 
pliedly admitted  its  truth  (R.  v. 
Newman,  i  E.  &  B.  268;  R.  v. 
Holt,  5  T.  R.  436 ;  and  see 
Wiedemann  v.  Wadpole,  ex- 
amples (a),  supra). 
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CHAPTER  XXII. 
CONFESSIONS. 

In  criminal  cases,  a  confession  made  by  the  accused 
voluntarily  is  evidence  against  him  of  the  facts  stated. 
But  a  confession  made  after  suspicion  has  attached  to 
or  a  charge  been  preferred  against  him  (E.  v.  Gillis,  1 1 
Cox  69,  per  Fitzgerald,  B. ;  E.  v.  Tubby,  S  C.  &  P. 
530;  Greenl.  s.  215),  and  which  has  been  induced  by 
any  promise  or  threat  relating  to  the  charge,  and  made 
by  or  with  the  sanction  of  a  person  in  authority,  is 
deemed  not  to  be  voluntary,  and  is  inadmissible. 

Principle. — ^The  ground  of  reception  in  the  former  case 
is  the  presumption  that  no  person  will  voluntarily  make  a 
statement  against  his  interest  unless  it  be  true.  The  ground 
of  rejection  in  the  latter  is  the  danger  that  the  prisoner  may 
be  induced,  by  hope  or  fear,  to  criminate  himself  falsely 
(3  Euss.  Cr.  442  ;  Joy,  51.  In  E.  i?.  Baldry,  2  J>en.  430,  how- 
ever, this  ground  was  denied  by  Pollock,  C.B.,  and  Campbell, 
C.B.,  who  stated  the  reason  to  be  that  it  would  be  unsafe  for 
juries  to  act  upon  confessions  made  under  a  bias ;  though 
see  remarks  of  the  former  arguendo,  and  of  the  latter  in 
E.  V,  Scott,  I  D.  &  B.  47,  recognising  the  first-mentioned 
principle.  Mr.  Taylor  suggests  as  a  further  reason  for  the 
exclusion,  that  the  reception  of  such  evidence  might  en- 
courage the  police,  in  the  hope  of  professional  advancement, 
to  extort  criminatory  statements  from  their  prisoners: 
s.  874), 

Burden  of  Proof. — ^Whether  it  lies  upon  the  prosecution 
to  negative,  or  upon  the  prisoner  to  establish,  undue 
influence,  admits  of  some  doubt.     The  former  was  held  by 


Park«,  B.,  in  B.  v,  Warringham,  2  Den.  447  ;  and  see  R. 
V.  SwathinB,  4  C.  &  P- 548 ;  and  B.  t>.  Gillis,  1 7  Ir.  C.  L.  Kep. 
512,  per  Fittgfieali,  B.,  though  the  weight  of  authority 
seems  in  favour  of  the  Utter  view ;  R.  v.  Clewes,  4  C.  &  P. 
221 ;  R.  u.  Taylor,  8  0.  4  P.  734, perPatteson,  J.,  expressing 
the  opinion  of  the  judges ;  R.  v.  'Williams,  3  Russ.  Cr.  49  7  ; 
R.  V.  Gamer,  1  Den.  329,  Roa.  Or.  Ev.  40.  If  there  is 
reason  to  suspect  impxiper  influence,  however,  it  is  usual 
for  the  prosecution  to  negative  it  {Ros.  Cr,  Ev,  53). 

[Tay. 88.862-906;  Best,  SB.  551-553;  3  Ross.  Cr. 440-499; 
R08.  Cr.  Ev.  38-54  ;  Powell,  295-306  ;  Bteph.  art.  2 1-24  j 
Joy  on  Confeseions.l 

(i.)  Peraons  in  Authority."' — ^To  exclude  a  confession, 
the  inducement  must  have  been  held  out  by  a  pet«on  in 
authority— i.e.,  some  one  engaged  in  the  arreet,  detention, 
exatnination,  ot  progeeution  of  the  accused  ;  or  by  some  one 
acting  in  the  presence,  and  without  the  dissent,  of  such  a 
person  (3  Russ.  Or,  468;  R.  v.  Poulteney,  7  C.  4  P.  302  ; 
Se  Spencer,  ibid.  -j-jB ;  R.  v.  Taylor,  mjn-a;  R.  e.  Drew, 
8  C.  i  P.  140 ;  B.  V.  Simpson,  i  Moo.  C.  C.  410 ;  and  note 
3  Buss.  Cr.  470;  R.  V.  Laugher,  2G.  <feE.  225;  B.  w.Millen, 
3  Cox  507 ;  R.  V.  Hewett,  C.  &  M.  534 ;  R.  v.  Luckturst, 

2  Dears.  245;  R. ».  Jone«,  49  J.  P.  728;  cojiira,  R.u.  Parker, 
8  Cox  465,  where,  however,  no  counsel  appeared  and  no 
reasons  are  given  ;  see  Bos.  Cr.  £v.  45  ) ;  or,  perhaps,  by  some 
on©  erroneously  believed  by  the  accused  to  be  in  authority  (see 

3  Buss.  Cr.  465,  and  rwU;  R.  v.  Frewin,  6  Cor  530;  Tay. 
s.  874 ;  though  there  is  no  express  decision). 

lie  following  have  been  held  to  fall  within  the  defini- 
tion : — A  constable,  or  other  officer,  having  the  accused  in 
custody  (R.  V.  Shepherd,  7  C.  A  P.  579;  B.w.  Gillis,  «ipra; 
or,  in  cases  of  felony,  perhaps  a  private  person  arresting, 
3  Ruse.  Cr.  464,  and  note  :  Ros.  Cr.  Ev.  44) ;  the  prosecutoi- 
(B.  V.  Jenkins,  R.  &  R.  492) ;  or  his  wife  (R.  v.  TJpchurcfa, 
1  Moo.  C.  C.  465) ;  or  partner's  wife,  if  the  offence  concerns 
a  partnership  (E,.  *.  'Warringham,  gupra) ;  or  his  attorney, 
-(B.  V.  Croydon,  2  Cox  67);  the  master  or  mistress  of  the 
prisoner,  if  the  offence  has  beea  committed  against  the  person 
orproperty  of  either,  but  otherwise  not  {R.  v.  Moore,  2  Den. 
512) ;  a  magistrate,  whether  acting  in  the  case  or  not  {R.  v, 
Gillis,  mipra ;  R.  v.  Clewes,  4  C.&  P.  221);  the  magistoates' 
clerk  (R,  v.  Drew,  8  C.  i  P.  140). 
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It  is  doubtful  whether  a  private  person,  to  whose  tem- 
porary custody  the  accused  has  been  committed  by  a  con- 
stable, is  a  person  in  sufficient  authority  (the  affirmative  was 
held  in  R.  v,  Enoch,  5  C.  &  P.  539  ;  and  R.  v,  Windsor,  4 
F.  &  F.  366,  the  case  of  a  female  searcher  ;  and  see  Ros.  Or. 
Ev.  45,  and  3  Russ.  Or.,  471  ;  corUra  in  R.  v.  Sleeman,  2 
Dears.  249,  and  R.  v.  Vernon,  12  Cox  153 ,  and  see  Tay. 
s.  873,  note) ;  or  the  chaplain  of  a  gaol  (the  affirmative  is 
stated  in  3  Russ.  Cr.  464,  citing  R.  v.  Gilham,  i  Moo.  0.  0. 
186,  but  qucere  whether  this  case  is  any  authority  for  the 
point :  Ros.  Cr.  Ev.  43,  44) ;  or  a  surgeon  (R.  v.  Kingston,  4 
C.  &  P.  387  ;  R.  V.  Gibbons,  i  C  &  P.  97,  and  R.  v,  Bowden, 
cited  Tay.  s.  880,  note,  support  the  affirmative,  though  it  is 
difficult  to  see  upon  what  ground ;  see  R.  v.  Cain,  i  Craw.  &  D. 
C.  C.  37) ;  or  the  husband  of  the  prisoner  (R.  «?.  Laugher, 
2  C.  &  K.  225).  The  captain  of  a  ship,  merely  as  such, 
would  seem  not  to  be  in  such  a  position  with  regard  to  the 
crew  (R.  v.  Moore,  2  Den.  526,  explaining  that  in  R.  v. 
Parratt,  4  C.  &  P.  570,  contra,  the  captain  had  threatened  to 
take  part  in  the  prosecution) ;  nor  is  the  wife  of  a  constable 
a  person  in  authority  (R.  v.  Hardwick,  i  C.  &  P.  98, 
note  (b) ). 

A  confession  made  to,  but  not  induced  by,  a  person  in 
authority  is  admissible  (R.  v.  Gibbons,  stipra  ;  R.  v.  Tyler, 
I  C.  &  P.  129);  while,  conversely,  a  confession  induced  by, 
though  not  made  to,  such  a  person  will  be  rejected  (R.  v, 
Boswell,  C.  &  M.  584 ;  R.  v,  Blackburn,  6  Cox  333). 

(ii.)  The  Inducement.*^^ — A  promise  or  threat,  in  order 
to  exclude  a  confession,  must  relMe  to  the  charge — i.e.,  must 
reasonably  imply  that  the  prisoner's  position  with  reference 
to  it  will  be  rendered  better  or  worse  according  as  he  does 
or  does  not  confess  (Tay.  ss.  879—881 ;  3  Russ.  Cr.  42,  43  ; 
Steph.  art.  22). 

It  need  not  be  repress,  but  may  be  implied  from  the  con- 
duct of  the  person  in  authority,  the  declarations  of  the 
prisoner,  or  the  circimistances  of  the  case  (R.  v.  Gillis, 
supra) ;  nor  need  it  be  made  directly  to  the  prisoner ;  it  is 
sufficient  if  it  may  reasonably  be  presumed  to  have  come  to 
his  knowledge,  providing,  of  course,  it  appears  to  have  in- 
duced the  confession  (R.  v.  Harding,  i  Arm.  M.  &  0.  340 ; 
R.  V,  Boswell,  C.  &  M.  584;  R.  v.  Blackburn,  6  Cox  633 ; 
R.  V.  Dingley,  i  C.  &  K.  637  ;  Tay.  s.  885). 
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But  a  promise  or  threat  to  one  priaoner  will  not  ezdude  a 
confession  made  by  another  who  was  present  and  heard  the 
inducement  (E..  v.  Jacobs,  4  Ooz  54 ;  B.  t.  Bate,  1 1  Cox  686) ; 
nor  will  an  inducement  to  confess  as  to  one  erime  invalidate 
a  confession  as  to  a  different  one  (B.  t.  Warner,  .3  Buss.  Gr. 
4^2,  note) ;  unless  both  are  parts  of  the  same  transaction 
(B.  V.  Heam,  i  0.  &  M.  109).  So,  it  has  been  considered 
that  a  confession  induced  by  a  condUioncU  promiee  relating 
to  the  charge  will  not  be  excluded  if  the  prisoner  has  violated 
the  condition  (B.  v,  Dingley,  i  C.  &  K.  640 ;  and  see  B.  t. 
Burley,  2  Stark.  Ev.  13,  note,  afterwards  confirmed  by  all  the 
judges  :  Tay.  s.  881 ;  but  contra  in  Ireland,  B.  v,  McHugh, 
7  Cox  483 ;  B.  V.  Gillis,  supray  explaining  B.  v.  Burley  :  see 
also  on  this  subject  Bos.  Cr.  Ev.  125-127  ;  3  Buss.  Cr.  449, 
600-602).  Neither  will  a  confession  be  excluded  which  has 
been  obtained  from  the  accused  by  an  inducement  relating 
to  some  collateral  matter  unconnected  with  the  charge  (Tay. 
s.  880) ;  or  by  moral  or  religious  exhortation  (whether  by  a 
chaplain :  B.  v,  GiUam,  i  Moo.  C.  C.  186 ;  or  others :  B.  v, 
Jarvis,  L.  B.  i  0.  C.  B.  96 ;  B.  v.  Beeve,  ihid,  362) ;  or  by  a 
promise  of  secrecy  (B.  v.  Shaw,  6  C.  k  P.  372  ;  Com.  v, 
Knapp,  9  Pick.  496) ;  or  even  by  false  representations  made 
to,  or  deception  practised  upon,  him  (B.  v.  Derrington,  2 
O.  &  P.  418 ;  B.  t?.  Burley,  svprct) ;  or  by  his  having  been 
nuide drunk  for  the  purpose  (B.  v,  Spilsbury,  7  C.  &  P.  187) ; 
or  by  questions  which  he  need  not  have  answered  having 
been  put  to  him,  whether  by  a  magistrate,  constable,  or 
piivate  person  (B.  v.  Bees,  7  C.  <fe  P.  569 ;  B.  r.  Bartlett, 
ibid,  832  :  B.  v.  EUis,  By.  &  M.  432 ;  B.  v,  Thornton,  i  Moo. 
C.  C.  27 ;  B.  V.  Wild,  iUd.  452  ;  B.  v.  Kerr,  8  C.  &  P.  176 ; 
B.  V.  Johnson,  15  Ir.  L.  B.  N.  S.  60 ;  Tay.  s.  881 ;  3  Buss.  Cr. 
472  ;  Bos.  Cr.  Ev.  48  ;  Steph.  art.  24 ;  Joy,  34-44 ;  contra, 
B.  V,  Devlin,  2  Cr.  k  Bix.  152  ;  B.  t;.  Bodkin,  9  Cox  403  ; 
B.  V.  Cravin,  15  Cox  656,  seem  not  to  be  law;  it  is,  however, 
improper  for  such  questions  to  be  put) ;  or  by  his  having 
been  allowed  to  speak  without  previous  caution  (B.  v,  Thorn- 
ton, Mf;?n»;  B.  V,  Long,  6  C.  &  P.  179 ;  Tay.  s.  881  ;  Steph. 
art.  24). 

So,  evidence  given  by  a  person  on  oath  as  a  witness,  in  a 
proceeding  having  reference  to  the  same  or  a  different 
matter,  is  receivable  against  him  as  a  confession  (B.  v. 
Chidley,  8  Cox  365;   B.  v.  Coote,  12  Cox  557;  3  Buss. 
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Cr.  473-482;  Tay.  ss.  897-899;  Ros.  Cr.  Ev.  119; 
Steph.  art.  23 ;  urdeaa  his  testimony  was  obtained  by  any 
inducement  (R.  v.  Gillis,  supra  ;  R.  v.  Cherry,  12  Cox  32  ;)  or 
uidtsa  he  was  improperly  compelled  to  answer  the  criminating 
questions  after  claiming  privilege  (R.  v.  Garbett,  i  Den. 
236;  R.  V.  Coote,  supra;  Tay.  s.  900;  3  Russ.  Cr.  482; 
Steph.  art.  23  :  the  grounds  of  exclusion  in  this  case  being, 
it  seems,  not  that  the  statement  is  likely  to  be  untrue,  but 
that  it  is  expedient  to  uphold  the  privilege  of  witnesses). 
The  same  rule  applies  to  compulsory  examinations  in  bank- 
ruptcy :  anto,  p.  114.  And  as  to  the  statutory  examination 
of  prisoners  before  magistrates,  which  must  w>t  be  on  oath, 
and  the  caution  necessary  to  be  given,  see  11  &  12  Yict. 
c.  42,  s,  18;  Tay.  ss.  888-901 ;  3  Russ.  Cr.  499-510;  Ros. 
Cr.  Ev.  55-60  ;  and  joo^^,  Depositions). 

lUegal  imprisomnent  has  been  held  to  exclude  a  confes- 
sion (R.  V.  Ackroyd,  i  Lew.  C.  C.  49  ;  but  see  R.  v,  Thornton, 
ibid.  49 ;  Tay.  s.  883 ;  3  Russ.  Cr.  458,  note), 

(iii.)  Removal  of  the  Inducement.^^^ — If  the  impression 
produced  by  the  promise  or  threat  is  clearly  shown  to  have 
been  removed — e.g.,  by  lapse  of  time,  or  by  an  intervening 
caution  given  by  some  person  of  superior  (but  not  of  equal 
or  inferior)  authority  to  the  person  holding  out  the  induce- 
ment— a  confession  subsequently  made  will  be  strictly  re- 
ceivable (Tay.  s.  878 ;  Ros.  Cr.  Ev.  45-48 ;  3  Russ.  Cr. 
458-463  ;  Steph.  aii;.  22.) 

(iv.)  Facts  discovered  in  Consequence  of  Inadmissible 
Confessions.^''^ — The  fact  that  property  has  been  delivered 
up  in  consequence  of  an  inducement  to  confess,  or  has  been 
discovered  through  the  help  of  an  inadmissible  confession, 
may  always  be  proved,  together  with  so  much  of  the  con- 
fession as  strictly  relates  to  such  fact,  for  these  portions  at 
least  cannot  be  untrue ;  but  independent  statements  not 
qualifying  or  explaining  the  fact,  though  made  at  the  time, 
will  be  rejected  (R.  v.  Butcher,  i  LiBa.  265,  note;  R.  v. 
Griffin,  R.  ^  R.  1 5 1 ;  R.  v.  Harris,  cited  Joy,  83 ;  R.  v,  Gould, 
9  C.  &  F.  364.  The  earlier  rule  admitted  the  facts,  but 
excluded  the  accompanying  statements :  R.  v,  Warwickshall, 
I  Lea.  263,  and  cases  cited  165,  note;  R.  v,  Cain,  i  Cr. 
ifcD.  37). 

If  the  inadmissible  confession  be  not  confirmed  by  the 
finding  of  the  property,  no  proof  either  of  the  statements 
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or  acts  can  be  received ;  for  the  influence  which  produces  a 
groundless  confession  may  equally  produce  groundless  con- 
duct (R.  V,  Jenkins,  B.  &  E..  492). 

[Tay.  ss.  902,  903 ;  3  Buss.  Cr.  482-485 ;  Bos.  Cr,  Ev.  49 ; 
Steph.  art.  22  ;  Joy,  81-88.] 

(v.)  To  and  hy  whom  Confessions  may  be  made.^^ — It  is 
in  general  immaterial  to  whom  a  voluntary  confession  has 
been  made.  Thus,  statements  which  the  accused  has  been 
overheard  muttering  to  himself  (B.  v,  Simons,  6  C.  &  P. 
540  ;  if  otherwise  than  in  his  sleep :  B.  v.  Sippet,  cited  Tay. 
s.  881),  or  making  in  confidence  to  his  wife  or  solicitor,  are 
admissible  against  him,  provided,  in  the  latter  case,  that  they 
are  independently  proved  (Tay.  s.  881.  In  B.  v.  Pamenter, 
12  Cox  177,  Kelly,  C.B.,  rejected  a  letter  from  a  prisoner 
to  his  wife,  which  had  been  intercepted  by  a  constable  who 
had  undertaken  to  post  it,  apparently  on  the  ground  that 
the  letter  really  belonged  to  the  wife,  who  could  not  have 
been  called  to  produce  it  had  it  reached  her  hands ;  but 
this  case  is  probably  not  law:  Tay.  s.  881,  note;  and  see 
B.  V.  Derrington,  2  C.  &  P.  418). 

On  the  other  hand,  a  prisoner  can  only  be  affected  by 
the  confessions  of  himself,  and  not  by  those  of  agerUSf  accom- 
plices, or  strangers  (B.  v.  Turner,  i  Moo.  C.  C.  347 ;  B.  r.  Gard- 
ner, 9  Cox  332  ;  Tay.  ss.  904-906 ;  3  Buss.  Cr.  485-491 ;  Bos. 
Or.  Ev.  49-51),  unless  made  in  his  presence  and  assented 
to  by  him  (B.  v.  Cox,  i  F.  &  F.  90 ;  B.  v,  Mallory,  15  Cox 
458).  Nor  of  coiu*se  can  such  confessions  be  used  in  his 
favour  (Gray's  case,  Ir.  Cir.  Bep.  76). 

And  if  the  confession  of  one  prisoner  implicate  others  by 
name,  though  the  whole  confession  must  be  received,  yet  it 
will  be  the  duty  of  the  judge  to  warn  the  jury  that  it  is 
only  evidence  against  the  maker  (Tay.  ss.  870,  871 ;  Bos. 
Cr.  Bv.  50.) 

It  is  very  doubtful  if  the  prosecutor  is  sufficiently  a  party 
to  the  inquiry  to  render  his  admissions  evidence  for  the 
accused,  although  they  may  of  course  be  proved  to  impeach 
his  own  testimony  as  a  witness  (Bos.  Cr.  Ev.  51;  in  B.  v. 
Amall,  8  Cox  439,  a  case  of  rape,  Martin,  B.,  admitted  state- 
ments made  in  the  presence  of  the  prosecutrix  as  evidence 
for  the  prisoner,  but  this  decision  does  not  seem  to  be  satis- 
factory :  see  note^  3  Buss.  Cr.  480). 
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AdmUaible, 


EXAMPLES. 


Inadmissible, 


(a)  A.,  a  maid-servanti  being 
charged  with  concealing  the 
birth  of  her  illegitimate  child, 
makes  a  confession  in  con- 
sequence of  an  inducement  held 
out  by  her  mistress  ; — the  con- 
fession is  admissible,  for  the 
mistress  is  not  a  person  in 
authority,  the  offence  having  no 
connection  with  the  manage- 
ment of  the  house  (R.  v.  Moore, 
2  Den.  522). 

(b)  Conf  essiolis  induced  by  the 
following  promises  or  threats 
from  persons  in  authority  have 
been  admitted. 

A  promise  to  give  the  prisoner 
a  glaiss  of  spirits  (B.  v.  Sexton, 
contra  J  cited  Joy,  17-19,  is  not 
law :  Tay.  s.  880 ) ;  or  to  strike 
off  his  handcuffs  (B.  v.  Green, 
6  C.  &  P.  655 ) ;  or  to  let  him  see 
his  wife  (B.  v.  Lloyd,  ibid.  393) ; 
for  these  are  matters  collateral 
to  the  charge. 

"  Be  sure  to  tell  the  truth  "  (R 
V.  Court,  7  C.  &  P.  486 ;  K  v. 
Holmes,  i  Cox  247 ) ;  "If  you 
have  committed  a  fault,  do  not 
add  to  it  by  saying  what  is 
untrue"  (Rt?.  Jarvis,  L.  B.  i  0. 
C.  R  96 ) ;  **  You  had  better^  as 
good  boys  J  teU  the  truth  ^^  (R  v. 
Beeve,  ibid.  362  ) ;  "  Kneel  down 
and  tell  me  the  truth  in  the 
presence  of  the  Almighty"  (B.  v. 
Wild,  R  &  M.  452 ) ;  «  Don't  run 
your  soul  into  more  sin,  but  tell 
the  truth"  (B.  v,  Sleeman, 
Dears.  269),  for  these  are  mere 
admonitions  on  moral  or  religions 
grounds. 

"  I  must  know  more  about  it " 
(B.  V.  Beason,  12  Cox  228) ; 
**  Now  is  the  time  for  you  to  take 
it  [the  stolen  property]  back  to 
the  prosecutrix  "  (B.  v.  Jones,  12 
Cox  241)  ;  "You  would  not 
have  told  so   many  falsehoods 


(a)  A.,  a  maid- servant,  being 
charged  with  setting  fire  to  her 
master's  house,  makes  a  con- 
fession in  consequence  of  an 
inducement  held  out  by  her 
mistress  ; — the  confession  is  in- 
admissible, for  the  mistress  is  a 
person  in  authority,  the  offence 
relating  to  her  husband's  pro- 
perty (R  V.  Upchurch,  i  Moo. 
C.  C.  465). 

(b)  Confessions  induced  by  the 
following  promises  or  threats 
from  persons  in  authority  have 
been  excluded : — 

**  It  is  no  use  to  deny  it,  for 
there  are  the  man  and  boy  who 
will  swear  they  saw  you  do  it " 
(R  V.  Mills,  6  C.  &  P.  146) ;  "  I 
dare  say  you  had  a  hand  in  it ; 
you  may  as  well  teU  me  all  about 
it"  (B.  V.  Croydon,  2  Cox  67); 
"  The  inspector  tells  me  you 
are  making  housebreaking  imple- 
ments ;  if  that  is  so,  you  had 
better  tell  the  truth"  (B.i;.  Fennell, 
7  Q.  B.  D.  147 ;  B.  V.  Hatts, 
49  L.  T.  780 ;  48  J.  P.  248 ;  "  The 
words  *  you  hsid  better '  seem  to 
have  acquired  a  sort  of  technical 
meaning,"  per  Kelly,  C.B. :  B.  v. 
Jarvis,  supra) ;  "  It  would  have 
been  better  if  you  had  told  at 
first "  (B.  V.  Walkley,  6  C.  &  P. 

175). 
"  If  you  tell  me  where  my  goods 

are,  I  will  be  favourable  to  you  " 

(B.  V,  Cass,  I  Lea.  293,  note).    A 

servant    in    the  custody    of   a 

constable  said  to  her  mistress, 

**  If  you  forgive  me,  I  wUl  tell 

the  truth  ;  "  the  mistress  replied, 

*•  Anne,  did  you  do  it  7  "  (R  v. 

Mansfield,    14   Cox   639}.      So, 

where  the  mistress  said,  "  If  you 

are  guilty,  do  confess ;   it  will 

perhaps  save    your  neck ;    you 

will  have  to  go  to  prison  ;  pray 
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had  jovL  not  been  concerned  in 
it.  Did  any  one  induce  yon  to 
do  it?" — for  no  promise  or 
threat  is  thereby  imported. 

"  What  you  say  will  be  used 
as  evidence  against  yon,"  or  "  for 
or  against  you  "  (B.  v.  Baldry,  2 
Den.  430,  overruling  several 
earlier  cases).  *^  Tou  are  in  the 
presence  of  two  police  officers  ; 
I  should  advise  that  to  any 
question  put  to  you,  you  wiU 

answer  truthfully Take 

care  we  know  more  than  you 
think  we  know"  (R,  v.  Jarvis, 
supra),  for  such  language  im- 
ports a  mere  caution. 


A  magistrate  having  told  the 
prisoner  that  his  wife  had 
already  confessed  the  whole  and 
that  there  was  enough  case 
against  him  to  send  a  bUl  before 
the  grand  jury,  asked  him 
what  he  had  to  say.  A  con- 
fession then  made  by  the 
prisoner  held  admissible  as  the 
magistrate's  statement  merely 
amounted  to  a  caution  (Wright's 
case,  I  Lew.  48,  and  see  R.  v. 
Long,  6  0.  &  P.  179). 

A.  and  B.,  apprentices,  are 
charged  with  robbing  their  mas- 
ter. The  master  had  told  A., 
in  the  presence  of  B.,  that  if 
he  did  not  confess,  a  constable 
would  be  sent  for.  A.  then  ad- 
mitted that  both  of  them  had 
robbed  their  master;  where- 
upon B.  said :  "  Yon  are  a  liar  ; 
I  only  took  one  handkerchief." 
— ^B.'s  confession  is  admissible, 
as  the  threat  was  not  made  to 
him;  but  A.'s  is  not  (R  v. 
Jacobs,  4  Cox  54  ;  and  see  B.  v. 
Bate,  II  Coz  686,  where  a  con- 
fession by  a  prisoner  was  re- 
ceived although  an  inducement 


InadmisHUe. 

tell  me  if  you  did  it ''  (R.  v.  Up- 
church,  I  Moo.  C.  C.  465).  ''  If  I 
tell  the  truth  shall  I  be  hung  ?  ** 
"  No,  nonsense,  yon  will  not  be 
hung  '*  (K  V,  Windsor,  4  F.  &  F. 
366).  **  I  only  want  my  money, 
if  you  give  me  that  vou  may  go 
to  the  devil ! "  (R.  v.  Jones,  M. 
&R.  152). 

"If  you  don't  tell  me,  you 
may  get  yourself  into  trouble, 
and  it  will  be  the  worse  for  yon  " 
(R.  V.  Coley,  10  Cox  536).  "  If 
you  don't  tell  me  I  will  send  for 
a  constable  "  (R.  v.  Richards,  5  C. 
&  P.  318).  "  I  shall  be  obliged 
if  you  would  tell  me  what  you 
know  about  it ;  if  you  wiU  not, 
of  course  we  can  do  nothing  for 
you  "  (R.  V.  Partridge,  7  O.  &  P. 

550- 
A. ,  a  postman,  being  in  custody 

for   tampering   with   letters,  a 

superior  clerk  in  the  post-office 

said  to  A.'s  wife,  "Do  not  be 

frightened  ;  I  hope  nothing  will 

happen  to  your  husband  beyond 

the  loss  of  his  situation.       A 

confession  afterwards  made  by 

A.  held  inadmissible,  as  the  wife 
might  have  communicated  the 
inducement  to  him  (R.  v.  Hard- 
ing, I  Arm.  M.  &  O.  340 ;  but 
see  R  V.  Bate,  aupra). 

A.  is  charged  with  setting  fire 
to  the  house  of  B.,  her  master. 
Shortly  after  the  fire  some  of 

B.  '8  goods  had  been  found  con- 
cealed in  the  garden  of  the 
house.  B.  thereupon  said  to  A. : 
*'  If  you  don't  tell  me  the  truth 
about  the  things  found  in  the 
garden,  I  will  send  for  a  con- 
stable. *'  A.  then  confessed  hav- 
ing set  fire  to  the  house.  This 
confession  is  inadmissible,  as  the 
threat  was  made  with  regard  to 
a  crime  which,  though  different, 
formed  part  of  the  same  trans- 
action as  the  first  (R  v,  Heam, 
I  C.  &  M.  109 ;  aliter,  if  the  two 
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.  Admissible. 

had  been  held  out  to  an  accom- 
plice which  might  have  been 
communicated  to  the  prisoner.  - 

A.  is  charged  with  murder ; — 
A.  had,  under  the  expectation  of 
being  allowed  to  turn  Queen*s 
evidence  against  his  accomplices, 
made  a  confession  to  a  magis- 
trate ;  but  afterwards,  refusing 
to  testify  against  them,  had  been 
put  upon  lus  own  trial.  Such  a 
confession  has  been  considered 
admissible  (R  v.  Dingley,  i  C.  & 
K.  637,  per  Pollock  C.B. ;  Tay.  s. 
881 ;  R.  V.  Burley,  2  Stark.  Ev. 
(3rd  ed.)  13,  note;  contra  in  B. 
V.  McHugh,  7  Cox  483,  and  B.  v, 
Gillis,  17  Ir.  O.  L.  Rep.  512,  in 
which  case  R.  v.  Burley  was  ex- 
plained as  deciding  merely  that 
the  prisoner's  breach  of  condi- 
tion rendered  him  liable  to  be 
tried  and  convicted  on  his  own 
confession,  if  the  latter  were 
legally,  but  not  if  it  were  ille- 
gally obtained). 

(c)  In  the  following  cases  the 
effect  of  the  original  inducement 
loasheld  to  have  ceased  and  the 
confession  to  be  admissible  : — 

A  constable  having  told  a  pri- 
soner that  it  Would  be  better  to 
confess,  the  magistrate  on  the 
following  morning,  bsfore  the 
prisoner  made  any  statement, 
cautioned  him  "  to  say  nothing 
against  himself  ;  '* — a  confession 
subsequently  made  held  admis- 
sible (R  V.  Lingate,  i  Phil.  Ev. 
410;  B.  V.  Bate,  11  Cox  686). 
So,  where  a  constable  had  made 
a  similar  remark  to  the  prisoner, 
and  the  latter  afterwards  asked 
the  manstrate  if  this  was  so  ? — 
to  whidi  the  magistrate  replied 
that  he  would  not  say  that  it 
was  (R.  V.  Rosier,  i  Phil.  Ev. 
4fo). 

A  magistrate  having  told  a 
prisoner  that  if  the  latter  would 


InadmissibU, 

crimes  had  been  on  distinct  oc- 
casions :  R.  V.  Warner,  3  Russ. 
Cr.  452,  note). 

A.  is  chained  with  murder. 
When  in  custSiy,  a  Government 
hand-bill,  offering  a  pardon  to 
any  accomplice  who  would  ^ve 
information  to  the  police,  nad 
been  brought  to  his  notice,  and 
induced  him  to  confess.  The 
confession  held  inadmissible  (R. 
V.  Boswell,  C.  &  M.  584  ;  B.  v. 
Dingley,  sup.;  R.  v,  Blackburn, 
6  Cox  333). 

A.  gives  evidence  in  a  trial 
induced  by  a  promise  from  a 
person  in  authority  that  it 
would  not  be  used  against  him. 
Such  evidence  is  not  admissible 
against  A.  as  a'  confession, 
though  it  would  be  if  given  in  a 
bankruptcy  proceeding  (B.  v. 
Cherry,  12  Cox  32). 


(c)  In  the  following  cases  the 
effect  of  the  original  inducement 
was  held  not  to  have  ceased  and 
the  confession  to  be  inadmis- 
sible : — 

A  constable  having  told  a 
prisoner  that  it  would  be  better 
to  confess,  the  prisoner  made  a 
statement,  which  was  afterwards 
taken  down  in  the  constable's 
deposition  and  read  over  to  the 
prisoner  in  the  presence  of  the 
magistrate.  Before  the  prisoner 
had  made  any  answer,  the  magis- 
trate cautioned  him  not  to  say 
anything  to  injure  himself,  as 
it  would  be  taken  down  and 
used  against  him.  The  prisoner 
then  said,  *'  What  I  have  stated 
before  is  true  ; " — held,  confes- 
sion inadmissible,  as  the  magis- 
trate, by  not  cautioning  the 
prisoner  that  he  must  not  lely 
on  the  constable's  promise,  had 
impliedly  sanctioned  it,  and  the 
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confess  he  would  use  his  influ- 
ence to  obtain  a  pardon  for  him, 
afterwards  reoeired  a  letter  from 
the  Secretary  of  State  refusing 
the  pardon,  which  letter  the 
magistrate  communicated  to  the 
prisoner.  A  confession  subse- 
quently made  held  admissible 
(B.  V.  CleweSi  4  C.  &  P.  221 ;  and 
see  B.  V,  Howes»  6  C.  &  F.  404). 


The  prosecutor's  wife  said  to 
the  prisoner,  *'  If  you  do  not  tell, 
I  will  send  for  a  constable  in 
the  morning  to  take  you  to  the 
magistrate."  The  prisoner  did 
not  then  say  anything,  but  next 
morning  being  arrested  made  a 
confession  on  iiis  way  to  the 
magistrate.  Confession  held  ad- 
missible, as  the  inducement — 
Tiz.,  that  the  constable  would 
not  be  sent  for,  and  the  prisoner 
would  not  be  taken  to  the  magis- 
trate— ceased  when  these  events 
happened  (B.  v,  Bichards,  5  C.  & 
P.  318). 


Inndmi$$ible, 

prisoner  might  well  have  be- 
Ueved  that  the  second  confession 
would  do  him  no  injury  (B.  v. 
Smith,  cited  3  Bus.  Cr.  461  ;  and 
see  B.  v.  Compson,  ibid,  462. 
In  K  V,  Homer,  i  Cox  364, 
however,  the  contrary  was  held 
on  identical  facts,  but  B.  v. 
Smith  was  not  cited,  and  no 
notice  was  taken  by  the  judge 
that  the  original  confession  had 
been  incorporated  in  the  con- 
stable's deposition;  see  note  to 
this  case,  3  Buss.  Cr.  462). 

A  constable  told  a  prisoner  in 
the  morning  that  it  would  be 
** better  to  tell  the  truth"  ;  in 
the  evening  another  constable 
cautioned  the  prisoner  that 
*' anything  he  might  say  would 
be  used  against  him."  A  con- 
fession afterwards  made  held 
inadmissible  (B.  v,  Doherty,  13 
Cox  23;  contra^  Tay.s.  878,  citing 
several  earlier  cases). — A  magis- 
trate having  told  a  prisoner 
that  if  the  latter  would  confess 
he  would  do  all  he  could  for 
him,  the  prisoner  subsequently 
confessed  to  a  turnkey  who  did 
not  caution  him.  Confession 
held  inadmissible  (B.  v.  Cooper, 

LC.  &  P.  525,  It  would  probably 
ive  been  inadmissible  even  iS. 
the  turnkey  had  cautioned  him). 
The  prosecutor's  wife  said  to 
the  prisoner,  "You  will  be  for- 
given if  you  confess " ;  the  pri- 
soner was  then  taken  before  a 
magistrate,  but  discharged  with- 
out having  confessed.  After- 
wards she  was  re-arrested,  when 
the  constable  said  to  her  in  the 
presence  of  her  mistress,  *'  You 
are  not  bound  to  say  anything, 
but  if  you  do,  your  mistress  will 
hear  you."  Confession  held  in- 
admissible, as  the  original  in- 
ducement might  be  considered 
to  have  been  re-sanctioned  by 
the  mistress  not  dissenting  from 
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{d)  A.  is  charged  with  stealing 
money  from  B.  The  fact  that  A. 
after  an  improper  inducement  to 
confess,  gave  up  the  money  to 
B.,  saying,  as  he  did  so,  that  it 
was  the  money  which  had  been 
stolen  from  him,  is  admissible 
(R.  V.  Griffin,  R.  &  R.  151). 

A.  is  charged  with  burglary. 
The  fact  that,  after  an  improper 
inducement,  A.  confessed  to 
having  thrown  a  lantern  into  a 
pond,  and  the  fact  that  the  lan- 
tern was  f onnd  there,  are  admis- 
sible (R.  V.  Gould,  9  C.  &  P.  364'; 
R.  V,  Harris,  cited  Joy,  83 ;  R.  v, 
Thurtell,  ibid.  84.  Aliter  as  to 
other  puts  of  the  confession). 

(e)  A.  is  charged  with  receiv- 
ing stolen  property.  A  confes- 
sion made  by  tne  thief  to  a  con- 
stable in  the  presence  of  and  not 
denied  by  A.,  is  admissible 
against  the  latter  (R.  v.  Cox,  i 
F.  &  F.  90,  anUf  p.  150). 


JnadmUsible, 

the  constable's  remark.  AlUer 
if  the  mistress  had  not  been 
present  (R  v.  Hewitt,  i  C.  &  M. 

534)- 
{d)  A.  is  charged  with  stealing 

money  from  B.    The  fact  that 

A.  after  an  improper  inducement 

to  confess,  gave  up  some  of  the 

money  to  B.,  saying,  as  he  did  so, 

that  it  was  all  he  had  left  of  it 

(R.  V.  Jones,  R.  &  R.   152),  or 

that  he  had  stolen  it  (2  East 

P.  C.  658),  is  inadmissible. 

A.  is  charged  with  theft.  The 
fact  that,  after  an  improper  in- 
ducement, A.  confessed  to  the 
theft ;  and  the  fact  that  he  took 
a  constable  to  a  house  where,  and 
to  persons  to  whom  he  said  he  had 
disposed  of  the  property,  which 
persons,  however,  denied  the  re- 
ceipt of  the  property  which  was 
nevfer  found,  both  held  inadmis- 
sible (R.  V.  Jenkins,  R.  &  R.  492). 

(e)  A.  is  charged  with  receiv- 
ing stolen  property.  A  confes- 
sion by  the  thief  that  he  had 
stolen  the  goods,  is  not  admis- 
sible against  A.  to  prove  that  fact 
(R.  V,  Turner,  i  Moo.  C.  C.  347). 

A.  is  charged  with  the  murder 
of  B.  A  death-bed  confession 
made  by  C.  that  he,  and  not  A., 
had  murdered  B.  is  inadmissible 
as  evidence  of  the  fact  for  A. 
(Gray's  case,  Ir.  Cir.  Rep.  76). 


(     i65    ) 


CHAPTER  XXIII. 
STATEMENTS  BT  DECEASED  PSRSON& 

The  second  main  class  of  exceptions  to  the  hearsay 
rule  consists  of  the  declarations  of  persons  sin(je  de- 
ceased, yhich  are  admissible  in  proof  of  the  facts 
declared  in  the  under-mentioned  cases,  the  truth  of  the 
declarations  being  deemed  to  b^  'primd  fack  guaranteed 
by  the  special  conditions  of  admissibility  imposed  ; 
(i)  Declarations  against  interest. 

(2)  Declarations  in  the  course  of  duty. 

(3)  Declarations  as  to  public  rights. 

(4)  Declarations  as  to  pedigree. 

(5)  Dying  declarations  in  cases  of  homicide. 

(6)  Declarations  by  testators  as  to  their  wills. 

In  (i)  and  (2}  the  declarations  are  admissible  generally 
upon  any  issue ;  in  (3)  to  (6)  the  declarations  are  only  ad* 
mitted  from  the  necessity  of  the  case,  and  in  proof  of  the  par- 
ticular issues  specified. 

Extrinsic  Proof. — The  death  of  the  declarant  and  the 
special  conditions  of  admissibility  must  be  proved  aliunde  to 
the  satisfaction  of  the  judge ;  though  in  the  case  of  entried 
sufficiently  ancient  and  produced  from  proper  custody  the 
death  and  perhaps  the  handwriting  of  the  declarant,  may 
be  presumed  (Wynne  v.  Tyrwhitt,  4  B.  &  A.  376 ;  Doe  v, 
Michael,  17  Q.  B.  276). 

Oompetencyand  Credibility. — Mr.  Justice  Stephen  states 
that  the  credit  of  a  deceased  declarant  may  be  impeached  or 
oonQrmed  in  the  same  manner  as  that  of  a  witness  who  has 
denied  on  cross-examination  the  truth  of  the  matter  sue- 
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gested  (art.  135).  R.  v.  Drummond,  i  Lea.  338  ;  and  K.  v. 
Pike,  3  C'  &  P.  598,  in  which  dying  declarations  in  cases  of 
homicide  were  excluded  because  the  declarants  were  incom- 
petent as  witnesses,  are  cited  in  support,  but  it  is  added 
that  the  principle  would  obviously  apply  to  all  the  cases  in 
question ;  this,  however,  seems  doubtful,  the  case  of  dying 
declarations  being  somewhat  exceptional.  Thus,  although 
incompetency  excludes  a  dying  declaration,  it  does  not 
exclude  a  declaration  against  interest  (Gleadow  v.  Atkin, 
I  C.  &  M.  410) ;  so,  want  of  personal  knowledge  would  be 
fatal  to  the  former,  but  not  to  the  latter  (Crease  v.  Barrett, 
I  C.  M.  k  R.  919).  Again,  though  proof  of  previous  incon- 
sistent statements  is  admissible  to  discredit  a  witness  and 
has  be^n  received  in  America  to  impeach  a  dying  declaration 
{posty  p.  207),  yet  such  evidence  has  been  rejected  when 
tendei^  in  disparagement  of  a  declaration  made  in  the 
coui'se  of  duty  (Stapylton  v.  Olough,  2  E.  &  B.  933,  post^ 
p.  176,  in  which  case  Lord  Campbell  remarked  ''what 
the  deceased  did  in  discharging  his  duty  was  signing  the 
written  entry ;  what  he  may  babble  during  the  rest  of  his 
life  on  the  subject  cannot  be  admitted  in  evidence,  contra- 
dicting as  it  does  here  what  he  has  before  written  ").  In 
Stobart  v,  Dryden,  i  M.  &  W.  615,  declarations  by  a  deceased 
subscribing  witness  to  a  deed  or  will,  were  held  inadmissible 
to  impeach  the  credit  of  the  declarant's  signature ;  though 
if  fraud  is  imputed  to  the  deceased,  general  evidence  of 
character  is  admissible  to  re-establish  his  credit  (Tay.  s. 
1476). 

Miscellaneoas. — ^The  declarations  may  be  either  oral  or 
written;  they  are  not  rendered  inadmissible  by  the  ex- 
istence of  better  evidence  of  the  same  facts ;  and  they  are 
receivable  either  for  or  against  the  parties. 
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CHAPTER  XXIV. 
DECLARATIONS  AGAINST  INTEREST. 

Declarations  and  entries  made  by  deceased  persons 
against  their  pecuniary  and  proprietary  interests  and 
without  any  motive  to  misrepresent,  are  admissible  in 
proof  of  the  facts  stated. 

Principle. — The  ground  of  reception  is  the  presumptioii 
that  what  a  man  states  against  his  interest  is  probably  true. 

[Tay.  ss.  668-695;  ;^t,  s.  500;  Ros.  N.  P.  55-59; 
Powell,  206-217;  Steph.  art.  28;  2  Smith  L.  C.  (9th  ed.) 
348;  note  to  Higham  v.  Ridgway;  Whai-t.  ss.  226-2 ^j], 

(i)  The  Interest.^'''  —  The  interest  involved  must  be 
pectmiary  or  proprietary;  no  other  kind  will  suffice  (Sussex 
Peerage  case,  11  C.  &  F.  io8  ;  R.  -».  Birmingham,  i  B.  <k  S. 
763).  And  the  amount  is  immaterial  so  far  as  the 
admissibility  of  the  declaration  is  concerned  (Orrett  v,  Corser, 
21  Beav.  52).  The  declarations  also  must  have  been 
against  interest  at  the  time  they  were  made ;  it  is  hot  enough 
that  they  might  possibly  turn  out  to  be  so  afterwards 
(Smith  V,  Blakey,  L.  R.  2  Q.  B.  326 ;  Massey  v.  Allen 
13  Ch.  D.  558 ;  ExpaHe  Edwards,  Re  ToUemache,  14  Q.  B.  D. 
415).     As  to  Qntvies  paHiaUy  against  interest.,  see  p.  169. 

Proprietary  Interest, — Declarations  made  by  deceased  per- 
sons in  disparagement  of  their  title  to  land  are  admissible 
if  made  while  the  declarant  was  in  actual  possession  of  the 
property  and  as  to  matters  within  his  personal  know- 
ledge or  belief.  And  as,  in  the  absence  of  other  proof, 
mere  possession  implies  seisin  in  fee,  any  declaration  by  an 
occupier  tending  to  cut  down,  charge,  or  fetter  his 
presumably  absolute  interest,  will  be  receivable  under  this 
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head.  A  distinction,  however,  exists  between  statements 
which  limit  the  declarant's  aton  title,  and  those  which  go  to 
abridge  or  encumber  the  eatcUe  itself;  the  former  being 
admissible  even  between  strangers,  the  latter  being  only  so 
as  against  the  declarant  and  his  privies ;  see  also  admissions 
by  predecessors  in  title,  ante,  p.  131. 

Statutes  of  Limitaiion, — An  acknowledgment  made  by 
(or  by  the  direction  of)  a  deceased  creditor  of  money 
received  on  account  of  a  debt  or  interest  due  to  him  is 
receivable  as  a  declaration  against  interest  if  made  be/ore, 
but  not  after,  the  debt  has  become  statute-barred  (Briggs  v, 
Wilson,  5  D.  M.  &  G.  12).  Where  such  an  acKnowledg- 
ment  was  made  after  a  simple  contract  remedy,  but  before  a 
remedy  against  lands  in  respect  of  the  same  debt,  had  be- 
come barred,  the  evidence  was  rejected  by  North,  J., 
(Newbold  v.  Smith,  29  Oh.  D.  877 ;  this  case  was  affirmed, 
on  other  grounds,  33  Oh.  D.  138,  and  14  App.  Cas.  423,  but 
no  opinion  was  expressed  as  to  admissibility  of  the  evidence). 

If  such  acknowledgment  be  indorsed  upon  the  instrument 
it^lf,  this  will  not  be  sufficient  proof  of  such  payment  to 
defeat  the  statute,  in  cases  of  simple  contract  debts  (9  Geo. 
lY.  c.  14,  s.  3) ;  though  an  acknowledgment  in  any  other 
form  may  be  (Bradley  v.  James,  13  C.  B.  822  ;  Steph.  art. 
28).  In  the  case  of  specialty  debts  such  an  indorsement  will 
be  sufficient,  if  it  is  shown  by  intrinsic  evidence  to  have  beau 
written  at  the  time  expressed ;  though  it  seems  doubtful  if 
it  will  be  presumed  to  be  correct  without  such  proof  (Tay. 
ss.  690-696 ;  Steph.  art.  28). 

(2)  Personal  Knowledge,  Oompetency,  Oontempora- 
neonsness.^^' — Declarations  against  pecuniary  interest  are 
admissible,  although  the  declarant  had  no  personal  know- 
ledge of  the  facts  stated,  but  received  them  merely  on  hear- 
say (Crease  v,  Barrett,  i  0.  M.  &  R.  919;  Percival  v, 
Nanson,  7  Ex.  i ;  Tay.  s.  669 ;  aliter  as  to  those  against 
proprietary  interest  unless  the  declarant  adds  his  own 
belief  in  the  hearsay,  Trimblestown  v.  Kemmis  (9  C.  k  F. 
780) ;  and  although  he  himself  would  have  been  incompetent 
as  a  witness  (Gleadow  t?.  Atkin,  r  C.  &  M.  410)  ;  and  although 
they  were  not  made  contemporaneously  with  the  facts 
(Doe  V.  Turford,  3  B.  &  Ad.  890). — ^These  circumstances 
affect  the  weight,  not  the  admissibility,  of  the  declaration. 

(3)  OoUateral   Facts.^^ — ^The  declarations  are  evidence 
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not  only  of  the  precise  fact  against  interest,  but  of  all  otm- 
iMcUd.ffKta  (though  not  against  interest)  which  are  necessary 
to  explain,  or  are  expressly  referred  to  by,  the  declaration — 
and  whether  contained  in  the  same  or  other  documents 
(Taylor  v.  Witham,  3  Ch.  D.  605;  Connor  t>.  Fitzgerald, 
infra^  p.  172).  Thus,  accounts  are  admissible  some  items  of 
which  charge  the  declarant,  though  other  connected  items 
discharge  him,  or  even  show  a  balance  in  his  favour ;  for  it 
is  not  to  be  presumed  that  a  man  will  charge  himself  falsely 
for  the  mere  purpose  of  getting  a  discharge,  and  in  the 
latter  case  the  debit  items  would  still  be  against  int^erest, 
since  they  diminish  the  balance  in  his  favour  (Tay.  s.  674). 

But  disconnected  facta,  though  contained  in  the  same  docu* 
ment  or  statement,  are  inadmissible. 

(4)  Extrinsic  Proof. — Extrinsic  proof  must  be  given  of 
the  declarant's  dectth  (unless  it  is  presumable  from  the  lapse 
of  time) ;  and  that  the  statement  was  either  made,  written, 
or  signed  by  him,  or,  if  made  or  written  by  another  on  his 
behadf ,  that  it  was  authorized  or  adopted  by  the  deceased 
(Lancum  v.  Lovell,  6  C.  &  P.  437 ;  Bradley  v.  James,  13 
C.  B.  822;  Doe  V,  Hawkins,  2  Q.  B.  812).  Where,  how- 
ever, the  document  is  thirty  years  old,  and  produced  from 
proper  custody,  the  handwriting  may  generally,  if  the  writ- 
ing is  a  private  one,  be  presumed  (Tay.  ss.  87,  88 ;  682 ; 
Bos.  N.  P.  139,  140)  ;  though  this  rule  has  not  been  acted 
on  in  the  case  of  declarations  as  to  pedigree  (FitzwaJter 
Peerage,  10  C.  <k  F.  193;  Tay.  ss.  1874, 1875);  or  in  those 
made  in  the  course  of  duty  (Doe  v,  Davies,  10  Q.  B.  314 ; 
Biggs- Miller  v,  Wheatley,  28  L.  R.  Ir.  144,  where  the 
handwriting  of  a  deceased  clergyman  to  a  register  more 
than  tliirty  years  old  was  required  to  be  proved). 

Moreover,  if  the  declarant  purports  to  charge  himself  as 
the  argent,  steward,  or  receiver  of  another,  it  is  generally 
necessary,  in  addition,  to  give  some  proof  that  he  really 
occupied  the  alleged  position  ;  except  where  the  agency  is  a 
public  one,  or  the  entries  are  ancient,  produced  from  proper 
custody,  and  bear  strong  internal  evidence  of  genuineness 
(Tay.  s.  683). 

It  is  not,  however,  necessary  to  give  independent  evidence 
of  the  existence  of  the  cha/rge  of  which  the  entry  shows  the 
subsequent  liquidation  (Taylor  v,  Witham,  supra,  Tay. 
8-  <575). 
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EXAMPLES. 


Admissible, 


Inadmissible. 


(a)  To  prove  the  execution  of 
a  will ; — an  entiy  made  by  a  de- 
ceased solicitor  in  his  ledger  of 
the  payment  of  bis  charges  for 
drawing  the  will  and  attending 
its  execution,  is  admissible  as  a 
declaration  against  interest.  [Be 
Thomas,  41  L.  J.  P.  &  M.  32. 
And  entries  of  charges  would 
be  admissible,  it  seems,  even 
though  they  appear  to  have 
been  paid  otherwise  than  upon 
the  face  of  the  entries :  Doe  v, 
Robson,  15  East  32.]  An  entry 
by  a  deceased  accoucheur  of 
the  payment  of  his  charges  for 
attending  a  confinement  in  evi- 
dence of  the  date  of  the  child's 
birth  (Higham  v.  Ridgway, 
10  East  109),  the  name  of  its 
parents,  though  only  stated  on 
hearsay  (Percival  v,  Nanson, 
7  Ex.  I,  jper  Pollock,  C.B.),  and 
of  the  payment  of  the  charges, 
though  the  payer  was  alive,  and 
might  have  been  called  (see 
Middleton  v.  Melton,  10  B.  &  C. 

317). 

To  prove  that  A.  was  illegiti- 
mate ; — ^a  statem^t  by  him  that 
he  was  so,  held  receivable  after 
his  death  as  a  declaration  both 
against  pecuniary  and  proprie- 
tary interest  {per  Chitty,  J.,  Be 
Perton,  58  L.  T.  706). 


To  prove  that  A.  was  the 
owner  of  certain  goods  ; — a  bill 
of  lading  by  which  they  were 
consigned  to  A.,  signed  by  the 


(a)  The  question  being  vi  bo- 
ther certain  jewels,  which  A.  had 
delivered  to  his  wife  "for  her 
use,''  belonged  to  her  absolutely 
or  only  for  life ; — a  revoked 
codicil  made  by  A.  (deceased), 
reciting  that  he  had  given  them 
to  her  for  life,  held  not  to  be  a 
declaration  which  was  against 
A.'s  interest  {Be  Bowes,  W.  N. 
1889,  138). 

To  prove  that  certain  shares 
belonged  to  A. ;— an  entry  in 
the  day-book  of  a  deceased 
stockbroker — *' Bought  for  A. 
200  L.  C.  Co.'s  shares,  jf  1400;  " 
— held  not  admissible  as  a  de- 
claration against  the  broker's 
interest ;  for  if  the  price  fell, 
and  he  was  not  bound  to  deliver 
any  specific  shares,  the  trans- 
action might  be  for  his  ad- 
vantage (Massy  v.  Allen,  13  Ch.  D. 
558.  A  corresponding  entry  in 
the  broker's  ledger  in  which  the 
latter,  in  addition,  debited  him- 
self with  the  purchase-money 
received  from  A.,  was  ad- 
mitted). 


To  prove  the  marriage  of  A. 
and  B. ; — a  statement  by  a  de- 
ceased clergyman  that  he  had 
performed  the  ceremony,  the 
circumstances  being  such  as  to 
render  him  Uable  to  a  criminal 
prosecution,  held  inadmissible, 
not  being  against  "  pecuniary  or 
proprietary  interest ''  (Sussex 
Peerage  case,  11  G.  &  F.  108). 

To  prove  the  terms  on  which 
A.  sent  goods  to  B  ; — a  letter 
written  to  B.  by  his  deceased 
manager,  stating  that    A.  had 
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AdmMble, 

deceased  master  of  a  veasel,  is 
addncible  as  a  declaiatioii 
against  the  master's  interest 
(Haddow  v.  Parry,  3  Taunt.  303. 
AUter  if  the  cases  had  be^ 
marked  "contents  unknown." 
So  a  letter  acknowledging  the 
receipt  of  a  will  has  been  held 
evidence  that  the  testator  sent 
the  will  to  the  writer  (Prjke  v. 
CroQch,  I  Ld.  Baym.  730). 


To  prove  the  payment  of  rent 
by  A.  to  B. ; — a  statement  made 
by  B/s  deceased  )Eigent  when 
handing  B.  a  sum  of  money 
that  he  had  received  it  from 
A.  as  rent,  held  admissible  as 
against  interest  [Bewley  v, 
Atkinson,  13  Ch.  D.  (C.  A.)  283 
The  same  point  was  discussed, 
but  not  decided  in  Fursden  t;. 
Ologg,  10  M.  &  W.  572  ;  but  see 
opposite.  A  statement  of  the 
receipt  of  money,  and  of  its 
payment  over  to  a  person  who 
could  not  give  a  valid  dischai^e, 
was  held  admissible  in  Orrett  v. 
Corser,  21  Beav.  52]. 

To  prove  i^  -ezisteBGe  «nd 
terms  of  a  lease; — an  entry 
made  in  a  rent-book  by  a  de- 
ceased landlord  that  he  had 
"agreed  to  grant  a  lease  for 
thirty-one  years  at  jf  96  rent,  and 
accept  the  old  rent  {£S^)  for  one 


Inadmi$9ihU, 

sent  the  goods  to  the  office 
on  the  terms  in  question,  is 
not  admissible  ; — ^the  possible 
liability  of  B.'8  manager  to  an 
action  for  damages  in  case  the 
goods  were  lost,  being  too  re- 
mote  a  pecuniary  detriment 
(Smith  V,  Blakey,  L.  R.  2  Q.  B. 
326).  So,  the  certificate  of  a  de- 
ceased auditor  is  not  admissible 
to  prove  an  account,  on  the 
ground  of  his  liability  to  an 
action  of  negligence  if  the  ac- 
count turn^  out  incorrect 
(Vivian  v.  Mouat,  40  L.  T.  210). 

To  prove  a  debt  due  from  a 
deceased  bankrupt ; — an  admis- 
sion of  the  debt  in  the  bank- 
rupt's statement  of  a£Eairs,  is 
not  admissible  as  a  declaration 
against  interest,  on  the  ground 
that  there  might  turn  out  to  be 
a  surplus  after  payment  of  the 
creditors,  which  would  be  dimin- 
ished by  the  amount  of  the  debt 
admitted  {Ex  parte  Edwardes, 
Ee  Tollemache,  14  Q.  B.  D.  415). 

To  prove  the  payment  of  in- 
terest by  A.  to  B.  ; — a  letter 
written  by  A 's  former  attorney 
(deceased)  to  B.,  stating  that 
he  (the  attorney)  had  paid  to 
B.'s  account  a  sum  of  money 
which  he  had  received  from  A. 
as  interest ;— held,  not  admis- 
sible as  a  8taten\ent  against 
interest  (Newbould  v.  Smith, 
33  Ch.  V.  (C.  A)  138  ;  affirmed 
on  other  grounds,  14  App.  Cas. 

423). 


To  prove  a  contract  by  A.  to 
hire  B.  as  a  servant ; — ^an  entry 
in  the  diary  of  A.  (deceased)  as 
follows:  "April  4th.— B.  came 
as  a  servant ;  to  have  for  the 
half  year  £2 ; "  is  not  admissible 
as  a  statement  against  A.'s  in- 
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a  ftbaleroent  of  tbe 
Bret  year**  rent,  althoagb  the 
entry  proTed  an  increiise  in 
ths  nev  rent ;  and  admiisible 
Bgainst  prcprietanf  Interest  be- 
canse  tbe  agreement  to  grant  a 
leMe  tended  to  fetter  tbe  land- 
lord's absolute  rigbt  of  onner- 
ahip  (Connor  v.  Fitzgetald, 
II  L.  R.  Ir.  Cb.  106). 

To  prove  that  A.  owned  cer- 
tain land  ;— a  statement  of  that 
fact  made  by  B.  (deceased) 
while  felling  timber  on  tbe  land, 
is  admissible ;  tbe  act  being  a 
aefflcieot  assertion  of  owner- 
ship to  imply  seisin  in  B.,  and 
BO  to  admit  his  declarations 
in  deroration  of  title  (Doe  v. 
Arkwright,  5  C.  &  P.  575).  So, 
a  statement  by  a  deceased  00- 
oupler  that  he  managed  tbe 
land  for  A.  (De  Bcde's  case,  8 
Q.  B,  20S) ;  or,  paid  rent  to  b'pi 
for  it  (R.  V.  Biimingbam,!  B.  &S. 
763),  is  adnuBsible  i«  prove 
either  fact. 

To  prove  that  A.  bad  granted 
a  renewable  lease  to  B.  of  cer- 
tain lands,  a  covenant  contained 
in  a  snb-lease  by  S.  to  C.  of  the 
same  lands,  whereby  B.  under- 
took to  obtain  a  renewal  of  A.'s 
lease  to  him,  is  admissible  after 
B.'s  death  as  secondary  evidence 
of  A.'s  lease.  The  fact  that  B. 
granted  C.  a  lease  is  also  evi- 
dence of  an  act  of  ownership 
sufficient  to  show  tliat  B.  was 


t  the  t 


s  (La 


Touohe   V.    HattOD,    9  Ir.   Eq. 
166). 

A  statement  by  a  deceased 
occupier  of  land  that  he  beld  a 
life-estate  in  it  under  a  particu- 
lar will,  of  which  C.  and  B.  were 
eiecators  ; — is  admissible  to 
prove  the  ezistence  and  execn- 


Inadmiaailiie, 
terevt,  being  merely  a  memo- 
nmdum  of  an  agreement  which 
conld   not  be  presumed   to  be 

prejudicial  to  either  party  (B. 
V.  Worth,  4  Q.  B.  132.    Mor  to 

Srove  tbe  t^nu  udod  which 
orses  were  hired  from  a  job- 
master, is  an  entry  by  his  de- 
ceased servant  of  such  terms 
admissible  as  a  statement 
against  tbe  servant's  interest: 
Calvert  11.  Canterbary,  2  Esp. 
646]. 

To  prove  that  a  certain  spot 
was  not  within  the  waste  of  a 
manor  ; — a  declaration  by  a 
deceased  lord  that  "he  was 
entitled  to  tbe  waste  np  to  a 
certidu  point  (which  did  not  in- 
clude the  focus  in  qiio),  but  no 
farther,"  is  inadmissible — ( i ) 
the  lord  not  being  in  possession 
of  tbe  locut ;  (2)  as  not  being 
against  proprietaiy  interest,  be- 
cause, though  disclaiming  as  to 
one  part,  he  affirmed  as  to  tbe 
other  (see,  however,  as  to 
debtor  and  creditor  accoants, 
ante,  p.  169).  [Crease  u.  Barrett, 
I  CM.  &R.  919-] 

A  declaration  by  a  deceased 
occupier  of  land  as  to  what  he 
had  lieard  another  pertmt  ilale 
respecting  the  ownership  is  not 
admissible  as  against  proprie- 
tary interest  (itiimblestown  v. 
Kemmis,  9  C.  &  F.  780 ;  aliter  if 
he  odds  that  he  tielieves  the 
statement  to  be  true). 

Tbe  question  being  whether  a 
right  of  common  existed  over  a 
fi^d  ; — a  Htatement  by  a  de- 
ceased lessee  of  the  field  that 
the  right  did  or  did  not  exist,  is 
not  admissible  against  either 
the  owner  of  tbe  field  or 
strangers,  though  alittr  against 
the  declarant's  sucoeasors  in 
title  [Papendick  b.  Bridgewater, 
5  S.  &  B.  166 ;  R.  V.  Bliss,  7 
A.  ft  E.  550].    80,  a  declaratimi 
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Admissible* 

tors  of  the  will,  being  against 
proprietary  interest  on  account 
of  its  twofold  limitation  of  the 
declarant's  estate  to  a  hfe- inter- 
est, and  under  a  particular  doca- 
ment  (Sly  v.  Sly,  2  P.  D.  91  ; 
Flood  V.  Russell,  29  L.  R  I.  91). 
So,  with  declarations  by  a  de- 
ceased devisee  that  she  was 
merely  a  trustee  (Strode  v, 
Winchester,  3  Dick.  397). 

On  a  question  of  title  to 
land; — the  fact  that  A.  (de- 
ceased) accepted  an  allotment 
of  less  of  the  land  than  he  was 
primd  facie  entitled  to,  is  re- 
ceivable, even  against  strangers, 
as  an  admission  against  proprie- 
tary interest  [Gery  v.  Redman, 
I  Q.  B.  D.  161.  Tliis  is  an  ex- 
tension of  the  exception  to  the 
acts  of  deceased  persons  against 
interest]. 

(6)  To  prove  the  payment  of 
rent  by  B.,  C,  and  D.  to  A. ; — an 
entry  by  A.'s  deceased' steward  of 
the  receipt  of  money  from  B., 
"  as  rent  both  from  himself  and 

C.  and    D.,"      is      admissible, 
although  the  payments  by  C.  and 

D.  rested  merely  on  hearsay  from 
B.  (Percival  v.  Nanson,  7  Ex.  i). 

(c)  To  prove  a  loan  of  money 
by  A.  to  B. ; — an  entry  by  A.* 
(deceased),  *'B.  paid  me  three 
months*  interest,"  followed  by 
other  entries  connected  there- 
with, and  pointing  to  such  a 
loan,  are  admissible,  though 
forming  the  only  evidence  of 
the  loan  (Taylor  v,  Witham,  3 
Cb.  D.  605 ;  Davies  v.  Hum- 
phreys, 6  M.  &  W.  153). 

To  prove  that  A.  had  tendered 
and  B.  refused  jf  100 ; — two  en- 
tries by  a  deceased  clerk  of  A/s 
solicitor  made  in  a  day-book, 
the  first  charging  himself  with 
the  receipt  of  ^loo  from  his 
master  "  to  tender  to  B. ;  '*  the 
second  stating    the   tender   of 


InadmissiUe, 

by  a  deceased  tenant  for  life  as 
to  the  bonndary  of  the  estate  is 
inadmissible  against  the  re- 
mainderman (Howe  V,  MalkiD, 
40  L.  T.  196). 

The  question  being  whether 
land  which  A.  had  conveyed  to 
C,  had  been  bought  by  A.  as 
trustee  for  B.;— a  statement 
made  by  A.  (deceased)  after  the 
conveyance  that  he  had  received 
the  pur<rfiase-money  from  B., 
held  inadmisible,  (i)  as  in  dero- 
gation of  his  own  grant ;  (2)  as 
made  after  parting  with  his  in- 
terest (Lalor  V.  Lalor.  4  L.  R  I. 
678  ;  ante,  p.  133). 


(c)  An  account  kept  by  the 
deceased  steward  of  A.,  on  one 
side  of  which  the  steward 
debited  himself  with  rents 
received  for  A.,  but  on  the  op- 
posite side  credited  himscSf 
with  certain  disbursements  and 
the  tenants  with  certain  allow- 
ances ; — held,  inadmissible  to 
prove  the  disbursements  and 
allowances,  the  debit  and  credit 
items  not  being  connected  toge- 
ther by  any  specific  reference 
[Doe  V.  Beviss,  7  C.  B.  456 ; 
Knight  V,  Waterford,  4  Y.&  Coll. 
293].  So,  a  debtor  and  creditor 
account,  in  which  a  balance  is 
struck  in  favour  of  the  deceased 
declarant,    but    in    which    the 
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;^ioo  to  B.  and  B.'s  refusal  of 
it,  are  admissible,  the  second 
being  connected  with  the  first, 
as  explanatory  of  it  (Marks  v. 
Lahee,  3  Bing.  N.  C.  408). 

To  prove  a  cnstomary  payment 
by  a  certain  part  of  a  parish ; — 
two  entries  on  the  same  page  of 
a  parish  book,  signed  by  de- 
ceased charchwardens,  as  fol- 
low, are  admissible : 

(i)  '*  It  is  our  ancient  custom 
thus  to  apportion  church-lay. 
The  chapelry  of  Haworth  to  pay 
one-fifth,"  &c. 

(2)  "Received  of  Haworth, 
who  this  year  disputed  this  our 
ancient  custom,  but  after  we 
had  sued  him,  paid  it  accord- 
ingly— ;^8  and  j^i  for  costs" 
[Stead  V,  Heaton,  4  T.  R.  669. 
So,  old  unsigned  accounts  found 
in  the  same  box  and  contempo- 
raneous with  a  signed  account, 
charging  the  party  signing,  are 
admissible,  the  sums  received 
being  the  same  in  both:  Mus- 
grave  v,   Emmerson,    10  Q.  B. 

326]. 

{d)  To  prove  the  payment  of 
rent  by  a  tenant  to  a  landlord  ; 
— a  rent  account  delivered  by  a 
deceased  steward  of  the  land- 
lord at  an  audit,  is  admissible, 
as  having  been  adopted  by  the 
steward,  though  he  neither  wrote 
nor  siened  it  (Doe  v.  Hawkins,  2 
Q.  B.  812). 


Inadmissible, 

credit  items  are  not  otherwise 
connected  with  the  debit  items, 
is  inadmissible  [Whaley  v,  Car- 
lisle, IS  W.  R.  1 183,  17  Ir.  C.  L. 
Rep.  792 ;  ciUter  as  to  other  items 
showing  how  the  total  of  the 
debit  amounts  is  made  up. 
Compare  ante^  p.  124,  and  ex- 
amples]. 


{d)  To  prove  the  terms  of  a 
tenancy  ; — entries  in  the  rent- 
books  of  a  deceased  steward, 
wherein  he  was  debited  with 
the  rents  received,  the  entries 
being  in  the  handwriting  of  a 
person  (also  deceased)  who 
styled  himself  "clerk  to  the 
steward,''  held  inadmissible 
as  declarations  against  the 
steward's  interest,  in  the  ab- 
sence of  extrinsic  proof  that  the 
clerk  was  employed  by  him  to 
make  the  entries;  and  in- 
admissible as  against  the  clerk's 
interest,  as  they  did  not  pur- 
port to  charge  the  clerk  [De 
Rutzen  v.  Farr,  4  A.  &  E.  53  ; 
and  see  Bright  v,  Legerton,  3 
L.  T.  N.  S.  713,  as  to  proof 
of  solicitor's  employment  by 
client]. 
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Declarations  and  entries  made  by  deceased  persons 
in  the  ordinary  course  of  duty,  contemporaneously  with    2 
the  facts  stated  and  without  motive  to^misrepresent,  /, 

are  admissible  in  prooTof  their  contents. 

Principle. — ^The  ground  of  reception  is  the  presumption 
of  truth  which  arises  from  the  mechanical  and  generally  dis- 
interested nature  of  such  entries,  and  from  their  constant 
liability,  if  false,  to  be  detected  by  the  declarant's  superiors. 

[Tay.  ss.  697-713;  Best,  s.  501  ;  Ros.  N.  P.  60-62; 
Powell,  218-228 ;  Steph.  art.  27  ;  i  Smith  L.  C.  (9th  ed.) 
352,  note  to  Price  v,  Torrington  ;  Whart.  ss.  238-257.] 

(i)  The  Duty.'"* — The  declarations  must  have  been  made 
in  the  discharge  of  a  duty  to  a  third  person  ;  a  mere  personal 
custom,  not  involving  responsibility,  is  insufficient  (R.  v. 
Worth,  4  Q.  B.  132  ;  Massey  v.  Allen,  13  Ch.  D.  558). 
The  duty  must  not  be  a  general  one,  involving  a  variety  of 
acts  that  may  change  from  time  to  time,  but  specific  cmd 
twofold — i.e.,  to  do  a  particular  act  and  to  record  or  report 
it  when  done  (Smith  v,  Blakey,  L.  R.  2  Q.  B.  326 ;  Sturla 
V,  Preccia,  5  App.  Cas.  623  ;  Lyell  v.  Kennedy,  56  L.  T. 
647,  reversed  on  other  grounds,  14  App.  Cas.  437).  The 
octo  rmist  have  been  done  by  the  dedaranty  and  not  by  third 
persons  [Smith  v,  Blakey,  supra  ;  Polini  v.  Gray,  1 2  Ch.  D. 
(C.  A.)  41 1  (where,  however,  James  L. J.,  said,  "  the  entry 
must  relate  not  to  something  said,  learned,  or  ascertained 
by  the  declarant,  but  to  something  done  by,  or  to,  him "), 
affirmed  suh  nom.,  Sturla  v,  Freccia,  supra ;  The  Henry 
Coxon,  3  P.  D.  156].     It  seems  doubtful  whether  declara- 
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tions  as  to  octe  to  be  done  are  admissible  :  they  were  received 
in  R.  V.  Buckley,  13  Oox  293,  but  rejected  in  Rowlands  v» 
De  Yecchi,  i  C.  &  E.  10,  and  the  principle  of  the  above 
cases  would  seem  to  exclude  future  acts.  It  must  have  been 
the  declarant's  duty  to  make  (or  cause  to  be  made :  Brain 
V,  Preece,  11  M.  &  W.  773  ;  R.  v.  St.  Mary,  Warwick,  22 
L.  J.  M.  C.  109)  the  wh(^  of  the  entry  or  record  (Trotter  v. 
McLean,  13  Ch.  D.  574). 

(2)  Gontemporaneoosness.^^'  —  The  declarations  must 
have  been  made  contemporaneously  with  the  facts  re- 
corded (Doe  t7.  Turford,  3  B.  &  Ad.  890 ;  Smith  v,  Blakey, 
vwpra  ;  Sturla  v,  Freccia,  swpra  ;  The  Henry  Coxon,  snt/pra  ; 
Ryan  t?.  King,  25  ^  "R.  Tr  y^,^);  which  term,  however, 
IS  not  to  be  here  construed  in  the  strict  sense  applicable  to 
declarations  that  are  a  part  of  the  rts  gestce ;  or  in  the 
loose  sense  applicable  either  to  entries  in  public  registers, 
or  to  memoranda  admitted  to  refresh  the  memory  of  a 
witness.  The  entry  should  be  made  at  or  near  the  time  of 
the  act — a  record  in  the  evening  of  an  act  done  the  same 
morning  has  been  received  (IVice  v,  Torrington,  i  Salk. 
285) ;  while  an  interval  of  two  days  has  sufficed  to  exclude 
(The  Henry  Coxon,  supra), 

(3)  Collateral  Facts,  Personal  Knowledge,  Oontradic- 
tion.^*^^ — ^The  declarations  are  only  evidence  of  the  precise 
facts  that  it  was  the  writer's  duty  to  record,  and  of  which 
consequently  he  had  personal  knowledge ;  and  not  of  other 
matters  which,  though  contained  in  the  same  statement, 
were  merely  collateral  (Chambers  v,  Bemasconi,  i  C.  M.&  R. 
347  ;  Brain  v.  Preece,  ti  M.  <S^  W.  773;  Smith  v.  Blakey, 
supra  ;  Sturla  v.  Freccia,  supra  ;  The  Henry  Coxon,  supra  ; 
Ryan  v.  King,  supra). 

TEe  entries  cannot  be  contradicted  or  explained  by  sub- 
sequent declarations  (Stapylton  v,  Clough,  2  E.  <S^  B.  933). 

(4)  Extrinsic  Proof. — Extrinsic  proof  must  be  given 
of  the  declarant's  deaths  handwriting  (ante,  p.  169),  official 
character  (though  where  the  office  is  public,  proof  of  acting 
therein  is  sufficient :  Bright  v,  Legerton,  3  L.  T.  N.  S.  713), 
and  duty  [supra,  p.  175;  Lyell  v.  Kennedy,  56  L.  T.  G^^^per 
C.  A. ;  Riggs-Miller  v,  Wheatley,  28  L.  R.  Ir.  144  ;  as  to 
the  duty  being  presumed,  see  Sly  v.  Sly,  2  P.  D.  91]. 
Contemporaneousness  must  also  be  established  independently, 
unless  it  can  be  presumed  from  the  circumstances  of  the 
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case  (Tay.  s.  704 ;  East  Union  Ry.  v.  Symonds,  5  Ex.  237  ; 
Esch  V.  Nelson,  i  Times  L.  R.  610). 

Note. — Declarations  in  the  coarse  of  duty  differ,  as  we 
have  seen,  from  those  against  interest  in  requiring  contem- 
poraneousness, personal  knowledge,  and  the  exclusion  of 
collateral  matters. 


EXAMPLES. 


Admissible. 


Inadmissible, 


(a)  To  prove  that  A.  executed 
a  deed  at  a  certain  time  and 

Slace ; — an  entry  made  by  a 
eceased  solicitor  in  his  diary 
of  his  having  attended  A.  on 
his  executing  the  deed  at  that 
time  and  pkice,  is  admissible. 
[Bawlings  v.  Rickards,  28  Beav. 
370 ;  Dundonald  Peerage  Case, 
cited  I  S.  L.  C.  (9th  ed.)  358 ; 
Esch  V,  Nelson,  i  Times  L.  R. 
6iOj  per  Coleridge,  O.J. — An 
entiy  in  a  Diary  may  be  pre- 
sumed contemporaneous  :  iJ.] 

To  prove  that  A.  delivered 
certain  beer  to  B. ; — an  entry 
of  the  delivery  made  in  A.'s 
books  at  night  by  his  drayman 
(deceased),  whose  duty  it  was 
to  deliver  the  beer  during  the 
day,  and  afterwards  to  make 
the  entry,  is  admissible  (Price 
V,  Torrington,  i  Salk.  285).— 
So  of  entries  by  the  deceased 
clerk  of  a  notary  to  prove  pre- 
sentment and  dishonour  of  a 
bill  (Sutton  V.  Gregory,  2  Pea. 
N.  P.  150;  Poole  17.  Dicas,  i  Bing. 
N.  C.  649 ;  and  of  the  deceased 
clerk  of  a  rate  collector  to  prove 
payment  of  rates  (R.  v.  St.  Mary, 
Warwick,  22  L.  J.  M.  C.  109). 


(a)  To  prove  the  terms  on 
which  A.,  a  farmer,  hired  B.,  a 
labourer ; — a  memorandum  of  the 
transaction,  made  at  the  time 
by  A.  (deceased)  in  his  own 
books,  and  according  to  his 
usual  custom,  is  inadmissible, 
there  being  merely  a  practice 
and  not  a  duty  to  make  the 
entries  (R.  v.  Worth,  4  Q.  B. 

132). 

To  prove  the  purchase  -of 
shares  for  a  client ; — an  entry 
made  by  a  deceased  stock- 
broker in  his  day-book  that  he 
had  bought  the  shares  for  the 
client,  is  inadmissible,  there 
being  no  duty  to  make  the 
entries  (Massy  t?.  Allen,  13  Ch.  D. 

558). 
To  prove  the  terms  on  which 

A.  sent  goods  to  B. ; — a  letter, 
stating  the  terms,  and  written 
by  the  deceased  manager  of  the 
branch  at  which  the  goods  were 
received,  in  pursuance  of  a  duty 
to  keep  his  principal  informed 
of  all  business  done  at  that 
branch,  is  not  admissible,  the 
manager^s  duty  being  a  general 
and  not  a  specific  one  (Smith  v. 
Blakey,  L.  R.  2  Q.  B.  326 ;  and 
see  for  a  similar  case  Turner  v, 
Hutchinson,  3  L.  T.  N.  S  815). 

To  prove  the  items  of  an  ac- 
count;— the  certificate  of  a 
deceased  solicitor,  whose  duty 
it  was  merely  to  check  the 
arithmetic  of  the  account  with- 
out testing    its   accuracy   with 

M 
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AdmissiUe. 


/ 


f 


To  prove  the  baptism  and 
marriage  of  A.  ; — entries  made 
in  old  Irish  chapel-books  by  a 
deceased  Roman  Catholic  priest, 
who  had  performed  the  cere- 
monies (Malone  v.  Lestrange, 
2  Ir.  Eq.  R.  i6;  O'Connor  v. 
Malone,  6_C.  &  F.  572,  576 ;  and 
see  Ryahl;  king,  25  L.  R.  Ir. 
184);  or  entries  in  old  parish 
registers  before  the  Irish  Mar- 
riage Act,  made  by  a  deceased 
Protestant  clergyman  (Riggs- 
Miller  v.  Wheatley,  28  L.  R. 
Jr.  144)  are  receivable.  In  the 
last  case  the  evidence  was  only 
excluded  by  a  majority  of  the 
Court  from  the  insufficiency  of 
the  extrinsic  proof ;  as  to  which 
see  also  Lyell  v.  Kennedy, 
56  L.  T.  647,  per  C.  A.  (reversed 
on  other  grounds  14  App.  Cas. 
437).  Both  classes  of  entries 
would  be  inadmissible  as  parish 
registers  (see  post,  p.  223).  Mr. 
Justice  Stephen  cites  R.  v, 
Clapham,  4  C.  &  P.  29,  as  an 
illustration  under  this  head, 
but  the  entry  there,  which  was 
in   an  English  parish   register, 


Inadmissible, 

the  vouchers,  held  inadmis- 
sible (Vivian  v.  Mouat,  44  L.  T. 
210). 

The  question  being  which  of 
two  ships  was  to  blame  for  a 
collision  occurring  on  a  certain 
Saturday  ; — ^an  entry  of  the  cir- 
cumstances of  the  collision 
made  by  a  deceased  mate  in  the 
ship's  log  on  the  following 
Monday  — held  inadmissible  — 
(i)  The  acts  .recorded  having 
been  done  by  third  persons  and 
not  by  the  deceased;  (2)  the 
entries  not  being  contempo* 
raneous ;  and  (3)  it  being  in 
the  interest  of  the  declarant  to 
represent  the  collision  as  oc- 
curring through  the  fault  of 
the  other  ship  ( The  Henry  Coxon^ 
3  P.  D.  156). 

To  prove  a  marriage  solem- 
nised in  Ireland  in  1842  (before 
the  Irish  Marriage  Act)  in  the 
private  house  of  a  Protestant 
clergyman; — an  entry  made  by 
him  in  a  register  which  he  kept 
of  such  private  marriages,  held 
inadmissible  (Stockbridge  v. 
QuickC,  3  C.  &  K.  305,  per 
Parke,  B.  No  reasons  are  given, 
but  it  is  to  be  observed  that 
the  entry  was  not  made  in  the 
ordinary  parish  register.  This 
case  was  doubted  by  O'Brien,  J., 
in  Riggs-Miller  v,  Wheatley, 
sup.  Baron  Parke  in  the 
former  case  admitted  a  certifi- 
cate of  the  same  marriage  as 
being  a  ''part  of  the  transac- 
tion ; "  a  ground  which  seems 
unsatisfactory,  as  in  no  other 
case  has  a  certificate  been  so 
•  received  [post.  Certificates.  A 
certificate  of  marriage  (not  ten- 
dered as  secondary  evidence  of 
the  register)  was  rejected  in 
Nokes  V.  Milward,  2  Add.  386; 
so  also  in  Farrell  v.  Maguire, 
3  Ir.  L.  R.  187,  where,  however, 
the   ceremony   had    been   per- 
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Admissihle. 

seems  to  have  been  admitted  as 
a  public  document,  and  not  as 
^a  declaration  by  a  deceased 
clergyman  in  the  course  of 
duty. 


To  prove  the  contents  and 
posting  of  a  letter,  not  produced 
on  notice  ;  a  copy  bearing  an  in- 
dorsement that  the  original  had 
been  posted,  and  made  in  the 
handwriting  of  a  merchant's  clerk 
(deceased),  whose  duty  it  was  to 
copy  and  post  all  letters,  is  ad- 
missible as  secondary  evidence 
(Pritt  V,  Fairclough,  3  Camp.  305; 
Hagedom  v.  Reid,  id,  379  ;  Row- 
lands V.  De  Veochi,  infraS: — So, 
an  old  copy  of  a  lost  will  pro- 
duced from  proper  custody,  and 
made  presumably  in  the  course 
of  duty  by  a  clerk  (deceased)  of 
the  solicitor  to  the  executor  to 
the  will  is  similarly  admissible 


InadmiisibU. 

formed  some  years  before  and 
in  a  neighbouring  parish]. 

The  question  l^ing  as  to  the 
age  of  A.  (a  Jew),  and  a  cus- 
tom being  proved  to  perform 
circumcision   eight  days   after 
birth;— an  entry  made  in  course 
of  duty  by  a  deceased  Chief 
Rabbi   in   the    books    of    the 
synagogue  that  he  had  circum- 
cised A.  ei^ht  days   after  his 
birth,  held  inadmissible  (Davis 
V.  Uoyd,  I  0.  &  E.  275,  sed  au. 
No  reasons  are  given ;  possioly 
because  the  duty  was  not  one 
known  to  the  law.    This  case  is 
doubted  by  Mr.  Taylor,  s.  701 ,  and 
by  O'Brien,  J.,  in  Riggs-Miller ». 
Wheatley,  sup.).    To  prove  the 
marriage  of  a  fellow  of  a  col- 
lege ; — unsigned  entries  relating 
to  the  marriage,  and  made  in  the 
college    boo^    by   a   deceased 
registrar,  whose  duty  it  was  to 
make  and  sign  the  entries,  were 
rejected,  although  in  the  same 
handwriting  as  the  signed  ones 
(Fox  V.  Bearblock,    17   Ch.    D. 
429 ;  and  see  Lancum  v.  Lovell,  ^ 
6  C.  &  P.  437;    aliter  if  there' 
were    no   usage  to  sign  them, 
Lauderdale  Peerage,  10  App.  Cas. 
692). 

To  prove  the  contents  of  a 
lost  deed,  executed  in  1570 : — ^An 
entry,  stating  the  substance  of 
the  deed,  and  made  in  16 10,  in 
the  books  of  a  deceased  steward 
of  the  property  to  which  the  deed 
related,  is  inadmissible,  not  being 
contemporaneous,  and  it  not  ap- 
pearing to  be  part  of  the  steward's 
duty  to  make  the  entry  (Doe  v. 
Wittcomb,  6  Ex.  601 ;  4  H.  L.  C. 
425 ;  Doe  V.  Skinner,  3  Ex.  84). — 
So  a  copy  of  a  deed  made  by  a 
deceased  solicitor  at  the  time  of 
sending  the  deed  away  as  a  pre- 
caution in  case  of  its  loss.  [Kerin 
V.  Davoren,  12  Ir.  Ch.  R.  352. 
In  the  above  cases,  the  copies 
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Admteeible, 

(Sly  V.  Sly,  2  P.  D.  91).  So,  per- 
haps, an  abstract  of  title,  made  at 
the  time  of  a  sale,  and  in  the 
course  of  business,  is  secondary 
evidence  of  the  deeds  recited 
(Doe  V.  Wittcomb,  6  Ex.  601). 
As  to  drafts  of  lost  deeds,  see 
Waldy  V.  Gray,  L.  R  20  Eq.  238. 

To  prove  service  of  a  notice  to 
quit  on  A.'s  tenant ; — an  indorse- 
ment of  the  fact  and  time  of  ser- 
vice made  on  a  duplicate  notice 
by  a  deceased  derk  of  A.'8 
solicitor,  whose  duty  it  was  to 
serve  the  notice,  is  admissible 
(Stapylton  v.  dough,  2  E.  &  B. 
933). — So,  a  similar  indorsement 
made  by  a  deceased  nolicitor, 
stating  that  he  himself  had  served 
the  notice  is  admissible,  the 
solicitor  being  under  a  duty  to 
his  client,  and  the  presumption 
being  that  the  principal  would 
observe  the  rules  of  the  office  as 
well  as  the  clerks  (Doe  v.  Turf  ord, 
3  B.  &  Ad.  890). 

The  question  being  whether  A. 
murdered  B.,  a  policeman,  at  a 
certain  time  and  place  ; — a  verbal 
report  made  by  B.  in  the  course 
of  duty,  to  his  inspector,  that  he 
was  about  to  go  to  that  place  at 
that  time,  in  order  to  watch  A.'s 
movements,  held  admissible  (R. 
V,  Buckley,  13  Cox  293). 

{b)  See  Price  v,  Torrington,  i 
Salk.  285,  cited  ante,  p.  177. 


Inadmissible, 

were  produced  from  proper  cus- 
tody.] 


To  prove  the  posting  of  a  letter; 
— an  entry  as  to  the  letter  made 
by  a  deceased  clerk  in  a  book 
wherein  it  was  his  duty  to  enter 
all  letters  to  be  posted,  held  inad- 
missible (Rowlsmds  V,  De  Vecchi, 
I  C.  &  E.  10 ;  aliter  if  the  duty 
had  been  to  enter  the  letters  after 
postage). 

(b)  See  The  Henry  Coxon,  3 
P.  D.  156  ;  Farrell  v.  Maguire,  3 
Ir.  L.  R.  187  ;  and  Ryan  v.  King, 
infra. 

(c)  The  question  being  whether 
A.  was  arrested  ina  certain  parish; 
— ^a  certificate  annexed  to  the 
writ  by  a  deceased  sheriff's  officer 
stating  the  fact,  time,  and  place 
of  the  arrest,  returned  by  him  to 
the  sheriff,  held  inadmissible,  on 
the  ^ound  that  the  duty  merdy 
required  the  fact  and  time,  but 
not  the  place,  of  the  arrest  to  be 
returned  (Chambers  v.  Bemas- 
coni,  I  C.  M.  &  R.  347.    Although 
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Admissible. 


InadnuBsibie. 

the  principle  of  this  decision,  i,e., 
that  such  declarations  are  only 
evidence  of  facts  which  it  is  the 
writer's  duty  to  record,  and  not 
of  incidentid  matters,  is  now  es- 
tablished, yet  its  stringent  appli- 
cation in  the  above  case  has  been 
frequently  criticised). 

The  question  being  whether  A. 
and  B.  were  married  ;  an 'entry  in 
a15aptismal  register  made  by  a 
Roman  CathoUc  parish  priest 
(deceased),  and  recording  the 
baptism  of  C.  as  "  the  child  of  A. 
and  B./'  is  not  admissible,  a§  the 
entrv  was  not  contemporaneous 
witti  the  Sarnage,  whfch  was  a 
^oUaferal  fact,  and  one  of  which 
the  wrltef  had  no  personal  know- 
ledge (Ryan  v.  King,  25  L.  R.  Ir. 
1S4 ;  see  also  Sturla  v,  Freccia,  5 
App.  Cas.  623,  where  the  duty  of  a 
government  committee  being  to 
report  as  to  the  fitness  of  A.  for 
the  post  of  consul,  a  statement  of 
the  date  and  place  of  A.'s  birth, 
and  other  details  of  his  personal 
history  was  rejected,  as  the  state- 
ment of  these  facts  was  not  ne- 
cessary to  the  performance  of  the 
duty.  The  report  was  also  held 
inadmissible  as  a  public  docu- 
ment, po«^,  p.  237). 

To  prove  the  delivery  of  certain 
coal ; — the  duty  being  for  the 
workman  who  delivered  it  to  give 
an  account  at  the  end  of  the  day 
of  all  coal  delivered  during  the 
day,  to  a  foreman  (deceased)  who, 
being  unable  to  write,  got  the 
entries  made  for  him  by  a  clerk  ; 
— ^an  entry  so  made  held  in- 
admissible, for  though  made  by 
the  direction  of  the  foreman,  yet 
the  latter  had  no  personal  know- 
ledge of  the  deliveries  (Brain  v, 
Preece,  11  M.  &  W.  773). 

The  question  being  whether  a 
certain  notice  to  quit  had  been 
properly  served,  and  an  entry  of 
its  service  having  been  made  by  a 
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deceased  clerk  (see  Stapylton  v. 
Clongh,  anUt  p.  i8o),  proof  of  a 
subsequent  oral  declaration  by 
A.  that  he  had  served  it  on  the 
wrong  person,  held  inadmissible 
{id.). 


1 


C     183   ) 


CHAPTER  XXVI. 
DECLARATIONS  AS  TO  PUBLIC  AND  GENERAL  RIGHTS. 

Declakations  made  by  deceased  persons  of  competent 
knowledge,  ante  litem  motam,  are  admissible  in  proof 
of  ancient  rights  of  a  public  or  general  nature. 

Principle. — The  grounds  of  admission  are  necessity; — 
ancient  facts  being  generally  incapable  of  direct  proof ;  and 
the  guarantee  of  truth  afforded  by  the  public  natv/re  of  the 
rights^  which  tends  to  preclude  individual  bias,  and  to  render 
misstatement^  difficult  by  exposing  them  to  constant  con- 
tradiction. 

Evidence  of  this  description  is  frequently  included  under 
the  general  term  Reputation  (Stark.  Ev.  1 89  n.) ;  and  is  admis- 
sible for  or  against  the  Crown  as  well  as  an  ordinary  party 
(A.-G.  V,  Emerson,  5  T.  L.  R.  109  ;  L.  R.  1891,  A.  C.  649). 

[Tay.  ss.  607-634  ;  Best,s.  497 ;  Eos.  N.P.  48—51;  Powell, 
164-178  ;  Steph.  art.  30 ;  Whart.  ss.  18  5  200.] 

(i)  What  are  matters  of  Public  and  (General  Interest."' 

— The  right  or  interest  involved  must  be  of  a  pecuniary  or 
proprietary  natiu-e  (R.  v,  Bedfordshire,  4  E.  &  B.  535  ;  see 
ante.  Declarations  against  Interest). 

Public  Rights  are  those  common  to  all  members  of  tlie 
State — e.g,,  rights  of  highway  and  ferry,  or  of  fishery  in 
tidal  rivers. 

Gevieral  Rights  are  those  affecting  any  considerable  sec- 
tion of  the  community — e.^.,  questions  as  to  the  boundaries 
of  a  parish  or  manor. 

Declarations  by  deceased  persons  as  to  privctte  rights 
are  inadmissible,  since  these  are  not  likely  to  be  so  com- 
monly or  correctly  known,  and  are  more  liable  to  be  mis- 
represented.    Where,  however,  the  question  is,  whether  a 
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right  is  public  or  private  (R.  v.  Bliss,  7  A.  &  E;  550) ;  or 
the  private  right  is  identical  with  a  public  one  (Thomas  v, 
Jenkins,  6  A.  &  E.  525),  such  declarations  are  receivable. 

(2)  Competent  Knowledge. ^^^ — ^In  the  case  of  general 
rights,  the  declarants  must  have  possessed  competent  know- 
ledge, which  may  either  be  shown  extrinsically  {e.g,^  by 
proof  of  residence  in,  or  other  connection  with,  the 
locality) ;  or  presumed  from  the  circumstances  under  which 
the  declarations  were  made  (Freeman  v.  PhiDipps,  4  M.  <fe  S. 
486). 

In  the  case  of  public  rights,  however,  all  being  concerned 
are  presumed  competent ;  so  that  the  absence  of  peculiar 
means  of  knowledge  goes,  strictly  speaking,  to  weight  and 
not  admissibility. 

(3)  Lis  Mota  and  Interest.^*^^ — The  declarations  must, 
in  order  to  prevent  bias,  have  been  made  ante  litem  Tnota/m 
— I.e.,  before  the  commencement  of  any  controversy  (legal 
or  actual)  involving  the  same  subject-matter. 

Declarations  made  after  such  a  dispute  has  arisen  are 
inadmissible,  although  the  dispute  was  unknovm,  to  the 
declarant ; — for  that  is  a  collateral  issue  which  it  might  be 
impossible  to  prove  (Berkeley  Peerage  Case,  4  Camp.  417  ; 
Shedden  v,  Att.-Gen.  30  L.  J.,  P.  &  M.  217)  ;  or  was/ratw;^- 
UnUy  commenced  with  a  view  of  excluding  the  declarations 
(Shedden  v,  Att.-Gen.,  supra) ;  or  involved  different  pa/rties 
or  related  to  different  property  or  claims  (Tay.  s.  633), 

On  the  other  hand,  declarations  as  to  the  right  will  be 
received  although  made  for  the  express  purpose  of  prevent- 
ing future  disputes  (Berkeley  Peerage  Case,  supra  ;  Monk- 
ton  V,  Att.-Gren.,  2  B..  &  M.  147 ;  Brisco  r.  Lomax,  8  A.  &  E. 
198  ;  Shedden  v,  Att.-Gen.,  supra);  or  after  a  daim  had  been 
asserted  but  finally  abandoned  (Hubb.  Ev.  of  Sue.  668) ;  or 
after  the  existence  of  non-contentious  legal  proceedings  in- 
volving the  same  right  (Brisco  v.  Lomax,  supra;  Gee  v. 
Ward,  7  E.  <k  B.  509)  ;  or  after  the  existence  of  contentious 
legal  proceedings  involving  the  same  right  only  cdkUerally 
and  not  directly  (Freeman  v.  Phillipps,  supra). 

Interest, — ^Declarations  made  in  direct  support  of  a  claim 
contemplated  to  be  brought  by  the  declarant,  or  otherwise 
obviously  to  subserve  his  own  interest,  will  be  rejected  (see 
post.  Declarations  as  to  Pedigree) ;  but  if  no  dispute  has 
arisen,  or  claim  been  contemplated,  the  fact  that  the  decla- 


CHAP.  XXVI.]    DECLARATIONS  AS  TO  PUBLIC  RIGHTS.       i8s 

rations  tend  to  support  his  own  title ;  or  that  the  declarant 
stood,  or  believed  he  stood,  in  pari  jure  with  the  party  relying 
on  them,  affects  only  their  weight  and  not  their  admissibility 
(Doe  V.  Davies,  lo  Q.  B.  314;  Dunraven  v.  Llewellyn,  15 
Q.  B.  791). 

(4)  Particular  Facts.  ^"^^  Corroboration. — The  declara- 
tions must  relate  to  the  general  right,  and  not  to  parti- 
cular facts  which  support  or  negative  it ; — for  the  latter, 
not  being  equally  notorious,  are  liable  to  be  misrepresented 
or  misunderstood,  and  may  have  been  connected  with  other 
facts  which,  if  known,  would  qualify  or  explain  them. 

Declarations  have  been  received,  however,  which  not 
only  directly  negative  a  general  right,  but  which  indirectly 
do  so — e.g.,  by  setting  lip  an  inconsistent  private  claim, 
or  by  omitting  all  mention  of  it  where  mention  might 
reasonably  be  expected  (Tay.  s.  620). 

Corroboration, — It  is  not  essential  to  the  admissibility, 
though  it  is  to  the  weight,  of  the  declarations,  that  they 
should  be  corroborated  by  proof  of  the  exercise  of  the  right 
within  living  memory  (Crease  v,  Barrett,  i  0.  M.  &  R. 
919). 

(5)  Form  of  the  Declarations.^^^ — The  following  are  some 
of  the  principal  forms  in  which  evidence  of  this  nature  may 
be  tendered : — 

Oral  Statements  by  deceased  persons  as  to  the  existence  or 
non-e2dstence  of  the  right  {e.g,,  statements  by  perambula- 
tors, which,  provided  they  are  not  confined  to  particular  facts, 
are  evidence  either  of  reputation  or  as  declarations  accom- 
panying the  exercise  of  a  right,  Tay.  s.  618 ;  though  it  is 
otherwise  with  entries  in  parish  books  recording  the  fact 
that  perambulations  have  taken  a  particular  line,  Taylor  v, 
Devey,  7  A.  &  E.  409);  or  their  depoHtions  in  old  suits  in 
which  the  same  right  was  incidentally,  but  not  directly, 
involved  (Freeman  v.  Phillipps,  4  M.  &  S.  486). 

Old  Deeds,  Leases,  dsc,  reciting  or  describing  the  public 
right  or  matter  (Brett  v,  Beales,  M.  k  M.  416  ;  Curzon  v, 
Lomax,  5  Esp.  60;  Plaxton  v.  Dare,  10  B.  &  C.  17).  Mere 
copies  and  abstracts  of  such  deeds  are  not  generally  so 
receivable,  the  contents  of  a  document  being  in  the  nature 
of  a  particular  fact,  and  not  provable  by  reputation  (Doe  v. 
Wittcomb,  6  Ex.  601,  4  H.  L.  0.  425).  When,  however, 
the  existence  and  loss  of  the  originals  have  been  proved. 
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sucsh  copies,  if  produced  from  proper  custody,  may  be  admis- 
sible as  secondary  evidence  {id.) ;  thus,  a  Bishop's  register 
of  chapter  leases  has  been  received  as  evidence  of  reputa- 
tion respecting  the  limits  of  a  parish  (Coombs  v,  Coether, 
M.  &  M.  398,  Kos.  N.  P.  214;  post,  p.  223).  Whether 
Private  Acts  are  admissible  as  reputation  on  questions  of 
public  right  seems  doubtful.  They  were  received  in  Curzon 
V,  Lomax,  5  Esp.  60,  and  in  Carnarvon  v,  Villebois,  13  M. 

6  W.  313  (though  in  that  case  their  reception  might  have 
been  supported  on  the  footing  of  admissions  by  parties  or 
privies),  but  rejected  in  Beaufort  v.  Smith,  4  Ex.  450 ;  see 
Ros.  N.  P.  188;  SLudpost,  p.  214. 

Maps,  Surveys,  and  Assessments, — Private  Maps  are  evi- 
dence of  reputation  if  made  by  (or  under  the  direction,  or 
from  the  information,  of)  deceased  persons  of  competent 
knowledge  (Hammond  v.  Bradstreet,  10  Ex.  390;  £>.  v. 
Milton,  I  C.  &  K.  58) ;  or  if  they  have  been  recognised  or 
used  by  such  persons  for  the  purpose  of  defining  the  general 
right  and  not  merely  particular  matters  (Pipe  v,  Fulcher,  28 
L.  J.  Q.  B.  12  ;  and  see  Daniel  v.  Wilkin,  7  Ex.  429).  So, 
a  map  made  under  a  private  Inclosure  Act  is  admissible 
providing  the  Act  itself  be  proved  (R.  v.  Milton,  supra). 
Ancient  public  surveys  are  also  receivable  as  reputation  if 
made  under  competent  authority  (Freeman  v.  Beed,  4 
B.  &  S.  174 ;  Smith  v,  Brownlow,  L.  R.  9  Eq.  241  ,  2  Eagle  on 
Tithes,  402-403  ;  &nd post,  Public  Documents) ;  or  by  persons 
of  competent  knowledge  (Daniel  v,  Wilkin,  supra).  Modem 
public  surveys,  though  compiled  under  statutory  authority 
and  to  some  extent  from  competent  information  have,  how- 
ever, been  rejected  (Bidder  v.  Bridges,  34  W.  R.  514;  54 
L.  T.  529,  affirmed  W.  N.  1886,  p.  148;  post.  Public  Docu- 
ments). Ancient  public  a^essments  {e,g,,  the  taication  of 
Pope  Nicholas)  are  admissible  on  the  same  footing  (see  Eagle 
on  Tithes,  supra,  as  to  these  and  similar  documents).  And 
an  old  churchwarden's  assessment  is  evidence  of  reputation 
that  the  land  is  within  the  parish  (Plaxton  v.  Dare,  10  B.  &  C. 
17) ;  as  are  entries  in  old  Vestry  Books,  provided  they  do 
not  relate  to  private  or  particular  facts  (Cooke  v.  Banks, 
2  C.  <fe  P.  478;  and  see  post,  p.  225);  so,  the  books  of  a 
deceased  steward  of  a  manor  showing  fines  assessed  are 
evidence  of  a  custom  to  take  such  fines,  at  least,  if  coupled 
with  some  evidence  of  their  payment  (Ely  v,  Caldecott, 

7  Bing.  433). 
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Momor  Books  and  Presentments:  Court  Rolls  (provable 
either  by  production  of  the  original,  or  by  copy)  as  well  as 
acts  of  ownership  done  under  them  are  evidence  of  reputa- 
tion (Tay.  s.  623 ;  R.  N.  P.  119, 208-210 ;  A.-G.  v.  Emerson, 
5  T.  L.  B.  109;  L.  R.  1891,  A.  C.  649);  so,  the  draft  of  a 
surrender,  though  no  entry  appeared  on  the  roll  (Doe  v, 
Calloway,  6  B.  £  C.  484)  ;  and  even  an  unsigned  custumal, 
not  properly  a  Court  Roll,  but  preserved  therewith  and 
purporting  to  be  made  with  the  assent  of  the  tenants 
(Denn  v.  Spray,  1  T.  R.  466).  So,  presentments  by  a 
manor  jury  as  to  matters  within  their  jurisdiction  (Roe 
V,  Parker,  5  T.  R.  26;  Evans  v,  Rees,  10  A.  &  E.  151 ; 
Richards  v,  Bassett,  10  B.  &  C.  657);  as  well  as  the 
depositions  of  manor  tenants  (if  not  relating  to  particular 
facts)  taken  in  an  authorized  inquiry  (Crease  v.  Barrett, 
I  C.  M.  &  R.  919).  As  to  manor  assessments,  see  Ely  v, 
Caldecott,  sii/pra. 

Verdicts^  Judgments  omd  Awards, — When  juries  were 
summoned  de  vicineto,  their  verdicts  were  properly  evidence 
of  reputation  ;  but  at  the  present  day  neither  verdicts  nor 
judgments  can  strictly  be  so  classed.  Whether  admissible 
as  in  the  nature  of  reputation,  or  as  amounting  to  acts  done 
in  the  exercise  of  a  right  (see  Acts  of  Ownership,  ante, 
p.  50),  however,  the  rule  is  now  established  that  on  ques- 
tions of  public  or  general  interest,  the  verdict,  judgment, 
or  order,  even  inter  alios,  of  a  competent  tribunal  (whether 
Superior  Court ;  Duchy,  Manor,  or  Survey  Court,  see  p.  231; 
or  Statutory  Commission),  is  admissible,  not  however  as 
evidence  of  any  particular  fact,  but  as  an  adjudication  upon 
the  state  of  facts  and  question  of  usage  at  the  time  (Pini  v, 
Currell,  6  M.  &  W.  266 ;  Neill  'v,  Duke  of  Devonshire, 
8  App.  Cas.  147  ;  Tay.  ss.  624-637  ;  post,  Judgments). 

It  does  not  affect  the  admissibility  (though  it  may  the 
weight)  of  a  verdict  when  tendered  under  this  head,  that  it 
was  not  succeeded  by  judgment ;  or  of  a  judgment,  that  it 
went  by  default  (Neill  v,  Duke  of  Devonshire,  supra) ;  or 
was  recent  (Carnarvon  v.  Villebois,  13  M.  &  W.  313);  or 
not  followed  by  execution  or  satisfaction  (ibid, ;  Tay. 
s.  624).  And  verdicts  and  judgments  standing  upon  a 
different  footing  fi-om  ordinary  declarations,  depositions  And 
entries  by  private  persons,  the  conditions  as  to  death  and 
lis  mota  do  not,  and  indeed  cannot,  apply  to  them  (Green- 
leaf,  s.  139  ;  Stark.  Ev.  190,  note  c ;  Carnarvon  v,  Villebois, 
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supra;  R.  t?.  Brighttdde,  13  Q.  B.  933  ;  Eogers  v.  Wood, 
2  B.  <fe  A.  245  ;  Brisoo  v.  Lomax,  8  A.  i;  E.  198 ;  Heed  v. 
Jackson,  i  East  355). 

Such  judgments,  however,  must  not  be  irUerhcviory 
(Pim  V,  Ourrell,  «wjwa);  or  collusive  (Neill  v.  Duke  of 
Devonshire,  supra) ;  and  mere  auxxrds  have,  for  no  very 
intelligible  reason,  been  altogether  rejected  as  evidence  of 
reputation  (Evans  v.  Rees,  10  A.  <fe  E.  151). 

Claims  not  /oUowed  by  verdict  or  judgment  are  not  ad- 
missible as  evidence  of  reputation  (Lancum  v,  Lovell 
6  C.  <fe  P.  437 ;  Duke  of  Devonshire  v,  O'Neill,  2  L.  B.. 
Ir.  132,  165,  per  Palles,  0.  B.)  ;  though  they  may  be  as  acts 
of  ownership  {ante^  p.  50).  Thus,  old  Bills  and  Answers  in 
Chancery  have  been  admitted  on  the  latter  ground  to  show 
claims  made  to  a  public  right  and  abandoned  (MaJcolmson 
V.  O'Dea,  10  H.  L.  C.  593 ;  Biggs-Miller  v,  Wheatley,  28 
L.  K.  Ir.  14)  ;  and  an  indictment  for  non-repair  of  a  high- 
way is  similarly  admissible,  whether  submitted  to  or  pro- 
secuted to  conviction  (R.  v.  Brightside,  13  Q.  B.  933). 

EXAMPLES. 

Admisaihle, 

(a)  The  following  have  been 
held  to  be  matters  of  public  or 
general  interest : — 

Questions  as  to  the  boundaries 
of  a  county,  town,  parish,  manor, 
or  hamlet  (Nicholl»  v,  Parker, 
14  East  331  «.). 


The  existence  of  a  highway 
(Crease  v,  Barrett,  i  C.  M.  &  R. 
919);  or  of  a  right  to  tolls  on  a 
public  road  (Brett  v.  Beales,  M. 
&  M.  416). 

The  question  whether  certain 
landowners  were  liable  to  repair 
a  bridge  or  sea-wall  (R.  v.  Sutton, 
8  A.  &  E.  516 ;  R.  V.  Bedford- 
shire, 4  E.  &  B.  535  ;  R.  V,  Leigh, 
10  A.  &  E.  398 ;  Hudson  v.  Tabor, 
2  Q.  B.  D.  290). 

A  custom  of  electing  the 
churchwardens  of  a  parish 
(Berry  v.  Banner,  Pea.  R.  156). 


Inadmisaible. 

• 

(a)  The  following  have  been 
held  to  be  matters  of  a  private 
nature : — 

Questions  as  to  the  boundaries 
of  two  private  estates  (Clothier 
V,  Chapman,  14  East  331  n.) ; 
or  of  a  waste  over  which  some 
tenants  only  of  a  manor  claimed 
a  right  of  common  (Dunraven  v. 
Llewellyn,  15  Q.  B.  791). 

The  existence  of  a  private 
right  of  way  over  a  field  (Reed 
V.  Jackson,  i  East  355). 


The  question  whether  the 
sheriff  of  a  county,  or  the  cor- 
poration of  a  city,  was  liable  to 
execute  criminals  (R.  v,  Antro- 
bus,  2  A.  &  E.  793). 


A  custom  of  electing  the 
master  of  a  grammar  school 
(Withnell   y.  Gartham,  i    Esp. 
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Admissitile. 

A  right  to  a  pew  (Price  v. 
Littlewood,  3  Camp.  288;  but  see 
jfoU,  p.  225.) 

The  existence  of  a  parish  or  dis- 
trict modus  [Moseley  v.  Davies, 
II  Price  162  ;  Rudd  v.  Wright, 
I  Ph.  Ev.  240]. 

A  right  of  common  to  all  ten- 
ants of  a  manor  [Dunraven  v. 
Llewellyn,  supra;  Warwick  v. 
Queen's  ColL,  40  L.  J.  Ch.  785] ; 
or  a  custom  of  descent  (Denn  v. 
Spray,  i  T.  R.  466),  or  of  heriot 
(Damerell  v.  Protheroe,  10  Q.  B. 
20),  in  a  manor. 

A  lord's  prescriptive  right  of 
freewarren  over  the  entire  manor 
(Carnarvon  v»  Villebois,  13  M.  & 
^*  3^3)  1  o^  claim  to  the  minerals 
under  a  certain  district  (Barnes 
V,  Mawson,  i  M.  &  S.  77  ;  Crease 
V.  Barrett,  svpra). 

{b)  To  prove  a  custom  of  a 
manor; — declarations  from  de- 
ceased tenants  of,  or  even  mere 
residents  in,  the  manor  are  ad- 
missible (Dunraven  v,  Llewellyn, 
15  Q.  B.  791).— So,  to  prove  a 
custom  of  mining,  declarations 
by  deceased  owners  of  the  sur- 
face, though  they  had  no  interest 
in  the  mines  (Crease  v,  Barrett, 
supra). — To  prove  that  a  public 
building  was  within  the  hundred 
of  B. ; — ^ancient  orders  made  by 
justices  at  Quarter  Sessions  for 
the  county  so  describing  it,  are 
admissible  without    proof  that 
the  justices  resided  in  the  hun- 
dred  or    county,  —  their   com- 
petency being   presumed  from 
their  office  (D.  of  Newcastle  v. 
Broxtowe,  4  B.  &  Ad.  273). — So, 
competent    knowledge    will  be 
presumed  from  the   declarants 
having  been  called  as  witnesses 
in  an  ancient  suit  (Freeman  v, 
Phillips,  4  M.  &  S.  486) ;  or  be- 
coming parties  to  an  Inclosure 
Act  (Carnarvon  v,  Villebois,  13 
M.  &  W.  313) ;  or  to  Conditions 


Inadmissibh, 

324) ;  or  a  right  of  presentation 
to  a  living  (R  v,  Eriswell,  3 
T.  R.  723). 

The  existence  and  nature  of  a 
farm  modus  ( WeUs  v.  Jesus  Coll. 
7  C.  &  P.  284;  Pritchett  V. 
Honeybome,  i  Y.  &  J.  135). 

A  prescriptive  right  of  com- 
mon to  individual  tenants  of  a 
manor  (Dunraven  v.  Llewellyn, 
supra) ;  or  the  right  of  all  the 
tenants  to  cut  and  sell  wood 
(Blackett  o.  Lowes,  2  M.  &  S. 

494). 

A  lord's  prescriptive  right  to 
all  wreck  within  the  manorial 
boundaries  (Talbot  v.  Lewis,  i 
C.  M.  &  R.  495 ;  Stackpoole  v. 
The  Queen,  L.  R.  9  Eq.  619). 


(b)  The  question  being  as  to 
the  boundcuries  of  a  county ; — 
declarations  by  deceased  law 
officers  and  dignitaries  of  the 
Crown,  who  had  no  personal 
knowledge  of  the  subject  except 
what  they  derived  from  an  ir- 
regular judicial  inquiry,  are  in- 
admissible (Rogers  v.  Wood,  2 
B.  &  Ad,  245  ;  posty  p.  193). 
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Admissible. 

of  Sale  (Williams  v.  GoodchUd, 
cited  2  Eagle  on  Tithes,  440). 

(c)  The  question  in  an  action 
being  as  to  the  boundaries  be- 
tween two  manors  ;  —  former 
non-contentious  proceedings  on 
the  joint  petition  of  previous 
owners  of  the  two  manors  al- 
leging that  disputes  as  to  the 
boundary  were  likely  to  arise, 
are  admissible  (Brisco  v,  Lomax, 
8  A.  &  E.  198  ;  and  see  G«e  v. 
Ward,  7  E.  &  B.  509).— So,  pro- 
ceedings in  an  ancient  suit 
brought  to  decide  the  posses- 
sion of  a  fishery,  as  between  two 
private  claimants,  are  admissible 
in  a  subsequent  suit  involving 
the  right  of  the  public  as  against 
the  descendants  of  one  of  them 
(D.  of  Devonshire  v,  Neill,  2 
L.  R.  Ir.  132). — So,  the  question 
being  as  to  the  mode  of  assess- 
ment of  a  customary  fine ; — 
depositions  in  an  ancient  suit 
against  a  former  lord,  in  which 
only  the  amount  of  the  fine,  and 
not  its  mode  of  assessment,  was 
in  question,  are  a'dmissible,  the 
lis  mota  being  different  (Freeman 
V.  Phillipps,  4  M.  &  S.  486). 

{d)  The  question  being  whether 
a  road  was  public  or  private  ; — 
declarations  by  deceased  resi- 
dents in  the  neighbourhood  that 
it  was  public  (Crease  v,  Barrett, 
I  C.  M.  &  R.  925)  ;  or  that  it  was 
private  (Drinkwater  v.  Porter,  7 
C.  &  P.  181),  are  admissible. — So, 
to  prove  that  the  boundary  of  a 
town  extended  to  a  certain  spot, 
declarations  by  deceased  inha- 
bitants that  it  extended  thither 
are  receivable  (see  Ireland  v. 
Powell,  Pea.  Ev.  16). 


Inadmissible, 


(c)  The  question  being  as  to 
a  right  of  common  in  a  manor ; 
— declarations  as  to  the  right 
made  by  deceased  manor  tenants 
during  a  former  (although  irre- 
gular) inquiry,  as  to  the  same 
right,  are  inadmissible,  being 
post  litem  motam  (Richards  v, 
Bassett,  10  B.  &  C.  657). 


The  question  being  as  to  a 


(d)  The  question  being  whether 
a  road  was  public  or  private ; — 
declarations  by  a  deceased  re- 
sident in  the  neighbourhood  that 
he  had  seen  repairs  done  upon 
it  (R.  V,  Bliss,  7  A.  &  E.  550)  ; 
or  proof  that  he  had  planted  a 
tree  near  the  road,  stating  at 
the  time  that  he  did  it  to  show 
where  the  boundary  had  been 
when  he  was  a  boy  {ibid.) ;  are 
inadmissible  as  relating  to  par- 
ticular facts. — So,  to  prove  that 
a  town  extended  to  a  certain 
spot,  declarations  by  deceased 
inhabitants  that  houses  formerly 
stood  at  that  spot,  are  inadmis- 
sible (Ireland  v.  Powell,  cited  R. 
V,  Bliss,  supra). 

The  question  being  as  to  a 
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Admissible, 

right  of  common  ; — declarations 
bv  deceased  manor  tenants  that 
they  possessed  unlimited  right  of 
common,  but  for  convenience  had 
agreed  to  use  it  in  a  restricted 
manner,  held  admissible  to  prove 
the  general  right,  and  to  nega- 
tive a  prescription  for  the  re- 
stricted one  (Chapman  v.Cowlan, 
13  East  10). 

To  disprove  a  manorial  cus- 
tom ; — an  old  deed,  purporting 
to  state  the  customs,  and  made 
between  a  former  lord  and  cer- 
tain of  the  copyholders,  but 
which  omitted  the  alleged  cus- 
tom, is  receivable  [Anglesea  v. 
Hatherton,  10  M,  &  W.  218 — 
omission  from  an  ancient  cus- 
tomary was  held  conclusive 
against  the  custom  in  Portland 
V.  Hill,  L.  R.  2  Eq.  765]. 

(e)  To  prove  the  boundary  of 
a  manor  ;  —  an  ancient  lease, 
granted  by  a  former  lord,  in 
which  the  boundaries  were  de- 
scribed, is  receivable  (Doe  v. 
Wittcomb,  6  Ex.  601 ;  Brett  & 
Beales,  M.  &  M.  416). 

To  prove  lands  tithe-free,  an 
old  catalogue  and  particulars  of 
sale  in  which  they  were  so 
described  have  been  received 
(Williams  v.  Goodchild  cited  2 
Eagle  on  Tithes,  440). — So,  to 
prove  that  a  road  was  not  a 
highway,  a  document  signed  by 
several  deceased  residents  in 
the  locality  at  a  public  meeting 
called  to  consider  the  question 
of  repairing  the  road,  and  which 
document  stated  that  the  road 
was  not  a  highway  (Barraclough 
V.  Johnson,  8  Ad.  &  El.  99). — So, 
a  paper,  preserved  among  the 
muniments  of  a  manor,  pur- 
porting to  be  signed  by  several 
deceased  copyholders,  has  been 
admitted  to  prove  a  right  of 
common  (Chapman  v.  Cowlan, 
supra). 


Inadmissible, 

right  of  common ; — declarations 
by  deceased  manor  tenants  that 
"the  commons  belong  to  the 
tenants  unstinted,  who  have  al- 
ways enjoyed  the  same  at  a 
yearly  rent  of  33*.  4^.,'*  have 
been  rejected  (Grease  k.  Barrett, 
supra). 


(e)  To  prove  the  boundary  of 
a  manor ; — a  statement  by  a 
deceased  steward  that  there  ex- 
isted an  old  lease  describing  the 
boundary,  and  an  entry  in  his 
books  purporting  to  state  the 
substance  of  the  lease,  held  in- 
admissible, as  being  reputation 
not  of  the  boundaries,  but  of  the 
contents  of  the  lease  —  i.e. ,  of 
a  particular  fact  (Doe  v.  Witt- 
comb,  sujcn-a). 
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Admissible. 

To  prove  the  existence  of  a 
manor; — an  old  Private  Act 
under  which  it  had  been  sold, 
and  wherein  It  was  so  described, 
held  admissible  (Gnrzon  v, 
Lomax,  5  Esp.  60). 

So,  to  prove  a  lord's  right  of 
freewarren  ; — ^recitals  in  an  old 
Inclosare  Act,  and  a  proviso 
therein  preserving  the  right, 
have  been  received  (Carnarvon 
V.  Villebois,  13  M.  &  W.  313). 

To  prove  the  bonndaries  of  a 
parish ; — a  map,  thirty-four  years 
old,  made  by  a  surveyor,  who 
testified  that  he  had  compiled  it 
from  information  received  from 
a  deceased  parishioner  who  had 
shown  him  the  boundaries,  is 
admissible  [R.  v,  Milton,  i  C.  & 
K.  58.  In  Pollard  v.  Scott,  Pea. 
R  19,  however,  a  map  made  by 
the  directions  of  former  church- 
wardens was  rejected  ;  eed  qu., 
unless  upon  the  ground  that  no 
proof  of  their  death  was  given 
(see  I  Phil.  Ev.  182  ;  Tay.s.662)]. 
— So,  to  prove  a  public  right  of 
way  over  a  manor  ; — a  map  used 
by  a  deceased  steward  to  define 
the  public  ways  of  the  manor, 
is  admissible  (see  Pipe  v.  Fulcher, 
28  L.  J.  Q.  B.  12). 


Inadmissible. 

To  prove  a  lord's  right  to  toll 
on  all  coal  exported  within  the 
manor ; — a  general  saving  of 
such  right  contained  in  certain 
private  (Harbour  and  Canal) 
Acts  affecting  the  manor,  held 
inadmissible  as  reputation  of 
such  right  (Beaufort  v.  Smith, 
4  Ex.  450). 


To  prove  the  boundaries  of  a 
parish  ; — an  old  map,  not  signed, 
but    merely  produced    by    the 
representatives   of  a    deceased 
rector  from  an  old  box  of  his 
papers  relating  to  the  parish,  is 
inadmissible   (Earl  &  Lewis,  4 
Esp.  i). — So,  to  prove  the  bound- 
aries of  a  county ; — ^a  map  of 
the  county,  republished  in  1766 
with  corrections  and  additions  by 
the  sons  of  E.  from  a  map  pub- 
lished by  the  latter  thirty  years 
earlier,  who  then  took  an  accu- 
rate survey  of  the  whole  county, 
is  inadmissible,  the  new  editors 
not  being  proved  to  have  per- 
sonal knowledge,  nor  to  be  con- 
nected with  the  district,  so  that 
it  might  be  presumed  [Hammond 
V.  Bradstreet,  10  Ex.  390.     Nor 
does  the  fact  of  its  production 
from  the  custody  of  a  county 
magistrate    (living)    who     had 
bought    it    twelve    years    pre- 
viously vouch  for   its  authen- 
ticity].— So,  to  prove  a  public 
right  of  way  over  a  manor ; — 
a   map   made    by  a    deceased 
steward  showing  the  lines  of  a 
road,  but  with  nothing  to  indi- 
cate whether  it  was  public  or 
private,  is  inadmissible ;  and  the 
fact  that  it  was  used  by  him 
to  define,  not  the  alleged  public 
road,  but  merely  the  boundaries 
of  the  copyholds,  is  not  sufficient 
to  render  it  receivable  (Pipe  v. 
Fulcher,  s^pra). 


CHAP.  XXVI.]     DECLARATIONS  AS  TO  PUBLIC  RIGHTS.     193 


Admi89ible, 

To  prove  the  bonndaries  of  a 
manor  ; — a  public  survey  of  the 
manor  taken  under  the  authority 
of  the  Crown,  or  of  the  Duke  of 
Cornwall,  while  it  belonged  to 
either  (Smith  v.  Brownlow,  L.  R 
9  Eq.  241),  or  under  the  au- 
thority of  Parliament  during  the 
Commonwealth,  is  admissible 
(Freeman  v.  Reed,  4  B.  &  S.  174 ; 
the  Court  in  this  case  remarking 
that  it  was  sufficient  for  the 
purposes  of  reputation  if  taken 
under  the  de  facto  authority  of  a 
usurper). 


In  an  action  against  a  tres- 
passer, who  justified  under  a 
public  right  of  way  over  the 
land ; — ^a  verdict  obtainedagainst 
a  former  trespasser,  who  justified 
under  the  same  right  of  way,  is 
admissible  (Reed  v,  Jackson,  i 
East  355  ;  Petrie  v.  Nuttall,  11 
Ex.  569) ;  so,  a  similar  judgment 
obtained  only  four  years  be- 
fore against  another  trespasser, 
though  no  execution  or  satis- 
faction be  shown  (Carnarvon  t?. 
Villebois,  13  M.  &  W.  313).— So, 
the  question  being  whether  A., 
a  landowner,  was  liable  to 
repair  a  neighbouring  public 
bridge  ; — the  record  of  an  old 
presentment,  temp.  Edw.  IV.,  in 
proceedings  against  the  owners 
of  other  neighbouring  land,  in 
which  the  jury  stated  they  did 
not  know  who  were  liable  to 
repair  the  bridge,  and  finding 
that  it  was  built  sixty  years 
before  of  alms,  is  admissible 
(R.  V.  Sutton,  8  A.  &  E.  516).— 
So,  orders  of  Commissioners  of 
Sewers,  requiring  certain  land- 
owners to  repair  sea-walls,  are 
evidence  of  reputation  to  fix 
such  liability  (R.  v.  Leigh,  10 
A.  &  E.  398). 


Inadmissible. 

To  prove  the  boundaries  of 
a  manor; — surreys  taken  by 
former  lords  (e^.,  the  Earl  of 
Leicester,  temp,  Eliz.  and  General 
Oliver  Cromwell,  1650),  and 
founded  upon  uTwi^nea  present- 
ments of  jurors,  are  inadmis- 
sible [Daniel  v.  Wilkin,  7  Ex. 
429;  Beaufort  v.  Smith,  4  Ex. 
450 ;  aliter  if  the  presentments 
had  been  signed  by  a  manor 
jury;  overruling  on  this  point 
Evans  v.  Taylor,  7  A.  &  E.  61 7].— 
So,  to  prove  a  right  of  common  ; 
— the  Ordnance  Survey  and 
Tithe  Commutation  Maps  have 
been  rejected  as  evidence  of 
reputation  (Bidder  v.  Bridges, 
34W.  R.  514}. 

On  a  question  as  to  the  mutual 
rights  of  a  city  and  a  county  ;-^ 
an  old  decree  finding  the  rights, 
and  made  by  the  Lord  Treasurer, 
the  Lord  Chancellor,  and  the 
law  officers,  constituting  an  in- 
formal legal  tribunal,  and  having 
no  personal  knowledge  of  the 
matter  except  what  they  ac- 
quired during  the  inquiry,  is 
inadmissible  (Rogers  v.  Wood 
2  B.  &  Ad.  245). — So,  on  the 
question  whether  A.  had  a  free- 
hold or  only  a  right  of  common 
over  land ; — a  former  present- 
ment of  the  manor  jury  pur- 
porting to  decide  this  question 
is  inadmissible,  either  as  a  pre- 
sentment, for  they  had  no  juris- 
diction to  inquire  into  the  free- 
hold ;  or  as  reputation,  being 
post  litem  motam  (Richards  v. 
Bassett,  10  B.  &  C.  657). 

The  question  being  as  to  a 
public  right  of  fishing ;  —  an 
ancient  writ  reciting  claims 
which  would  tend  to  negative 
the  right,  and  directing  inquiry 
to  be  made  into  them,  and 
possession  to  follow  the  result, 
but  upon  which  no  verdict  or 
judgment  was  given,  is  inad- 
missible (Devonshire  v.  O'Neill, 

N 
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AdmieHiUe,  Inadmissible. 

2  L.  R.  Ir.  165). — So,  on  a  claim 
of  toll,  an  ancient  information 
or  indictment  in  respect  of  the 
claim,  bnt  upon  which  there  was 
no  finding  by  a  jury,  has  been 
rejected  (Lancum  v.  Lovell,  6  0. 

&  P.  437). 


(    195    ) 


CHAPTER  XXVII. 

DECLARATIONS  AS  TO  PEDIGREE. 

Declarations  made  by  deceased  relatives,  ante  litem 
motam,  are  admissible  to  prove  matters  of  pedigree. 

Principle. — The  grounds  of  reception  are — necessity,  such 
inquiries  generally  involving  remote  facts  of  family  history 
known  to  but  few,  and  incapable  of  direct  proof ;  and  the 
pecvlia/r  means  of  knowledge  cmd  absence  of  interest  to  mis- 
represent of  the  declarants — members  of  the  family  having 
the  greatest  interest  in  seeking,  the  best  opportunities  of 
obtaining,  and  the  least  motives  for  falsifying,  information 
on  such  subjects  (Tay.  s.  635). 

[Tay.  ss.  635-657 ;  Best,  s.  498 ;  Ros.  N.  P.  44-48 ; 
Powell,  186-196;  Steph.  art.  31;  Hubback's  Ev.  of 
Succession,  648-711 ;  Whart.  ss.  201-225]. 

(i)  What  are  Matters  of  Pedigree. ^*^ — It  is  not  easy  to 
define,  save  by  enumeration,  what  is  a  '*  genealogical  pur- 
pose "  or  what  are  "  matters  of  pedigree."  But  the  terms 
appear  to  be  confined  primarily  to  issues  involving  family 
succession  (testate  or  intestate) yTelationship,  and  legitimacy  ; 
and  secondly  to  those  particular  incidents  of  family  history 
which  are  immediately  connected  with,  and  required  for 
the  proof  of,  such  issues — e.^.,  the  hirth^  mxirriagey  and  death 
of  members  of  the  family,  with  the  respective  dates  and 
pl.aces  of  those  events  (Tay.  643-646;  Steph.  art.  31); 
a>ge,  celibacy,  issue  ov  failure  of  issue  (JSubb.  204,  468,  648- 
650) ;  as  well,  probably,  as  occupation,  residence,  and  similar 
incidents  of  domestic  history  necessary  to  identify  individuals 
(Hubb.  468,  citing  Hood  v.  Lady  Beauchamp ;  Shields  v. 
Boucher,  i  D.  G.  <k  S.  40 ;  Rishton  v,  Nesbitt,  2  M.  tSs  E. 
554;  and  see  Lovat  Peerage,  10  Ap.  Gas.  763). 
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On  .the  other  hand,  when  such  incidents,  although 
inferentially  tending  to  prove,  are  not  immediately  con- 
nected with,  the  question  of  pedigree  (Tay.  s.  644)  ;  or  when 
they  are  not  required  for  some  genealogical  purpose  (Haines 
V.  Guthrie,  13  Q.  B.  D.  818),  they  will  be  rejected. 

(2)  Declarants  must  be  Legitimately  Related. ^^^ — The 
declarations  are  only  receivable  from  persons  legitimately 
connected  by  blood  with  the  family  in  question,  or  from  the 
husbands  or  wives  (whether  the  marriage  be  subsisting  or 
not)  of  such  persons. 

They  are  not  admissible  from  mere  relatives  of  such 
husbands  or  wives  (Shrewsbury  Peerage,  7  H.  L.  C.  23) ; 
nor  from  friends,  servants,  or  neighbours  of  the  family 
(Johnson  v,  Lawson,  2  Bing.  86). 

When  a  deceased  declarant,  himself  competent,  has  spoken 
of  another  person  as  being  his  relative,  it  will  be  presumed 
that  he  intended  thereby  a  legitimate  relative  (Smith  v. 
Tebbitt,  L.  R.  i  P.  <k  D.  354).  Indeed,  it  seems  doubtful 
whether  the  legitimate  members  of  a  family  may, 
by  their  declarations,  impeach  the  legitimacy  of  their 
reputed  relations.  Thus,  declarations  by  a  deceased  uncle 
that  his  nephew  was  illegitimate  have  been  rejected  on  the 
ground  that  they  concerned  one  who  though  de  facto  related 
was  dejure  a  stranger  (Crispin  v,  Doglioni,  32  L.  J.  P.  <fe.  M. 
109;  Tay.  s.  636;  Steph.  art.  31).  A  direct  assertion  by 
a  deceased  parent  of  his  child's  illegitimacy  would  seem 
to  be  open  to  the  further  objection  that,  as  the  ground  of 
illegitimacy  might  be  non-access  during  marriage,  it  would 
infringe  the  rule  against  bastardising  offspring  (ante  p.  97  ; 
Murray  v.  Milner,  12  Ch.  D.  849).  On  the  other  hand, 
declarations  by  a  father  indirectly  establishing  his  child's 
illegitimacy  by  impeaching  the  validity  of  the  marriage,  or 
stating  the  birth  to  have  preceded  it,  have  been  received 
(Murray  V.  Milner,  supra,  per  Fry,  J. ;  Be  Turner,  29  Ch.  D. 
985,  per  Chitty,  J.)  So,  with  declarations  by  a  deceased 
husband  as  to  his  wife's  illegitimacy  (Vowles  v.  Young,  13 
Ves.  140 ;  and  see  Doe  v,  Harvey,  R.  &  M.  297). 

The  declarations  of  deceased  illegitimate  relations  are 
wholly  inadmissible  to  prove  the  condition  of  their  family, 
since  a  bastard  being ^it*s  nvUius  can  have  no  relations  (Doe 
V,  Barton,  2  M.  &  R.  28,  and  see  &u/pra ;  and  Doe  v,  Davies, 
10  Q.  B.  314.     And  it  seems  doubtful  whether  the  declara- 
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tions  of  a  deceased  person  even  as  to  his  own  illegitimacy 
are  receivable,  except  as  admissions  against  himself,  and  those 
who  claim  under  him  by  title  subsequent  to  the  declarations 
(Tay.  ss.  636-637  ;  R.  v.  Rishworth,  2  Q.  B.  476 ;  Proc.- 
Gen.  V.  Williams,  31  L.  J.  P.  &  M.  157).  In  In  re  Perton, 
53  L.  T.  706,  however,  Chitty,  J.,  held  such  statements 
admissible,  not  only  for,  and  against,  those  claiming  the 
bastard's  estate,  but  generally,  as  being  declarations  against 
pecuniary  and  proprietory  interest ;  see  also  Haslam  v. 
Cron,  19  W.  R.  968,  per  Bacon,  Y.C. ;  and  ante,  p.  170. 

(3)  Competent  Knowledge.  Hearsay  upon  Hearsay.  Oon- 
temporaneoosness.^^^ — It  is  not  necessary  that  the  declarant 
should  have  had  personal  knowledge  of  the  facts  stated  ;  it  is 
sufficient  if  his  information  purported  to  have  been  derived 
from  other  relatives,  or  from  general  family  repute,  or  even 
simply  from  '^  what  he  has  heard,"  provided  such  '^  hearsay 
upon  hearsay  "  does  not  directly  appear  to  have  been  derived 
from  strangers  (Shedden  v.  A.-G.  30  L.  J.  P.  &  M.  217  ; 
Tay.  s.  639).  But  if  the  declarant's  information  purport  to 
have  been  derived  either  wholly  or  in  part  from  incom- 
petent sources,  the  declarations  so  founded  will  be  excluded 
(Davies  v.  Lowndes,  7  Scott,  N.  R.  211 ;  6  M.  <fc  G.  525). 

The  declarations  need  not  refer  to  contemporaneous 
events ;  statements  as  to  matters  occurring  six  generations 
before  have  been  received  (Hubb.  659 ;  Monkton  v.  A.-G. 
2  R.  &  Myl.  157  ;  Davies  v,  Lowndes,  supra). 

And  it  is  not  necessary  that  they  should  directly  assert 
the  genealogical  fact ;  the  status  of  a  member  of  the  family 
might  be  indirectly  expressed  by  declaring  that  "  he  would 
have  the  property  and  be  a  gentleman  "  (Isaac  v.  Gompertz, 
cited  Hubb.  651). 

(4)  Lis  Mota  and  Interest.^^^ — The  declarations  are 
inadmissible  if  made  post  litem  motam  (see  ante,  Public  and 
General  Rights,  p.  197). 

As  to  the  degree  of  interest  which  will  exclude,  the 
authorities  are  somewhat  conflicting.  Declarations  in 
direct  support  of  a  claim  contemplated  to  be  brought  by 
the  declarant  (Hubb.  668-9;  Tay.  s.  630;  citing  Zouch 
Peerage  Case),  or,  otherwise  made  obviously  to  subserve  his 
own  interests  (Plant  v.  Taylor,  7  H.  <fc  N.  211;  Dysart 
Peerage  Case,  6  App.  Cas.  489),  have  been  rejected. 

But  declarations  made  before  any  controversy  arose,  or 


^ 
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claim  was  comtemplated,  though  tending  to  directly  support 
the  title  of  the  declarant,  or  of  another  in  pari  jwre  with 
him,  have  been  received  (Doe  v,  Tarver,  Ry.  <k  M.  141). — So, 
declarations  made  to  induce  a  third  party  to  make  a  claim 
to  which  the  declarant  himself  had  no  title,  and  which  was 
in  fact  never  prosecuted  (Hubb.  Ev.  supra), 

(5)  Form  of  the  Declarations.^''^ — ^The  following  are  some 
of  the  principal  forms  in  which  hearsay  upon  matters  of 
pedigree  may  be  tendered : — 

Oral  atxUements  ;  fomiily  correspondence  ;  recitals  or  descrip- 
tions in  Deeds,  Settlements,  amd  Wills  (even  if  cancelled  or 
invalid) ;  entries  in  alnia/na>cs,  prayer-books,  a/nd  missals. 

Such  declarations  must,  if  modem,  be  proved  to  have 
been  m^ade,  written,  or  signed  by  (or  by  the  direction  of)  a 
deceased  relation,  or  to  have  been  acknowledged  or  treated 
by  him  as  correct  (Hood  v,  Beauchamp,  8  Sim.  26;  Be 
Perton,  53  L.  T.  706).  In  the  case  of  deeds,  indeed,  proof  of 
execution  by  a  relation  seems  indispensable  (Slaney  v.  Wade, 
I  My.  &  Or.  338  ;  Fort  v.  Clarke,  i  Russ.  604;  Hubb.  675  ; 
Tay.  s.  651),  save  where  the  document  is  ancient  and  comes 
from  proper  custody,  when  execution  by  some  member  of 
the  family  may  perhaps  be  presumed. 

The  original  deed  or  wiU  must,  if  in  existence,  be  pro- 
duced, though  if  lost  or  destroyed  secondary  evidence  will 
be  received.  Probate  of  a  will  is,  for  this  purpose,  secondary 
evidence  only  (Hubb.  677  ;  Eos.  N.  P.  47). 

Fa/mUy  Bibles  stand  upon  a  somewhat  different  footing, 
not  because  of  the  sacred  nature  of  the  volume,  but  from 
the  custom  of  using  it  as  a  famUy  register.  Entries  therein 
are  receivable  on  the  grounds  of  publicity  and  family  ac- 
knowledgment, without  proof  of  identity,  relationship,  or 
(presumably)  death  (Berkeley  Peer.  4  Camp.  401  ;  MoiJ^ton 
V.  A.-G.  2  R.  <fe  M.  162  ;  Hubbard  v.  Lees,  L.  R.  i  Ex.  255). 

The  mere  fact  that  the  book  is  a  Bible,  however,  is  not 
sufficient ;  it  should  be  shown  to  be  a  family  Bible,  in  the 
sense  of  having  been  handed  down  and  preserved  as  such  in 
the  family,  and  it  should  come  from  proper  custody 
(Hubbard  v.  Lees,  supra,  in  which  case  Martin,  "B., 
remarked,  "  It  is  in  the  nature  of  a  record,  and  being 
produced  from  proper  custody  is  itself  evidence  without 
proof  of  handwriting  or  authorship.  To  require  such  would 
be  to  mistake  the  distinctive  character  of  the  evidence,  for 
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it  derives  its  weight  not  from  the  entries  having  been  made 
by  a  particular  person,  but  that,  being  in  that  place,  they 
are  taken  to  be  assented  to  by  those  in  whose  custody  the 
book  has  been/')  See,  too,  Splents  v,  Lefevre,  1 1  L.  T  .N.  S. 
114,  in  which  the  Ir.  Ex.  Ch.  rejected  entries  in  a  Bible, 
partly  from  the  absence  of  such  preliminary  proof,  and 
partly  because  the  entries  had  been  made  by  a  Hving  person, 
it  being  said  that  the  entries  must  be  made  or  sanctioned 
by,  or  brought  to  the  knowledge  of,  deceased  members  of  the 
family.  Sed  qu,  as  to  the  latter  qualification  in  the  case  of 
family  Bibles. 

So  of  inscriptions  on  tombstones,  coffin-plates,  mvral  tablets, 
hatchments,  family  portraits,  rings,  amd  pedigrees ;  if  these 
are  proved  to  have  been  made  by,  or  under  the  direction  of, 
a  deceased  relation,  they  will  be  received  as  his  declarations  ; 
if  they  have  been  publicly  exhibited,  they  will  be  admitted 
on  the  presumption  of  family  acknowledgment,  though  their 
authors  be  alive  (Tay.  s.  652  ;  Hubb.  684-694).  The  value 
of  mural  and  other  funeral  inscriptions  as  evidence  depends 
on  the  authority  under  which  they  were  set  up,  and  the 
distance  of  time  between  their  erection  and  the  events  they 
commemorate.  Where  irremovable,  defaced,  or  destroyed, 
they  are  provable  by  secondary  evidence  (Tay.  s.  653  ;  Hubb. 
690-694).  Armorial  Bearings  may  also  be  included  under 
this  head ;  but  their  weight  depends  wholly  on  their  anti- 
quity, since  corrective  authority  in  such  matters  ceased  to 
be  exercised  by  the  Heralds  after  the  Eevolution.  [The 
first  Herald's  visitation  was  in  1528,  the  last  in  1686.] 

Family  BepiUe  a/nd  Conduct — The  tradition  and  repute 
prevailing  in  the  family  as  to  any  genealogical  event  may 
also  be  proved,  and  will  be  received  as  presumptive  evidence 
of  its  existence  {post,  p-  255). 

So,  family  conduct  and  treatment — e,g,,  the  tacit  recog- 
nition of  relationships,  the  distribution  of  property,  the 
omission  of  particular  persons  from  mention  or  benefit  in 
family  wills  and  settlements — ^are  admissible  as  showing 
acknowledgment  or  the  reverse  by  the  family,  though  such 
evidence  falls,  perhaps,  more  properly  under  other  heads 
than  that  of  hearsay  (a/rUe  p.  53). 

When  a  document,  pedigree,  or  inscription  has  been 
privately  kept,  independent  proof  must  be  given  of  its 
acknowledgment  by  the  family  before  it  will  be  admissible ; 
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but  where  it  has  been  publicly  preserved  in  the  family,  such 
acknowledgment  may  be  presumed  (Hubb.  685  ;  Tay.  s. 
654).  Such  documents,  however,  must  not,  as  we  have 
seen,  purport  to  be  compiled  from  incompetent  sources 
(Davies  v,  Lowndes,  7  Scott,  N.  R.  211). 

Repute  cmd  Conduct  of  Strangers, — In  the  case  of  Marriage^ 
the  repute  and  conduct  need  not  be  confined  to  the  family, 
reputation  among  and  treatment  by  friends  and  neighbours 
being  receivable  (cmfe,  p.  53  ;  post^  p.  255). 

A  witness  deposing  to  the  existence  of  such  a  general 
reputation,  must  not,  however,  state  what  some  particular 
individual  has  said  on  the  subject;  and  if  it  appears  that 
his  testimony  is  based  merely  on  the  declarations  of  such 
person,  the  evidence  ceases  to  be  admissible  as  general 
reputation,  and  can  only  be  received  if  the  declyant  was  a 
deceased  member. of  fl^Q  ff»mj]y  ^SKft/^/^ttii~^»   A  -fi-  ^  -^n  Ti  J. 

frSr.'&  A.  217). 

Recognition  by  the  Sovereign  has  been  admitted  to  prove 
the  legitimaot/  of  a  peer  (Hubb.  698)  ;  and  the  conduct  and 
statements  of  the  paramour  to  prove  the  ^legitimacy  of  a 
child  born  in  wedlock  (Morris  v.  Davies,  5  C.  <k  F.  163; 
Aylesford  Peeiage  Case,  1 1  App.  Cas.  i ;  Burnaby  v.  Baillie, 
42  Ch.  D.  282).  So,  the  conveyance  of  property  by  a 
stranger  to  a  member  of  the  family  who  was  only  entitled 
to  it  as  such,  has  been  admitted  in  proof  of  the  latter's 
relationship  to  the  family  (Slaney  v.  Wade,  7  Sim.  595  ; 
I  My.  &  Or.  338  ;  cmte,  p.  53). 

Juddcial  Documents, — Answers  in  Chancery  are  admissible 
when  the  facts  of  pedigree  were  not  in  dispute,  but  only 
incidentally  mentioned  (Hubb.  681-683  ;  Lyell  v.  Kennedy, 
14  App.  Cas.  437).  If  they  have  been  JUed  they  will  be 
admissible  though  not  signed  or  sworn  (Shrewsbury  Peerage 
O^se,  7  H.  L.  C.  32) ;  though  where  sworn,  but  not  filed, 
they  have  been  rejected  (Wharton  Peerage  Case,  12  C.  &  F. 
295).  To  make  an  answer  evidence,  however,  the  BiU 
must  always  be  put  in,  though  the  latter  is  not  evidence 
per  se  unless  made  so  by  the  answer  (Lyell  v,  Kennedy, 
supra;  Boileau  v.  Rutlin,  2  Ex.  678).  As  to  answers  by 
guardians  of  infants,  see  Eccleston  v.  Petty  Carth.  79; 
Slane  Barony,  Min.  Ev.  p.  28). 

Recitals  of  relationship  in  a  case  for  the  opinion  of  oownsd 
drawn  on  behalf  of  a  deceased  member  of  the  family  by  his 
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solicitor,  though  receivable  as  admissions  (p.  i26),YiAve  been 
rejected  as  declarations  by  such  member,  on  the  ground  that 
statements  for  counsel  are  frequently  made  to  obtain  a 
favourable  opinion  in  order  to  drive  persons  to  a  reference 
(Slane  Barony,  cited  Hubb.  684-685). 

JndgmentSf  Decrees,  and  Verdicts  in  matters  of  pedigree 
bind  the  parties  and  privies  thereto ;  but  if  inter  alias  are 
inadmissible  either  as  evidence  of  facts  or  as  family  reputa- 
tion (Hubb.  704 ;  post,  Judgments),  though  they  may  be 
received  to  show  the  subject-matter  of  the  suit,  and  the 
character  in  which  the  parties  sue,  defend,  or  obtain 
property  (Davies  v.  Lowndes,  7  Scott  N.  R.  211;  Lyell  v. 
Kennedy,  swpra). 

As  to  HeraMs  Books,  Inquisitions,  Fa/risk  Begisters,  <kc., 
to  which  recourse  is  frequently  had  in  cases  of  pedigree,  and 
which  are  admissible  as  public  documents,  and  not  as  the 
hearsay  evidence  of  deceased  relatives,  see  post,  Public 
Documents. 


EXAMPLES. 


Admissible, 
(a)    In   a   claim  to    freehold 
property  by  B. .  as  heir-at-law  to 

A.  ; — the  death  of  A.  and  of 
any  of  his  relations  entitled  in 
priority  to  B.,  may  be  proved  by 
family  repnte  as  being  matters 
of  pedigree  (Doe  v.  Griffin,  15 
East  293;  Betty  v.  Nail,  6  Ir. 
C.  L.  17).  The  same  proof  is 
admissible  on  an  application  by 

B.  to  administer  the  personal 
estate  of  A.  (in  the  goods  of 
Thomas,  12  P.  D.  100).— So, 
where  A.  had  devised  lands  to 
his  son  B.  for  life,  then  to  B.'s 
sons,  C.  D.  and  E.  in  succession ; 
in  an  action  by  E.  to  recover 
the  lands,  the  deaths  of  B.  C. 
and  D.  may  be  similarly  proved 
(Palmer  v.  Palmer,  18  L.  R.  Ir. 
192 ;  Smith  v.  Smith,  i  L.  R.  Ir. 
206). 


Inadmissible, 


(a)  In  an  action  for  use  and 
occupation  by  a  reversioner 
against  a  tenant  pour  autre  vie 
who  had  held  over  after  the 
death  of  the  cesttd  qui  vie; — the 
death  of  the  latter  cannot  be 
proved  by  the  declarations  of 
deceased  relatives,  not  being  a 
matter  of  pedigree  (Whittuck 
V.  Waters,  4  C.  &  P.  376).— So, 
in  an  action  for  goods  sold,  to 
which  the  defence  is  infancy ; — 
the  latter  fact  cannot  be  proved 
by  an  affidavit  of  the  infant's 
deceased  father  made  in  a 
previous  Chancery  action  to 
which  the  plaintiff  was  not  a 
party  (Haines  v.  Guthrie,  supra). 
And  inquiries  as  to  the  birth- 
settlement  of  a  pauper  (R.  v. 
Erith,  8  East  539) ;  or  as  to 
the  age  of  the  deceased  in  an 
action  on  a  life  policy  (Splents 
r.  Lefevre,  11  L.  T.  N.  S.  114) 
are  not  questions  of  pedigree. 
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Admissible, 

On  a  question  of  pedigree,  to 
prove  which  was  the  eldest  of 
three  sons  bom  at  one  birth  ;— a 
declaration  by  their  deceased 
father  that  he  had  for  the  pur- 
poses of  distinction  christened 
them  Stephanus,  Fortnnatus,  and 
Achaicus,  according  to  the  order 
of  names  in  St.  Paul's  First 
Epistle  to  the  Corinthians,  and 
a  declaration  by  their  deceased 
aunt  that  she  had  for  the  same 
purpose  tied  strings  round  the 
arms  of  the  second  and  third 
children  at  their  birth,  are  ad- 
missible (Vin.  Ab.  Ev.  T.  b.  91). 

(b)  The  question  being  whether 
B.  and  C.  were  cousins  of  A. ; — a 
declaration  by  A.'s  widow  (de- 
ceased), that  B.  and  C.  were  his 
cousins,  or  that  A.  had  told  her 
they  were  his  cousins,  is  admis- 
sible (Tay.  s.  639). — So,  a  de- 
claration by  A.  (deceased),  as  to 
his  own  age  or  birthplace,  though 
such  statements  are  necessarily 
founded  on  hearsay  (Sturla  v. 
Freccia,  5  App.  Cas.  641). 

(c)  See  two  last  examples ; 
and  Davies  v.  Lowndes  opposite. 


Inctdmissihle. 

The  question  being  as  to  the 
legitimacy  of  A. ; — a  declaration 
by  A.'s  deceased  aunt  that  she 
had  suckled  A.,  coupled  with 
proof  that  her  own  child  was 
bom  subsequent  to  the  mar- 
riage  of  A.'s  parents,  held  inad- 
missible to  prove  A.'s  legiti- 
macy, not  being  a  matter  directly 
connected  with  the  question 
of  pedigree  (Isaac  v,  Gompertz, 
Hub.  Ev.  650). 


(6)  The  question  being  whether 
B.  and  C.  were  cousins  of  A. ; — a 
declaration  by  A.'s  father-in-law 
that  they  were  A.'8  cousins 
would  be  inadmissible  (see 
Shrewsbury  Peerage,  7  H.  C.  L. 

23). 


(d)  In  an  action  by  B.  to  re- 
cover land  as  heir-at-law  to  A. ; 
— an  affidavit  stating  B.'s  rela- 
tionship to  A.  and  made  by  a 


(c)  To  prove  the  descent  of  A.; — 
a  pedigree  in  the  handwriting  of 
one  of  A.*s  ancestors,  purporting 
to  be  derived  partly  from  "parish 
registers,  wills,  monumental  in- 
scriptions, family  history  and 
records"  (not  shown  to  be  lost) ; 
and  partly  from  personal  know- 
ledge a,nd  the  information  of 
other  deceased  relations,  held 
inadmissible  as  to  former  but 
admissible  as  to  the  latter  part 
(Davies  v.  Lowndes,  7  Scott  211. 
Had  the  incompetent  sources 
not  been  expressly  disclosed  the 
first  portion  would  apparently 
also  have  been  received,  although 
dating  back  to  a  remote  anti- 
quity). 

{d)  The  question  being  as  to 
the  legitimacy  of  A. ; — declara- 
tions made  after  the  following 
letters  had  passed  in  the  family, 
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Admiasibie, 

deceased  relative  in  a  previoas 
non-contentious  proceeding  in 
Chancery,  in  which  an  inquiry 
was  directed  as  to  who  was  A.'s 
heir  and  next-of-kin,  held  ad- 
missible, such  a  proceeding  not 
constituting  a  lis  mota  {Gee  v. 
Ward,  7  E.  &  B.  509 ;  aliter  as  to 
sworn  or  unsworn  affidavits  in 
ct>ntentious  proceedings  on  the 
same  issue,  Hill  v.  Hibbit, 
19  W.  R.  2^0  note). — On  a  similar 
claim  ; — declarations  by  B.'s 
mother  that  certain  other  mem- 
bers of  the  family  had  died  with- 
out issue,  held  admissible,  al- 
though the  declarant  was  entitled 
to  an  interest  in  remainder  upon 
the  death  of  such  persons  with- 
out issue  (Doe  v.  Tarver,  Ry.  & 
M.  141). 


{e)  A  declaration  as  to  pedi- 
gree contained  in  a  will,  never 
signed  or  executed  by  the  testa- 
tor, but  in  his  handwriting,  is 
admissible  {Be  Lambert  56  L.  T. 
15).  So,  a  will  executed,  but 
afterwards  cancdied  (Doe  v. 
Pembroke,  1 1  East  504). 

On  a  question  of  pedigree  to 
prove  that  A.  was  the  son  of 
B.,  a  notarial  protest,  and  the 


InadmiBBtlU, 

held  inadmissible  as  post  litem 
motam : — 

(i)  A  letter  from  A.,  written 
after  his  parents'  death,  to  B., 
his  reputed  uncle  (who  was  in 
possession  of  the  family  property 
in  default  of  lawful  issue  of  A/s 
father),  saying,  "What  I  want 
is  to  establish  my  legitimacy, 
though  whether  I  have  aright 
to  the  estate  I  know  not ; "  (2) 
a  letter  from  B.  to  another 
member  of  the  family,  telling 
him  of  A.'s  claim,  and  adding, 
"  The  estate  I  cannot  give  up,  as 
it  is  entailed  on  my  children  *' 
(Frederick  v.  Attorney-General, 
L.  R.  3  P.  &  D.  196). 

The  question  being  whether 

B.  was  the  legitimate  son  of  A. 
by  his  second  wife,  and  proof 
having  been  given  that  A.'s 
first  wife  was  alive  at  the  time 
of  his  second  marriage,  a  de- 
claration by  A.  (deceased)  that 
the  husband  of  his  first  wife  was 
living  when  A.  married  her,  is 
inadmissible,  as  obviously  in  A.'s 
own  interest  (Plant  v.  Taylor, 
7  H.  &N.  211). 

So,  where  A.  was  proved  to 
have  lawfully  married  B.,  bXit 
there  was  some  evidence  that  C, 
living  with  him  at  the  time,  was 
reputed  to  be  his  wife,  a  de- 
claration by  A.  (deceased)  that 

C.  and  not  B.  was  his  lawful 
wife,  is  inadmissible  (Dysart 
Peerage  Cas6,  6  App.  Cas.,  489 » 
both  in  English  and  Scotch  law). 

(e)  To  prove  that  A.  is  the 
son  of  B.,  a  deed  reciting  that 
fact,  and  by  which  C.  (a  stran- 

fer)  assigned  property  to  A.  as 
».'s  son,  is  inadmissible  as  a 
declaration,  C.  being  a  stranger, 
though  aliter  to  show  A.'s  enjoy- 
ment of  property  as  B.*s  son 
(Slaney  v.  Wade,  7  Sim.  595  ; 
I  My.  and  Cr.  338  ;  and  see 
Fort  V,  Clarke,  i  Rus.  604). 
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Admisaible,  Inadmissible. 

record  of  proceedings  in  an 
action  on  a  bill  of  exchange  (the 
action  not  involving  any  question 
of  pedigree),  in  which  A.  was 
sued  as  (and  by  his  defence  ad- 
mitted himself  to  be)  the  son 
and  representative  of  B.,  held 
admissible,  if  coupled  with  some 
proof  a/iu/i<i?^  connecting  A.  with 
the  family  (Lyell  v,  Kennedy, 
14  App.  Gas.  437). 


(     20S      ) 


CHAPTER  XXVIII. 
DYING  DECLARATIONS  IN  CASES  OF  HOMICIDE. 

In  trials  for  murder  or  manslaughter  the  dying  de- 
clarations of  the  deceased,  made  under  the  sense  of 
approaching  death,  are  admissible  to  prove  the  circum- 
stances of  the  crime. 

Principle. — ^The  grounds  of  admission  are  twofold, — 
Tiecessity,  for  the  victim  being  generally  the  only  eye-witness 
to  such  crimes,  the  exclusion  of  his  statement  would  tend 
to  defeat  the  ends  of  justice ;  and  the  sense  of  impending 
death,  which  creates  a  sanction  equal  to  the  obligations  of 
an  oath. 

[Tay.  ss.  714-722;  Best,  s.  505;  3  Russ.  Cr.  354-3^2; 
Ros.  Or.  Ev.  33-39;  Powell,  197-205 ;  Steph.  art.  26.] 

(i)  Homicide  of  Declarant.^'*^ — The  declarations  are  not 
admissible  upon  charges  other  than  homicide;  or  as  to 
homicides  other  than  that  of  the  declarant. 

The  latter  part  of  'this  limitation  was  somewhat  infringed 
in  R.  V,  Baker,  2  M.  &  Rob.  53.  In  that  case  A.  and  B. 
had  both  died  from  eating  a  cake  into  which  the  prisoner 
was  accused  of  putting  poison.  On  his  trial  for  A.'s  murder, 
the  dying  declarations  of  B.  (made  after  A.'s  death)  that 
she,  B.,  had  made  the  cake  in  the  prisoner's  presence,  and 
had  put  nothing  bad  into  it,  were  received,  upon  the  ground 
that  the  two  deaths  by  the  same  poisoning  were  all  one 
transaction.  The  point  would,  however,  have  been  reserved, 
but  the  prisoner  was  acquitted.  In  R.  v.  Hind  (29  L.  J. 
M.  0.  147;  Bell  0.  0.  253;  8  Oox  300),  in  which  R.  v. 
Baker  was  cited.  Pollock,  O.B.,  held,  adopting  the  doctrine 
of  R.  v.  Mead  (2  B.  k  0.  605),  that  the  true  rule  confined 
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the  declarations  to  charges  involving  the  homidde  of  the 
declarant.  In  America  the  preponderance  of  authority  is 
to  the  same  effect,  [i  Greenleaf  (14th  ed.),  s.  156,  note  (6) ; 
Ohamberlayne*s  Best,  s.  505,  note((^).] 

(2)  Condition  at  Time  of  Declaration. ^^^ — ^The  deceased 
must  be  proved  to  the  satisfaction  of  the  judge  to  have  been, 
at  the  time  of  making  the  declaration,  in  actiud  domger  of 
death,  and  to  have  abandoned  all  hope  of  recovery. 

If  these  conditions  concur,  it  is  immaterial  that  he 
lingered  for  some  days,  or  even  weeks  (R.  v,  Bemadotti,  1 1 
Cox,  316;  Craven's  case,  i  Lew.  77),  or  that  he  subse- 
quently entertained  hope  (R.  v,  Hubbard,  14  Cox,  565 ;  not 
following  in  this  respect  R.  v.  Fagent,  7  C.  &  P.  238;  and 
R.  V,  Megson,  9  C.  &  P.  418). 

Questions  of  admissibility  arise  chiefly  with  respect  to 
the  mental  condition  of  the  declarant.  There  must  be  a 
"  settled,  hopeless,  expectation  of  death,"  not  qualified  by 
any  prospect  of  recovery,  however  slight  (R.  v.  Jenkins, 
L.  R.  1  C.  C.  R.  187;  R.  V.  Peel,  2  F.  &  F.  21;  R.  v. 
Gloster,  16  Cox  471);  it  need  not,  however,  as  was  at  one 
time  held,  be  an  expectation  of  instant  or  immediate  death 
— a  belief  that  death  would  very  shortly  ensue  is  sufficient 
(R.  V.  Reaney,  7  Cox  209 ;  26  L.  J.  M.  C.  43  ;  R. «?.  Gloster, 
supra)  ;  while,  on  the  other  hand,  a  belief  that  death  might 
be  long  deferred  would  exclude  {jhid.;  R.  v.  Forester,  10 
Cox  368). 

The  declarant's  mental  condition  may  be  inferred  from 
his  own  statements  at  the  time ;  his  conduct  (as  in  taking 
leave  of  his  friends,  giving  directions  for  his  funeral, 
receiving  extreme  unction,  <Si.) ;  the  opinions  of  medical  or 
other  attendants  expressed  to  him ;  the  serious  nature  of 
the  injury  received  (though  it  seems  doubtful  if  this  alone 
is  sufficient,  R.  v.  Cleary,  2  F.  &  F.  850 ;  R.  v.  Morgan,  14 
Cox,  337  ;  R.  V,  Bedingfield,  id.  341),  and  other  attendant 
circumstances. 

(3)  Competency  and  Credibility. — ^The  declarant  must 
have  been  competent  as  a  witness;  thus,  imbecility  or 
tender  age  will  exclude  the  declaration.  (R.  v,  Drummond, 
1  Leach  C.  C.  2>2>^ ;  R.  v.  Pike,  3  C.  <k  P.  598 ;  R.  v.  Per- 
kins,  9  C.  &  P.  395.) 

And  his  credibility  may,  perhaps,  be  impeached  in  the 
same  manner  as  that  of  a  witness.     [There  is  no  express 
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English  authority,  but  see  last-mentioned  cases  and  Steph. 
art.  136.  In  America,  however,  the  rule  is  established : 
I  Greanleaf,  14th  ed.  s.  157,  note  (a)  ;  Chamberlajne's  Best, 
s.  505,  note(e);  Bishop's  Cr.  Proc.  1209;  Felder  v.  State, 
59  Am.  Bep.  777,  where  previous  inconsistent  statements 
by  the  deceased,  not  made  under  the  fear  of  death,  were  ad- 
mitted for  this  purpose.] 

(4)  Su1]tject-matter  of  the  Declaration. — The  declarations 
are  only  admissible  to  prove  the  caVfSe  and  drcwmstancea  of 
death,  and  not  previous  or  subsequent  tra/nsa4^ions,  although 
relevant  to  the  issue.  [B.  v.  Mead,  supra;  B.  v.  Hind, 
supra;  B.  v,  Murton,  3  F.  <fc  F.  492  ;  Steph.  art.  26.  In 
America,  also,  the  declarations  are  restricted  to  the  res 
gestce ;  those  relating  to  independent  transactions  being 
excluded,  as  not  falling  within  the  principle  of  necessity  on 
which  such  evidence  is  received  :  People  v.  Fong,  5  Cr.  Law 
Mag.  64 ;  Montgomery  v.  State,  80  Ind.  338.] 

Nor  must  they  include  matter  inadmissible  from  the 
mouth  of  a  witness — e,g,,  hearsay  or  opinions.  (B.  v.  Sellers, 
Carr.  C.  L.  233;  i  Greenleaf,  s.  159,  note  (a).)  And  they 
should  be  complete,  conveying  the  whole  of  what  the  decla- 
rant intended  to  say;  an  unfinished  statement,  or  one 
which  the  declarant  intended,  but  was  prevented  from, 
qualifying,  being  inadmissible.     (Greenleaf,  supra.) 

(5)  Miscellaneous. — The  declarations  may  be  oral  or 
written ;  and  they  are  not  rendered  incompetent  (though 
their  weight  may  be  impaired)  through  being  made  in 
response  to  leading  questions  (B.  v.  Smith,  10  Cox  82),  or 
earnest  solicitation  (B.  v.  Fagent,  7  C.  &  P.  238;  B.  v. 
Beason,  i  Str.  499 ;  B.  v.  Whitworth,  i  F.  &  F.  382) ;  or 
through  having  been  taken  as  depositions,  and  proving  in- 
admissible as  such.    (B.  V.  Woodcock,  i  East  P.  C.  356). 

They  are  evidence  either  for  or  against  the  prisoner. 
(B.  V,  Scaife,  i  Mo.  &  Bob.  551.) 

EXAMPLES. 

Admissible.  Inadmissible. 

(a)  A.  is  indicted  for  the  mur-  {a)  A.  is  indicted  for  robbing 

der  of  B. ; — ^a  dying  declaration  B. ; — a  dying  declaration  by  B.  as 
by  B.  that  A.  had  mnrdered  him  to  the  circumstances  of  the  rob- 
is  admissible  (R.  v.  Mosley,  i  bery  is  inadmissible  (R  v,  Lloyd» 
Moo.  97).  4  C.  &  P.  233) 

A.  is  indicted  for  the  murder 
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Admistihle, 


(ft)  Declarations  have  been 
received  after  proof  of  the  fol- 
lowing expressions  by  the  de- 
ceased  *  ~^~ 

"  Be  quick,  or  I  shall  die"  (R 
V,  Bernadotti,  ii  Cox  316).  "I 
am  dying,  look  to  my  children  " 
(R.  V.  Goddard,  15  Cox  7).  "I 
am  netting  worse ;  I  am  going  to 
die  "  (R.  V.  Pickersgill,  cited  Rob. 
Cr.  Ev.  35).  "I  ^ve  seen  the 
surgeon  to-day  and  he  has  given 
me  some  little  hope  that  I  am 
better ;  but  I  do  not  myself  be- 
lieve that  I  shall  ultimately  re- 
cover. ...  I  cannot  recover." 
[R.  V,  Reaney,  7  Cox  log.  In  this 
case  much  stress  was  laid  on  the 
word  "ultimately"  as  a  reason 
for  rejecting  the  declaration ;  but 
it  was  held  that  it  did  not,  under 
the  circumstances,  import  a  be- 
lief in  a  deferred  as  opposed  to 
an  impending  death.] 

The  deceased  himself  had,  at 
the  time  of  making  a  declaration, 
no  hope  of  recovery,  although  his 
doctor  had  a  hope  and  had  ex- 
pressed it  to  him.  Declaration 
admitted  (R.  v.  Mosley,  i  Moo. 
97  ;  R.  V.  Peel,  2  F.  &  F.  21). 

The  deceased  (a  boy  of  eleven) 
being  badly  wounded,  asked  the 
doctor  if  he  should  recover.  The 
latter  replied, "  In  all  probability 

you  will  not  recover You 

may  recover,  it  is  impossible  for 
me  to  say,  but  I  don't  think  you 
will  be  alive  by  the  morning." 
The  deceased  made  no  reply,  but 
his  countenance  changed,  and  he 
appeared  distressed.  A  declara- 
tion then  made,  held  admissible 
(R.  v.  Perkins,  9  C.  &  P.  395). 


Inadmissible, 

of  B. ; — a  dying  declaration  by  C. 
that  he  and  not  A.  had  murdered 
B.,  is  inadmissible  (R  v,  Gtslj, 
It.  Cir.  Rep.  73). 

(b)  Declarations  have  been 
rejected  after  proof  of  the  fol- 
lowing expressions  by  the  de- 
ceased:— 

"  I  think  myself  in  great  dan- 
ger" (R.  V.  Errington,  2  Lew. 
C.  C.  148).  "  I  was  in  hopes  of 
getting  better ;  but  as  I  am  get- 
ting worse,  I  think  it  my  duty  to 
mention  what  has  taken  place  " 
(R.  V.  Megson,  9  C.  &  P.  418). 
**  I  think  I  shall  not  recover,  as  I 
am  very  ill*'  (R.  v.  Spilsburv,  7 
C.  &  P.  187).  "I  don't  think  I 
shall  ever  get  up  again.  ...  I 
don't  think  I  shall  be  long  with 
you.  ...  I  hope  I  shall  get  well, 
but  do  not  think  so.  ...  I  feel 
sure  I  shall  never  get  up  alive 
again.  ...  I  give  the  following 
directions  in  case  I  die"  (R.  v, 
Gloster,  16  Cox.  471).  "  I  have 
no  hope  of  recovering,  unless  it 
be  the  will  of  God  "  (R.  v.  Mur- 
phy, Ir.  Cir.  Rep.  38). 

The  deceased  having  been  told 
by  the  doctor  that  she  would  not 
recover,  replied,  **  I  hope,  doctor, 
you  will  do  what  you  can  for  me, 
for  the  sake  of  my  family.**  De- 
claration then  made  rejected  (R 
V,  Crockett,  4  C.  &  P.  544). 

The  deceeased  having  made  a 
statement,  which  wastaken  down 
in  writing  by  a  third  person,  con- 
cluded, "  I  make  the  above  state- 
ment with  the  fear  of  death  be- 
fore me,  and  with  no  hope  of 
recovery."  Afterwards,  on  the 
statement  being  read  over  to  her, 
she  corrected  it  to,  "with  no 
hope  at  present  of  my  recovery." 
Declaration  rejected  (R  v,  Jen- 
kins, L.  R  I  C.  C.  R  187). 


(      209      ) 


CHAPTER  XXIX. 

DECLARATIONS  BY  TESTATORS  AS  TO  THEIR  WILLa 

The  declarations  of  deceased  testators  as  to  their  wills 
have  been  admitted  in  the  following  cases  : — 

(i)  To  show  what  Documents  constitute  the  Will^^' 
(Gould  V,  Lakes,  6  P.  D.  i ;  in  the  goods  of  Shnn,  15  P.  D. 
156).  The  declarations  in  this  case  may  have  been  made 
either  before,  at,  or  after  the  execution  of  the  will. 

The  eccecution  of  a  will  cannot  be  established  by  the 
declarations  of  the  testator,  strict  proof  being  generally 
required  of  compliance  with  the  statutory  formalities  {Re 
Ripley,  i  S.  <k  T.  68  ;  Doe  v.  Palmer,  16  Q.  B.  747  ;  Sugden 
V,  St.  Leonards,  i  P.  D.  154,  per  Cockbum,  C.J.).  Such 
evidence  has,  however,  been  received  to  complete  a  primd 
fade  compliance  with  the  statute  (Clarke  v,  Clarke,  5  L.  R.  I. 
47  ;  Re  Malins,  19  L.  R.  Ir.  231 ;  Flood  v,  Russell,  29  L.  R.  I. 
91 ;  cases  which  have  certainly  gone  far  towards  relaxing 
the  stringency  of  the  earlier  rule. 

(2)  To  establish  the  continued  Existence  of  the  Will,^^)  in 
rebuttal  of  the  presumption  that  a  will  proved  to  have 
been  in  the  custody  of  the  testator,  and  not  forthcoming  at 
his  death,  has  been  destroyed  animo  revocandi  (Finch  v. 
Finch,  L.  R.  i  P.  &  D.  371 ;  Sugden  v,  St.  Leonards,  supra, 
per  Cockhurn,  C.J,). 

Such  declarations  must  necessarily  have  been  made  after 
the  execution  of  the  will. 

Revocation  of  the  will  cannot  be  proved  by  declarations 
made  subsequently  to  the  act  of  revocation  (Staines  v,  Jones, 
5  L.  T.  N.  S.  457),  though  prior  and  contemporaneous  de- 
clarations are  admissible  for  that  purpose  (Newton  v.  Newton, 
id,  218.). 

(3)  To  Prove  (as  secondary  evidence)  the  Contents  of  a 
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Lost  Will  ^^'^  (Sugden  v,  St.  Leonards^  sujyi^a  ;  Woodward  v. 
Goulstone,  ii  App.  Oas.  477 ;  Harris  «?.  Knight,  15  P.  D. 
170;  jffe  Ball,  25  L.  E.  Ir.  556  ;  Flood  v.  Kussell,  supra). 

In  all  of  these  cases,  with  the  exception  of  Woodward  v, 
Goulstone,  declarations  made  hoth  before  and  after  the  exe- 
cution were  admitted ;  in  that  case,  however,  grave  doubts 
were  expressed  by  some  of  the  law  lords  as  to  the  admissi- 
bility  of  joo^^-testamentary  declarations  for  that  purpose. 

Principle. — The  grounds  assigned  for  the  admission  of 
the  evidence  are :  The  peculiar  means  of  knowledge  of  the 
testator,  and  his  absence  oj  interest  to  misrepresent  (Sugden 
V.  St.  Leonards,  supra).  It  is  to  be  observed,  however,  that 
in  no  other  instances  have  such  conditions  alone  sufficed 
for  the  reception  of  declarations  by  deceased  persons;  so 
that  the  decisions  above  quoted,  so  far  as  they  establish 
this  exception  to  the  hearsay  rule,  savour  of  judicial 
legislation  {ibid,  pet'  MelHsh,  L.J.  diss. ;  Woodward  v,  Goul-» 
stone,  supra). 

Declarations  of  Intention, — The  distinction  between  hear- 
say and  original  evidence  is  not,  however,  satisfactorily 
marked  in  the  above  cases.  Thus,  in  those  establishing 
(i)  and  (3)  the  most  material  part  of  the  evidence  received, 
consisted  of  declarations  of  intention  made  by  the  testator 
before  the  execution  of  the  will.  Such  evidence  is  obviously 
not  hearsay  at  all,  but  original  in  its  nature.  Indeed,  with 
the  exception  of  the  post-testamentary  declarations  in 
Sugden  v.  St.  Leonards,  and  the  cases  following  it,  whose 
admissibility  was  questioned  in  Woodward  v.  Goulstone,  the 
whole  of  the  declarations  in  (i),  (2),  and  (3)  appear  to  have 
been  received  rather  as  indications  of  the  state  of  mind  of 
the  testator  at  the  time  of  making  the  declarations  than 
as  proof  of  the  facts  asserted.  Their  reception  can  therefore 
bft  supported  without  reference  to  the  hearsay  rule. 

It  is  on  this  ground,  and  not  as  exceptions  to  the  rule, 
that  declarations  of  intention  by  testators  are  admitted  in 
other  analogous  cases — e.g.,  to  rebut  the  presumption  that 
alterations,  interlineations  and  erasures  appearing  on  the 
face  of  the  will  were  made  subsequently  to  its  execution 
(Doe  V.  Palmer,  supra;  re  Sykes,  L.  E.  3  P.  &  D.  26; 
Dench  v.  Dench,  2  P.  D.  60 ;  Sugden  v.  St.  Leonards,  supra; 
Tay.  s.  165  ;  post-testamentary  declarations  are  not  receiv- 
able for  this  purpose,  Doe  v.  Palmer,  supra  ;),  or  to  explain 
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a  latent,  though  not  a  patent,  ambiguity ;  or  to  rebut  an 
equity  ;  or  to  support  or  impeach  the  will  in  cases  of  fraud 
or  forgery  (Doe  v.  Hardy,  i  M.  <fe  B.  525 ;  Doe  v.  Allen, 
8  T.  R.  147  ;  and  see  post^  Admissibility  of  Extrinsic  Evi- 
dence to  affect  Documents). 

[Tay.  ss.  11 36, 1 206-1 231 ;  Ros.  N.  P.  55  ;  Steph.  art.  29.] 


Admissible. 


EXAMPLES. 


Inadmissible. 


{a)  The  question  being  whether 
certain  papers  formed  part  of  a 
will ; — declarations  made  by  the 
testator  before  executing  the  al- 
leged will  that  he  intended  to 
leave  his  property  in  a  manner 
which  corresponded  with  the 
dispositions  contained  in  such 
papers;  and  -declarations  after 
the  execution  that  he  had  so 
left  his  property  held  admissible 
(Grould  V.  Lakes,  6  P.  D.  i ;  Be 
Slinn,  15  P.  D.  156). 

A  will  having  been  attested  by 
two  witnesses,  but  without  any- 
thing to  show  that  they  and  the 
tes''ator  were  all  present  together 
at  its  execution ; — ^a  memoran- 
dum in  the  handwriting  of  the 
testator  found  after  his  death  in 
a  sealed  envelope,  together  with 
an  abstract  of  the  will,  the  memo- 
randum stating  that  "  both  wit- 
nesses had  signed  before  him," 
held  admissible  (He  Malins,  19 
L.  R.  Ir.  231). 

(6)  A  testator  having  made  his 
wfll  in  favour  of  A.  and  the  will 
not  being  forthcoming  at  his 
death ; — declarations  made  after 
its  execution  and  shortly  before 
his  death  that  he  had  left  all  his 
property  to  A.  and  that  she 
would  find  his  will  in  a  particular 
drawer  are  admissible  as  show- 
ing that  he  had  not  destroyed 
or  cancelled  the  will  (Finch  v. 
Finch,  L.  R.  I  P.  &  D.  371). 


(a)  The  question  being  whether 
a  certain  will  was  duly  exe- 
cuted ; — declarations  by  the  tes- 
tator that  the  will  had  been 
duly  executed  and  attested,  are 
inadmissible  (Doe  v.  Palmer,  16 
Q.  B.  747).  So,  to  prove  the  exe- 
cution of  a  lost  will ;  a  copy 
sent  by  the  testator  from  abroad 
with  a  letter  in  which  he  stated 
that  he  had  "  duly  made  the  ori- 
ginal," are  inadmissible  [Be  Rip- 
ley, I S.  &  T.  68  ;  but  see  Clarke  v. 
Clarke  &  Flood  v.  Russell,  supra). 

The  question  being  whether 
certain  alterations  appearing  on 
the  face  of  a  will,  were  made 
before  or  after  its  execution;  — 
declarations  by  the  testator  after 
the  execution,  that  they  had  been 
made  before  it,  are  inadmissible 
(Doe  V.  Palmer,  supra.  Declara- 
tions of  intentions  made  before 
the  execution,  in  a  sense  corre- 
sponding to  the  alterations,  are 
admissible,  id. ;  and  see  Gould  v. 
Lakes,  supra). 

(6)  The  question  beingwhether 
a  will  proved  to  have  been  in  the 
testator's  custody  but  not  forth- 
coming at  his  death,  had  been 
destroyed  animo  revocandi  ;—d&- 
clarations  by  the  testator  that 
he  revoked  or  destroyed  the 
will,  are  inadmissible  (Staines 
V.  Jones,  5  L.  T.  N.  S.  457.  De- 
clarations prior  to  or  contem- 
poraneous with  the  act  of  de- 
struction would  be  admissible 
as  implied  evidence,  Newton  v. 
Newton,  id.  218). 
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Admissible, 

{e)  To  prove  the  contents  of  a 
lost  will; — verbal  instructions 
for  the  will  given  by  the  deceased 
testator ;  a  draft  authenticated 
by  him ;  and  declarations  as  to 
the  provisions  he  was  about  to 
make  in  it,  are  admissible ;  de- 
clarations after  the  execution  of 
the  will  that  his  daughter  would 
be  wealthy  and  a  landed  pro- 
prietor and  enjoy  the  same  com- 
forts and  style  as  she  was  then 
doing,  also  held  admissible  (Sug- 
den  V.  St.  Leonards,  i  P.  D.  154. 
Declarations  by  a  testator  that 
he  had  made  a  will  containing 
certain  provisions;  and  subse- 
quent declarations  by  the  same 
testator  that  he  bad  made  no  will, 
were  respectively  admitted  in 
Harris  v.  Knight,  15  P.  D.  170; 
and  see  Ee  Ball  25  L.  R.  Ir.  556  ; 
and  Flood  v,  Bussell,  29  L.  R.  I. 

91.) 
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CHAPTER  XXX. 

STATEMENTS  IN  PUBLIC  DOCUMENTS. 

The  third  class  of  exceptions  to  the  hearsay  rule  con- 
sists of  statements  contained  in  public  or  official  docu- 
ments ;  which,  subject  to  the  qualifications  hereinafter 
specified,  are  admissible  in  proof  of  the  facts  recorded 
even  against  strangers. 

Principle. — The  general  grounds  of  reception  are  (i)  that 
the  statements  and  entries  have  been  made  by  the  aviho- 
rized  agents  of  the  pvblic  in  the  course  of  official  duty ; 
and  (2)  that  the  facts  recorded  are  of  ptiblic  interest  or 
notoriety.  To  which  it  may  be  added  that  it  would  not  only 
be  diificult,  but  often  impossible,  to  prove  facts  of  a  pubhc 
nature  by  means  of  actual  witnesses  examined  upon  oath 
(Greenleaf  s.  483 ;  Tay.  s.  1591). 

The  following  are  the  principal  docmnents  of  this  descrip- 
tion : — 

(i)  Statutes,  State  Papers,  and  G-azettes. 

(2)  Public  Eegisters. 

(3)  Public   Inquisitions,    Surveys,    Assessments, 

and  Reports.  ""■     ' 

(4)  Official  Certificates  and  Licences. 

(5)  Corporation,  Company,  and  Banker's  Books. 

(6)  Published  Histories,  Maps,  and  Tables. 

STATUTES  AND  STATE  PAPEBS.— Statements  and 
recitals  of  public  matters  contained  in  any  public  statute ; 
Royal  prodannation  (K.  r.  Sutton,  4  M.  <&  S.  532  ;  R.  v,  de 
Berenger,  3  M.  &  S.  67);  Speech  from  the  Throne;  Address 
to  the  Crownirom  either  House  of  Parliament  (R.  v,  Franck- 
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lin,  17  How.  St.  Tr.  636-638;  Tay.  s.  1661);  State  Paper 
(Thelluson  v.  CoBling  4  Esp.  266);  including,  perhaps,  diplo- 
matic  coirrespondence  (see  R.  v,  Francklin,  17  How.  St.  Tr. 
638 ;  Radcliffe  v.  Un.  In.  Co.  7  Johns.  38  ;  Talbot  v.  Seeman, 
I  Cranch.  i,  37,  38);  or  Parliamentary  Journal  (upon  all 
matters  properly  before  either  House,  Jones  v.  Bandall,  i 
Cowp.  17  ;  Koot  V.  King,  17  Cowen  613,  but  not  upon  ex- 
traneous matters,  Gates'  case,  10  How.  St.  Tr.  1165-1167), 
are  in  general  primd  but  not  conclusive  evidence  of  the 
facts  recited  (R.  v.  Greene,  6  A.  &  E.  548  ;  R.  v,  Francklin, 
supra). 

Private  Acts  (even  though  containing  clauses  requiring 
them  to  be  judicially  noticed  as  public  statutes)  are  not,  in 
general,  evidence  against  strangers  either  of  the /acts  recited 
(Brett  V.  Beales  M.  &  M.  421 ;  Taylor  v.  Parry,  i  M.  <k  G., 
604 ;  Beaufort  v.  Smith,  4  Ex.  450 ;  Cowell  v.  Chambers, 
21  Beav.  619 ;  Mills  v.  M.  of  Colchester,  36  L.  J.  C.  P.  214 ; 
Polini  V.  Gray,  12  Ch.  D.  411) ;  or  as  notice  of  such  facts 
(Ballard  v.  Way,  i  M.  <fe  W.  529).  They  are,  however, 
receivable,  inter  alios,  in  peerage  claims,  if  passed  at  a  date 
when  it  was  the  practice  for  the  evidence  upon  which  they 
were  founded  to  be  approved  by  the  judges  ("Wharton  Peer- 
age, 12  C.  &F.  302;  see,  however,  Polini  v.  Gray,  supra) ; 
though  not  if  passed  after  the  discontinuance  of  this  practice 
(Shrewsbury  Peerage,  7  H.  L.  C.  13).  As  to  their  admis- 
sibility as  evidence  of  reputation,  see  ante,  pp.  186,  192. 

[Tay.  ss.  1660-1661 ;  Ros.  N.  P.  187-188 ;  Steph.  art.  33 ; 
Whart.  ss.  635-638.] 


EXAMPLES. 


Admissible, 


To  prove  that  certain  organ- 
ised outrages  had  ocourred  in 
various  parts  of  England  ; — ^re- 
citals that  the  outrages  had  oc- 
curred— contained  in  a  public 
statute;  and  also  in  a  Royal  Pro- 
clamation,which  offered  a  reward 
for  the  discovery  of  the  perpetra- 
tors— are  admissible  (Kv.  Sutton, 
4  M.  &  S.  532 ;  and  see  B.  v,  de 
Berenger,  3  M.  &  S.  67,  69).  So, 
to  prove  the  existence  and  nature 
of  certain  political  controversies 


Inadmissible. 


To  prove  the  existence  of  a 
certain  Popish  plot ; — ^a  resolu- 
tion of  the  House  of  Commons 
stating  the  existence  of  such 
plot  is  inadmissible  (Oates'  Case, 
10  How.  St.  Tr.  1165-1167). 

To  prove  the  title  of  the  lords 
of  a  manor  to  toll  on  all  coal 
exported  within  the  manor ; — a 
Private  Act  preserving  such  right 
is  Inadmissible  CBeaufort  v. 
Smith,  4  Ex.  450;  see  ante,  p. 
192). 


\ 
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Admissible.  InadmUsihU. 

between  the  Kings  of  England 
and  Spain  ; — entries  in  the  jour- 
nals of  the  House  of  Lords  (or 
copies  of  such  entries)  are  ad- 
missible (R  V.  Francklin,  17 
How.  St.  Tr.  636-638).  And 
entries  in  the  journals  of  the 
Committee  of  Privileges  have 
been  received  to  show  the  limita- 
tions  in  a  patent  of  nobility, 
though  the  patent  itself  might 
have  been  produced  (Dufferin 
Peerage,  4  C.  &  F.  568). 

To  prove  the  date  of  the  com- 
mencement of  a  war  between  two 
foreign  States ; — a  paper  from  the 
Secretary  of  State's  office,  trans- 
mitted by  the  British  Ambassador 
at  the  Court  of  one  of  such 
States,  and  purporting  to  be  a 
declaration  of  war  by  one  of  the 
States,  is  receivable  (Thelluson  v, 
Cosling,  4  Esp.  266). 

GOVEBNICBNT  GAZETTES.-— The  Government  Gazettes 
of  London,  Edinburgh,  and  Dublin  are  admissible  (and  some- 
times conclusive)  evidence  of  the  public,  but  not  of  the 
private  matters  contained  therein. 

[Tay.  ss.  1527,  1662-1666;  2  Phil.  Ev.  lothed.  138-140; 
Whart.  ss.  671-675.] 

At  Oommon  Law  the  Gazette  is  evidence  of  Acts  of  State 
— e.^.,  addresses  to  the  Crown ;  proclamations  for  reprisals, 
public  peace,  or  quarantine  (R.  v.  Holt,  5  T.  R.  443  ;  A.-G. 
V.  Theakstone,  8  Pri.  89;  Quelch's  Case,  8  St.  Tr.  212); 
articles  of  capitulation  for  the  surrender  of  an  island  (Picton's 
Case,  30  How.  St.  Tr.  493) ;  but  it  is  not  evidence  of  acts  of 
public  officials,  luiving  slight  or  no  reference  to  the  affaiis 
of  Government — e,g,j  the  grant  of  land  to  a  subject  (R.  v. 
Holt,  supra) ;  an  order  in  Council  for  the  division  of  a  parish 
(Greenwood  v,  Woodham,  2  M.  &  R.  ^6^) ;  or  the  appoint- 
ment of  an  officer  to  the  army  (R.  v.  Gardner,  2  Camp. 
513 ;  but  see  now  The  Army  Act,  1881,  s.  163,  sub-s.  d). 

By  Statute,  the  Gazette  is  expressly  rendered  evidence  of 
various  public  matters.  Thus,  by  the  Documentary  Evidence 
Act,  1868,  s.  2,  amended  by  the  Documentary  Evidence 
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Act,  1882,  s.  2,  the  Gazette  is  made  primd  facie  evidence 
of  any  proclamation,  order,  or  regulation  issued  by  Her 
Majesty,  the  Privy  Council,  or  any  of  the  principal  depart- 
ments of  State.  So,  by  the  Bankruptcy  Act,  1883,  s.  132, 
sub-s.  I,  a  copy  of  the  London  Gazette  containing'^  any 
notice  inserted  therein  in  pursuance  of  the  Act,  is  evidence 
of  the  facts  stated  in  the  notice ;  and  the  production  of  such 
copy  containing  any  notice  of  a  receiving,  or  adjudication 
order  is  conclusive  evidence  of  the  validity  and  date  of  such 
order  even  against  persons  not  parties  to  the  bankruptcy 
proceedings  {Ex  parte  Learoyd,  10  Oh.  D.  3,  Powell,  347). 
This  does  not  apply,  however,  to  proceedings  impeaching 
the  adjudication  {Bx  pa/rte  Geisel,  22  Ch.  D.  436).  So, 
Orders  in  Oouncil  under  the  Extradition  Act,  1870,  become, 
on  being  published  in  the  London  Gazette^  conclusive  evidence 
that  the  arrangements  therein  referred  to  comply  with  the 
Act,  and  that  the  Act  applies  to  the  foreign  State  men- 
tioned in  the  Order  (s.  5). 

As  to  Gazette  notices  of  dissolutions  of  partnership,  see 
Tay.  s.  1666  ;  and  generally  as  to  the  admissibility  of  news- 
papers to  prove  knowledge,  ante  p.  64. 

The  Gazette  will,  as  we  have  seen,  be  judicially  noticed  on 
its  mere  production  {ante  p.  9),  provided  the  entire  paper 
and  not  a  mere  cutting  is  shown  (R.  v,  Lowe,  15  Cox  2  86). 
But  where  a  Gazette  was  made  evidence  of  certain  facts^  if 
it  **  purported  to  be  printed  by  the  Queen's  printer,  or  by 
the  Queen's  authority,"  a  gazette  purporting  to  be  printed 
merely  "  by  authority "  was  rejected  (R.  v.  Wallace,  10 
Cox  500.  Aliter,  perhaps,  had  evidence  been  given  that 
it  was  the  Gazette  in  which  such  matters  were  usually  pub- 
lished, or  had  the  particular  authority  mentioned  been 
proved,  id,  and  see  R.  v.  Randnitz,  1 1  Cox  360). 


(     217      ) 


CHAPTER  XXXI. 

PUBLIC    REGISTERS. 

Official  registers  are  admissible  in  proof  of  the  facts 
recx)rded  when  (i)  the  book  is  required  by  law  to  be  kept 
for  public  information  or  reference ;  and  (2),  the  entry 
has  been  made  promptly,  and  by  the  proper  oflBcer. 

Principle. — The  principle  upon  which  entries  in  a  register 
are  received  depends  on  the  pvhlic  dMy  of  the  person  who 
keeps  the  register  to  make  such  entries  after  acUiafyvng  him" 
sdf  of  their  truth  ;  it  is  not  that  the  writer  makes  them  con- 
temporaneously, or  of  his  own  knowledge,  for  no  person  in  a 
private  capacity  can  make  such  entries  (Doe  v,  Andrews,  1 5 
Q.  B.  TS6,per  Erie,  J.;  and  see  Sturia  v  Freccia,  5  App. 
Gas.  623,  644,  per  Lord  Blackburn ;  and  Lyell  v.  Kennedy, 
56  L.T.  647,  per  C. A.) 

[Tay.  ^ss.  1591— 1595,  i774-"i7So;  Ros.  N.  P.  124-129, 
209-216;  Powell,  357-364;  Steph.  art.  34;  2  Phil.  Ev. 
loth  ed.  143 ;  Hubbuck,  Ev.  of  Succ.  469-583,  where  the 
subject  is  treated  at  length  ;  Whart.  ss.  639-660.] 

(i)  Public  Authority  and  Benefit. — ^There  must  be  a  legal 
duty  to  keep  the  register  for  the  benefit  or  information  of 
the  pubhc ;  registers  kept  under  private  authority,  or  for 
the  benefit  or  information  of  private  individuals,  are  inad- 
missible (Henry  v,  Leigh,  3  Camp.  499 ;  it.  v.  Debenham, 
2  B.  &  Aid.  185  ;  Huntley  v.  Donovan,  15  Q.  B.  96;  Mer- 
rick V.  Wakley,  8  A.  &  E.  170  ;  Irish  Society  v,  Derry,  12 
C.  <k  F.  641 ;  Sturia  v,  Peccia,  supra). 

Examples  of  the  former  are  parish  registers,  which  are 
receivable  as  being  kept  formerly  under  the  canon  law,  which 
is  part  of  the  common  law,  and  now  under  the  authority  of 
statute. 
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Examples  of  the  latter  are  Nonconformist,  and  other  non- 
parochial  registers  which,  until  the  present  reign,  were  not 
kept  under  legal  authority,  and  could  only  be  received  in 
evidence  if  admissible  upon  other  grounds  {e.g*,  as  declara- 
tions by  deceased  persons  in  the  course  of  duty,  ante,  p.  1 78). 
By  3  &  4  Vict.  c.  92  and  21  &  22  Vict.  c.  25,  however,  many 
thousands  of  such  records  kept  by  Quakers,  Presbyterians, 
Methodists,  Baptiists,  Independents,  and  some  Boman 
Catholic  and  Unitarian  congregations  were  rendered  re- 
ceivable in  evidence  upon  proof  of  deposit  with  the  Registrar- 
General  a/nd  efnJbry  in  his  list  and  upon  previous  notice  to  the 
opposite  party  of  the  intention  to  use  them  (see  Tay.  s.  1 503, 
note  5) ;  though  where  the  provisions  of  these  statutes  have 
not  been  complied  with,  as  in  the  case  of  the  Jews,  and 
many  Boman  Catholic  prelates  who  have  refused  to  part 
with  their  registers,  these  old  records  will  still  be  inadmis- 
sible as  public  documents.  The  same  difficulty  does  not 
arise  with  regard  to  the  proof  of  births,  marriages,  and 
deaths  of  Nonconformists  since  1836,  or  of  burials  since 
1864,  the  former  being  registei^ed  under  the  General 
Begistration  Act,  1836  (6  &  7  Will.  IV.  c.  86),  amended  by 
the  Births  and  Deaths  Begistration  Act  1874  (37  &  38  Vict, 
c.  88) ;  and  the  latter  under  the  Begistration  of  Burials 
Act,  1864  (27  ife  28  Vict.  c.  97),  amended  by  the  Burial  Laws 
Amendment  Act,  1880  (43  &  44  Vict.  c.  41). 

Foreign  registers  are  evidence  of  matters  properly  and 
regularly  recorded  therein  when  proved  to  the  satisfaction 
of  the  judge  to  have  been  kept  under  the  sanction  of  public 
authority  and  to  be  recognised  by  the  tribunals  of  their  own 
country  (Lyell  v,  Kennedy^  14  App.  Cas.  437  ;  Abbott  v. 
Abbott,  29  L.  J.  P.  iSz;  M.  57,  Tay.  s.  1593). 

Colonial  r£gisters  are  also  receivable  upon  proof  that  they 
Are  required  to  be  kept  by  the  law  either  of  their  own  or  of 
this  country  (Tay.  s.  1593). 

(2)  Proper  Officer.  Promptness. — ^The  entries  must  be 
made  by,  or  under  the  direction  of,  the  person  whose  duty 
it  is  to  make  them  at  the  time  (Doe  v.  Bray,  8  B.  ifeC.  813). 

Thus,  where  entries  in  the  books  of  a  public  office  had 
been  made  not  by  some  specific  person  in  the  discharge  of 
his  official  duty,  but  indiscriminately  by  any  of  the  clerks 
in  the  office,  they  were  rejected  (Henry  v.  Leigh,  3  Camp. 
499).    So,  where  a  baptism  had  been  performed  by  a  minister, 
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an  entry  of  it  made  in  the  parish  register  after  his  death  by 
his  successor  was  held  inadmissible  (Doe  v.  Bray,  supra^ 
though  the  entry  in  this  case  was  made  from  the  informa- 
tion of  the  parish  derk  who  had  been   present). 

But  where  the  ceremony  has  been  performed  by  a  sub- 
stitute, the  entry  may,  it  seems,  be  made  either  by  the 
substitute  (Zouche  Peerage,  Hubb.  482)  or  by  the  incum- 
bent (Doe  V.  Andrews,  15  Q.  B.  756).  And  entries  in  a 
parish  register  by  a  parish  clerk  will  be  presumed  to  have 
been  made  under  the  sanction  of  the  minister  (Doe  v.  Bray, 
supra  ;  Chandos  Peerage,  Hubb.  482)  although  his  private 
memoranda  of  the  event  are  inadmissible,  as  it  is  not  his 
duty  to  make  them  (iibid,\ 

Where  the  practice  was  for  a  registrar  to  sign  the  entries, 
unsigned  entries,  though  in  his  handwriting,  were  rejected 
(Fox  V.  Bearblock,  1 7  Ch.  D.  429  ;  and  see  Lancum  v.  Lovell, 
6  C.  &  P.  437) ;  aliUr  if  there  was  no  such  practice  (Lauder- 
dale Peerage,  10  App.  Cas.  692,  706). 

The  entries  should  also  be  made  pramptlj/f  or  at  least 
without  such  long  delay  as  to  impair  their  credibility.  Thus, 
an  entry  made  more  than  a  year  after  the  event  has  been 
rejected  (Doe  v.  Bray, supra;  Farrell  v,  Maguire,  3  Ir.  L.  R. 
187,  cited  ante,  p.  178).  Special  provision  is  made  by  the 
Registration  Act,  1874,  s.  38,  as  to  entries  made  more  than 
three  or  twelve  months  respectively  after  the  event  (see 
infra). 

(3)  Orupaality.  Errors.  Interest. — It  is  not  essential 
that  a  register  should  be  a  strictly  original  docwmenty  for 
such  a  rule  would  exclude  nearly  all  the  early  parish  registers 
which  were  in  general  mere  copies  (Walker  v.  Wingfield,  18 
Ves.  443).  Accordingly,  a  parish  register  which  was  tran- 
scribed every  three  months  from  a  day-book  wherein  the 
entries  had  been  made  immediately  after  the  events,  has 
been  received,  although  the  day-book,  which  diflfered  from 
it,  had  been  rejected,  the  reason  assigned  being  that  there 
could  not  be  two  parish  registers  (May  v.  May,  2  Stra. 
1073  ;  I^®®  ^-  Meecock,  5  Esp.  177  ;  but  see  R.  t?.  Head, Pea. 
Ev.  92  n,\  post,  p.  245).  So,  the  verified  copies  of  registers 
of  baptisms  and  burials  made  by  the  clergy  of  the  Church 
of  England,  under  52  Geo.  III.  c.  146,  and  required  to  be 
annually  sent  by  them  to  the  registrar  of  the  diocese,  are 
themselves    regarded  as  original    public    documents,  and 
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provable  by  copies  (Walker  v,  Beauchamp,  6  C.  &  P.  552  ; 
A.-G.  V,  Oldham,  cited  Bum  on  Parish  Registers,  209),  as 
are,  also,  the  Bishop's  transcripts  made  before  that  Act  and 
under  the  authority  of  the  Canon  Law  {id,,  Hubb.  496-502), 
and  the  duplicate  registers  of  marriages  kept  under  6  <fe  7 
Will.  IV.  c.  86. 

Errors,  erasures,  alterations,  and  minor  irregularities 
affect  the  weight  and  not  the  admissibility  of  the  entries 
(Lyell  V.  Kennedy,  14  App.  Gas.  437  ;  Hubb.  485-488  ;  post. 
Corporation  Books;  as  to  the  correction  of  errors  in  registers 
kept  under  the  B.egi8tration  Act  1836,  see  s.  44).  So,  also^ 
the  fact  that  the  entry  is  in  the  interest  of  the  officer  or 
body  keeping  the  register  (Irish  Society  v,  Derry,  12  C.  &  F. 
641 ;  Sturla  v.  Freccia,  5  App.  Cas.  623,  per  Lord  Black- 
burn. 

(4)  Of  what  Facts  Registers  are  Evidence. — A  register 
is  evidence  of  the  particular  transaction  which  it  was  the 
officer's  duty  to  record,  even  though  he  had  no  personal 
knowledge  of  its  occurrence  (Doe  v.  Andrews,  15  Q.  B.  756). 
Thus,  entries  made  by  an  incumbent  of  parish  burials  re- 
ported  to,  but  not  performed  by,  him  are  admissible  (id.) ; 
so,  of  entries  of  births  and  deaths  under  the  Registration 
Act,  1836,  s.  38,  as  amended  by  the  Births  and  Deaths  Re- 
gistration Act,  1874,  s.  38. 

Entries  of  matters  which  it  was  not  his  duty  to  record — 
e.g.,  entries  in  a  parish  register  of  baptisms  or  marriages 
perjformed  in  a  neighbouring  parish  (Lyell  v.  Kennedy, 
supra  ;  and  see  Farrell  v.  Maguire,  3  Ir.  L.  R.  187,  ante,  p. 
1 78),  or  by  a  predecessor  in  office  (Doe  v.  Bray,  8  B.  &  0. 
813),  are  inadmissible. 

It  is  doubtful  how  far  a  register  can  be  received  to  prove 
husidental  paHiculars  concerning  the  main  transaction,  even 
where  these  are  required  by  law  to  be  included  in  the  entry. 
If  such  particulars  are  necessarily  wit^hin  the  knowledge  of 
the  registering  officer  they  will  doubtless  be  admissible 
(Doe  V,  Barnes,  i  M.  &  R.  386),  otherwise  they  seem  to  be 
evidence  only  when  expressly  made  so  by  statute  (Huntley  v, 
Donovan,  15  Q.  B.  96). 

Thus,  a  register  of  birth  has  been  hold  to  be  evidence  only 
of  the  fact  of  birth  before  the  entry,  but  not  of  its  date  {Re 
Wintle,  L.  R.  9  Eq.  373.  R.  v.  Weaver,  L;  R.  2  C.  C.  R. 
85,  proceeds  upon  a  contrary  assumption,  though  the  point 
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was  not  raised  ;  and  Mr.  Taylor  considers  the  former  case  a 
dangerous  precedent  to  follow  implicitly,  s.  1775,  n.  4;  in 
America,  also,  the  opposite  has  been  held,  Derby  v,  Salem, 
30  Vt.  722  ;  Stoever  v.  Whitman,  6  Binney  416;  and  see 
Carskadden  v,  Poorman,  10  Watts  82).  It  is  evidence  of 
the  place  of  birth  where  this  fact  has  been  added  under  the 
direction  of  the  Registrar-General  (7  Will.  IV.  and  i  Vict, 
c.  22  s.  8).  Entries  in  registers  under  the  Acts  of  1836  and 
1874,  must  purport  to  be  signed  by  the  person  bound  to 
inform  the  registrar  thereof,  or  to  be  made  in  pursuance  of 
the  provisions  of  the  latter  Act  as  to  the  registration  of 
births  at  sea;  and  further  requirements  exist  when  the 
entries  are  made  more  than  three  or  twelve  months  respect- 
ively after  the  event  (see  s.  38  of  the  latter  Act). 

A  register  of  baptism  is  evidence  of  the  date  and  place  of 
baptism  (Hubb.  493),  but  not  of  the  date  or  place  of  birth  (R. 
V.  Clapham,  4  0.  &  P.  29  ;  Wiken  v.  Law,  3  Stark.  63 ;  Burg- 
hardt  t?.  Angerstein,  6  0.  &  P.  690),  though  if  it  were  proved 
aliunde  that  the  child  was  very  young  at  the  former  date,  the 
register  might  afford  presumptiveproof  of  its  birth  in  the  parish 
in  which  it  was  baptised  (R.  v.  North  Petherton,  5  B.  <fe  C. 
508  ;  R.  V,  Lubbenham,  5  B.  <fc  Ad.  968 ;  R.  v.  St.  Katherine, 
id,  970  M,  ;  R.  V,  Crediton,  27  L.  J.  M.  C.  265).  In  In  re 
Turner,  Glenister  v,  Harding,  29  Ch.  D.  990,  Chitty,  J., 
held  (on  the  authority  of  two  nisi  priics  cases,  Cope  v.  Cope, 
I  M.  <&;  R.  269,  and  Morris  v,  Davis,  3  C.  &  P.  215)  that 
on  questions  of  pedigree  this  strictness  might  be  relaxed,  and 
the  register  taken  as  evidence  of  birth.  The  Court  of 
Appeal  has,  however,  since  decided,  in  a  pedigree  case,  that 
a  certificate  of  baptism  is  no  evidence  of  age  (Robinson  v.  Buc- 
cleuch,  Sol,  Jour.  vol.  xxxi.  p.  329 ;  3  Times  L.  R.  472  ;  and 
see  Steph.  art.  34  n.  2.) — A  register  0/ marriage  is  evidence 
of  the  fact  and  date  of  marriage  (Doe  v.  Barnes,  i  M.  &  Rob. 
386 ;  R.  V.  Kawes,  i  Den.  C.  C.  270). — ^A  register  of  death 
is  evidence  of  the  fact  of  death,  and  of  the  place^  where  this 
is  added  under  the  direction  of  the  Registrar-General  (7 
Will.  IV.  and  i  Vict.  c.  22,  s.  8).  But  qtbcere  of  the  date^  as 
to  which  the  decisions,  supra,  upon  the  date  of  birth  in  a 
birth  register  would  seem  to  apply.  Entries  in  registers  of 
death  under  the  Acts  of  1836  and  1874  must  purport  to  be 
signed  by  the  person  bound  to  inform  the  registrar  thereof, 
or  to  be  made  upon  a  coroner's  certificate,  or  in  pursuance 
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of  the  provisions  of  the  latter  Act  as  to  the  registration  of 
deaths  at  sea  ;  and  further  requirement  exists  where  the  entry 
is  made  more  than  twelve  months  after  the  event  (s.  38  of  the 
latter  Act). — A  register  of  burial  kept  under  the  Eegistration 
of  Burials  Act,  1864,  is  '^  evidence  of  the  burials  therein  re- 
corded  "  (s.  5).  The  entry  is  required  to  be  made  by  the 
registering  officer  upon  the  certificate  of  the  person  in 
charge  of  the  burial  (Burial  Laws  Amendment  Act,  1880, 
s.  10).  A  register  of  burial  is  generally  evidence  of  the 
facts  of  death  and  burial  (Hubb.  184,  193)  but  not  of  the 
date  of  death  (id,),  nor  of  the  age  of  the  deceased  (Robin- 
son V,  Buccleuch,  aupra). 

Identity, — The  identity  of  the  parties  named  in  the 
register  must  always  be  proved  independently,  sufficiently 
to  satisfy  the  jury — e,g.,  by  calling  the  minister,  clerk,  at- 
testing witness,  or  others  present;  or  by  proof  of  their 
handwriting,  even  without  the  production  of  the  original 
register;  or  by  the  help  of  photographs  (Ros.  N.  P.  124). 
The  mere  similarity  of  names  has  been  held  sufficient 
evidence  of  identity,  for  where  the  juiy  are  satisfied  the 
Court  will  not  interfere  (Hubbard  v.  Lees,  L.  R.  i  Ex. 
255  ;  contra,  Miller  v,  Wheatley,  28  L.  R.  Ir.  144,  in  which, 
however,  the  last-named  case  was  not  cited). 

The  following  are  some  of  the  principal  document-s  which 
are  admissible  or  not  as  official  registers : — 


Admissible. 

Registers  of  Birth,  Marriage, 
Death,  dbc.    Parish  Books. 

Old  English  parish  registers 
(kept  under  canon  law)  of  bap- 
tisms and  burials  before  1812, 
and  of  marriages  before  1837 
(Doe  V.  Barnes,  I  M.  &  Bob. 
386). 

Parish  registers  of  baptisms 
and  burials  kept  under  52  Geo. 
III.  c.  146  (1812),  which  is  still 
in  force. 

Old  English  non-parochial  re- 
gisters of  births,  baptisms,  mar- 
riage, deaths,  and  burials  kept 
bj  various  religious  denomina- 
tions, and  deposited  under  3  &  4 
Viot.  c.  92 ;  21  &  22  Vict.  c.  25 
{suprOf  p.  218). 


Inadmissible. 


The  Fleet,  King's  Bench,  May 
Fair,  and  Mint  registers  of  bap- 
tisms and  marriages  (Reed  v. 
Passer,  i  Esp.  213  ;  Doe  v.  Gat- 
acre,  8  C.  &  P.  578).  These  re- 
gisters are  deposited  under ,^but 
expressly  excepted  from,  3^&  4 
Vict.  c.  92. 


Old  English  non-parochial  re- 
gisters of  births,  &c.,  not  de- 
posited under  the  above  Act 
(Whittuck  V.  Waters,  4  C.  &  P. 
375 ;  Ex  parte  Taylor,  i  J.  &  W. 
483). 
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Admissible. 

Civil  registers  of  births  and 
deaths  kept  under  6  &  7  Will.  IV. 
c.  S6,  amended  by  i  Vict.  c.  22, 
and  by  the  Births  and  Deaths 
Registration  Act,  1874. 

Registers  of  marriages  kept 
under  the  two  first-mentioned 
Acts  ;  the  minister  of  the  parish 
registering  Church  of  England 
marriages ;  the  secretary  of  the 
synagogue,  Jewish  marriages ; 
and  uie  registering  officer  of  the 
Quakers,  Quaker  marriages ;  all 
other  marriages  being  required 
to  be  performed  in  the  presence 
of,  and  registered  by,  the  district 
registrar. 

Registers  of  burials  in  any 
burial-ground  in  England,  kept 
under  27  &28  Vict.  c.  92,  amended 
by  43  &  44  Vict.  c.  41. 

Irish  Registers  of  marriages, 
kept  under  7  &  8  Vict.  c.  81, 
amended  by  and  incorporated 
with  26  &  27  Vict.  c.  27  ;  33  &  34 
Vict.  c.  no;  and  36  &  37  Vict, 
c.  16 ;  and  of  births  and  deaths 
kept  under  26  &  27  Vict.  c.  11 
s.  5  Ir. 

Scotch  parish  registers  of  bap- 
tisms,  &c.,  kept  before  1854 
(Lyell  V,  Kennedy,  14  App.  Cas. 
437,  these  are  admissible  on  the 
same  footing  as  foreign  regis- 
ters) ;  and  Scotch  registers  of 
births,  marriages,  and  deaths 
kept  under  17&  18  Vict.  c.  80 
8.  58  ;  and  of  irregular  marriages 
kept  under  19  &  20 Vict.  c.  96,  s.  2. 

Colonial  registers  of  births, 
marriages,  and  deaths,  kept 
under  local  law  (Coode  v,  Coode, 
I  Cart.  755 ;  Evans  v.  Bell,  38 
L.  T.  141). 

Registers  of  baptisms  (Q.-P.  v. 
Fry,  4  P.  D.  230),  marriages  (Rat- 
oliffe  V,  Ratcliffe,  i  S.  &  T.  467), 
and  deaths  in  India,  kept  under 
authority  of  the  E.  I.  Co.,  and  now 
deposited  in  the  office  of   the 


Inadmissible^ 


Irish  registers  of  baptisms, 
marriages,  &c.,  kept  before  the 
Acts  referred  to  opposite  (Stock- 
bridge  V,  Quicke,  3  C.  &  K.  305  ; 
Roscommon  Peerage,  6  C.  &  F.  at 
105  ;  Miller  v.  Wheatley,  28  L.  R. 
Ir.  144.  As  to  their  admissibility 
on  other  grounds,  see  anUf  De- 
clarations in  Course  of  Duty). 

Gretna  Green  marriage  regis- 
ters (Bain  v.  Mason,  i  C.  &  P.  203, 
note;  Nokes  v.  Mil  ward,  2  Add. 
386 ;  Patrickson  v.  Patricksou, 
L.  R.  I  P.  &  D.  86). 


Registers  of  baptisms  in  Guern- 
sey (Huet  V,  he  Mesurier,  i  Cox 
Ch.  275.  In  Coode  v  Coode, 
supra,  however,  Dr.  Lushington 
intimated  that  proof  was  not 
given,  as  it  might  have  been,  in 
the  first-mentioned  case,  that 
Guernsey  was  part  of  the  diocese 
of  Winchester,  and  that  by 
ancient  custom  a  register  was 
required  to  be  kept  there). 
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Admissible. 

Secretary  of  State  for  India. 
These  registers  are  themselTes 
copies.  Registers  of  marriages 
kept  under  14  &  15  Vict.  40,  ss. 
21  and  22;  this  Act  was  repealed 
by  the  Statute  Law  Revision 
Act,  1875,  and  ^^®  registration,  of 
marriages,  &c.,  is  now  regulated 
by  Indian  Acts. 

Registers  of  births,  marriages, 
and  deaths  on  British  ships  at 
sea,  kept  under  17  &  18  Vict.  c. 
140  s.  282,  are  admissible  "sav- 
ing all  just  exceptions  "  (which 
leaves  open  the  question  of  their 
admissibility  as  evidence  of  the 
facts  recorded,  Ros.  N.  P.  129); 
and  of  births  and  deaths,  kept 
under  37  &  38  Vict.  c.  88,  s.  37, 
which  repeals  the  former  Act,  so 
far  as  the  registration  of  births 
and  deaths  happening  after  1874 
is  concerned. 

Consular  registers  of  British 
marriages  abroad  since  1849, 
kept  under  the  Foreign  Mar- 
riages Acts  1849  to  1 89 1. 

Foreign  registers  of  births, 
marriages,  and  deaths  abroad, 
kept  under  local  public  authority 
(Lyell  V.  Kennedy,  supra^  the 
case  of  a  Scotch  register  ;  Perth 
Peerage,  2  H.  L.  C.  865;  the  case 
of  a  French  register  before  the 
revolution  :  Abbott  v.  Abbott,  29 
L.  J.  P.  M.  &  A.  57,  the  case  of  a 
Chilian  register). 

Bishops*  registers  have  been 
admitted  to  prove  a  right  of 
nomination  to  a  curacy  (Arnold 
V.  Bishop  of  Wells,  5  Bing.  316); 
vicarial  endowments  (Tucker  v. 
Wilkins,  4  Sim.  262) ;  collations 
(Irish  Society  w.Derry,  12  0.  &  F. 
641) ;  the  date  of  foundation  of 
a  deanery  (R.  v.  St.  Peter*s,  12 
Ad.  &  E. 5 1 2).— So,  an  enrolment- 
book  of  episcopal  leases  being  a 
public  muniment,  has  been  al- 
lowed as  secondary  evidence  of 
a  lease   (Humble  v.  Hunt,  Holt 


Inadmtssthle. 


Ambassador's  registers  of  bap- 
tisms kept  at  the  Embassy 
Chapel  in  London  (D*Aglie  v. 
Fryer,  13  L.  J.  Ch.  398) ;  and  a 
similar  register  of  marriages 
kept  at  the  Embassy  Chapel  in 
Paris  (Leader  v.  Barry,  i  Bsp. 
353  ;  Athlone  Peerage,  8  C.  &  F. 
262 ;  Dufferin  Peerage,  2  H.  L.  C. 

47). 
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Admissible. 

N.  P.  601 ;)  and  a  register  of  chap- 
ter leases  as  evidence  of  reputa- 
tion respecting  tlie  boundaiy  of  a 
parish  (Coombs  v.  Coether,  M.  & 
M.  398,an^e,p.  186).  As  to  bishops' 
returns,  first-fruits'  books,  and 
terriers  {seepostf  p.  235). 

Monastic  registers  have  been 
received  as  secondary  evidence 
of  a  lost  grant  or  endowment, 
in  support  of  ancient  possession 
or  Crown  title  (Bullen  v,  Michel, 
2  Price  399 ;  Williams  v.  Wilcox, 
8  A.  &  E.  314  ;  see  Ros.  N.  P.  15, 
212).  And  they  seem  also  to 
have  been  admitted  in  a  few 
early  cases  on  questions  of  pedi- 
gree (Hubb.  567,  et  seq.). 

Vestry  books  have  been  re- 
ceived to  prove  the  election  of  a 
parish  officer  and  its  regularity 
(R  V.  Martin,  2  Camp.  100 ;  R. 
V.  Pembridge,  C.  &  M.  157 ;  Hart- 
ley V.  Cook,  5  C.  &  P.  441) ;  and 
on  the  question  of  a  right  to  a 
pew  as  reputation  to  prove  repairs 
thereto  (Price  v.  Littlewood,  3 
Camp.  288 ;  though  in  Sturla  v, 
Freccia,  5  Ap.  Cas.  646,  Black- 
bum,  L.,  doubted  this,  and  also 
whether  the  entry  there  was  of  a 
sufficiently  public  nature  to  be 
receivable ;  intimating  that  it 
might  be  if  it  were  intended  for 
all  parishioners  who  liked  to  come 
and  see ;  see  also  Cooke  v.  Banks, 
2  C.  &  P.  478,  opposite). 

An  entry  in  a  church-book 
made  in  1678  as  to  an  action 
decided  400  years  previously,  in 
which  the  parish  was  interested, 
held  admissible  as  secondary 
evidence  of  the  record  which 
m%ht  be  presumed  to  have  been 
in  existence  at  the  time  of  the 
entry  (Bidder  v.  Bridges,  34  N.  R. 
514 ;  affirmed  W.  N.  86,  146). 

Registers  of  Public  Offices^ 

Registers  and  official  records 
kept  at   the    Inland    Revenue 


Inadmissible, 


Vestry  books  have  been  re- 
jected in  favour  of  the  parish- 
ioners to  prove  that  they  had 
a  right  concurrently  with  the 
rector  to  elect  a  parish  officer,  in 
the  absence  of  proof  that  the 
rector  was  present  at  the  meet- 
ings (Hartley  v.  Cook,  supra)  \ 
and  they  have  been  rejected  as 
evidence  of  reputation  to  prove 
repairs  to  a  pew  on  the  gpround 
that  the  entry  related  to  a  parti- 
cular fact  and  not  to  a  general 
right  (Cooke  v.  Banks,  supra). 

An  entry  in  a  parish  book  by 
a  parish  officer  as  to  the  giviug 
of  a  certificate  whereby  the 
parish  was  relieved  from  the 
support  of  a  pafiper,  held  not 
admissible  because  the  entry  was 
not  of  a  public  nature,  but  con- 
cerued  merely  the  particular 
parish  and  its  rights  with  relation 
to  another ;  and  also  because  the 
entry  being  private  was  self- 
serving  (R.  V,  Debenham,  2  B.  & 
Aid.  185  ;  Irish  Society  v,  Derry, 
12  C.  &  F.  64,  per  Parke,  B.). 
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Admissible. 

Oflace  (i2  &  13  Vict.  c.  I,  8.  6, 
which  office  includes  what  were 
formerly  the  Excise  Office,  whose 
registers  were  also  admissible : 
Fuller  V,  Fetch,  Carth.  346;  R 
V.  Grimwood,  i  Price  369;  and 
the  Stamp  Office)  ;  those  kept 
at  the  Patent  Office  (46  &  47  Vict. 
c.  57)  8.  23),  the  Post  Office,  and 
many  other  Government  offices 
(Tay.  ss.  1595,  1775A,  1778). 
Post-marks  are  evidence  of  the 
dates,  &c.,  appearing  thereon 
(Ros.  N.  P.  122,  213).  The  books 
kept  at  the  Bank  of  England  are 
evidence  to  prove  the  transfer  of 
stock  (Mortimer  v.  McAllan,  6  M. 
&  W.  58  ;  Breton  v.  Cope,  Pea.  R. 
30;  Marsh  v.  Collnett,  2  Esp. 
66s). 

The  books  kept  at  public  pri- 
sons have  been  held  evidence  of 
the  dates  of  commitment  and 
discharge  of  prisoners,  but  not  of 
the  cause  of  their  detention  (R. 
V.  Aickles,  3  B.  &  P.  188 ;  Salte  v. 
Thomas,  id.  But  qv-oere  whether 
they  were  properly  admitted  as 
public  documents,  there  being  a 
mere  practice,  but  no  legal  duty, 
to  keep  the  registers,  the  infor- 
mation being  often  derived  from 
subordinates,  and  the  gaoler 
keeping  them  chiefly  for  his  own 
information  and  security.  See 
Stark.  Ev.  p.  308  ;  and  Merrick 
V.  Wakley,  opposite). 

Minute-books  of  meetings  of 
creditors,  kept  under  the  Bank- 
ruptcy Act,  1883,  ^^^  signed  by 
the  chairman  either  of  that  or  of 
the  next  ensuing  meeting,  are 
evidence  of  the  validity  both  of 
the  meetings  and  the  resolutions 
passed  (s.  133,  sub-s.  i  and  2), 
and  of  the  correctness  of  the 
chairman's  decision  on  all  inci- 
dental questions  arising  thereat 
'/«  re  Indian  Zoedone  Co.,  26  Ch. 
\  70). 

Registers   and  enrolments  of 


Inadmissible, 


An  attendance  register  kept  by 
the  medical  officer  of  a  union 
under  the  orders  of  the  Poor 
Law  Commissioners,  and  in- 
tended to  operate  as  a  check 
upon  himself,  held  inadmissible, 
the  entry  not  being  of  a  public 
nature  (Merrick  v.  Wakley,  8  Ad. 
&  E.  170;  Irish  Society  v.  Derry, 
12  C.  &  F.  64i,i>er  Parke,  B.). 


^ 


A  register  of  bankruptcy  cer- 
tificates, kept  under  the  old  law 
in  the  office  of  the  Secretary  of 
Bankrupts,  but  not  under  the 
orders  of  the  Lord  Chancellor  or 
any  public  authority  ;  and  the 
entries  in  which  were  made  in- 
discriminately by  any  of  the 
clerks  iu  the  office  as  mere  pri- 
vate memoranda  for  the  infor- 
mation of  inquirers,  held  inad- 
missible (Henry  v,  Leigh,  3  Camp. 

449)- 
The  books  of   the  clerks  of 
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Admissible, 

deeds  and  wills  in  Yorkshire  (47 
&  48  Vict.  c.  54,  ss.  9,  20, 21),  and 
Middlesex  (7  Anne,  c.  20,  ss.  6, 12, 
19).  The  registrar's  certificates 
of  registration  and  enrolment  are 
evidence  of  the  fact  and  date  of 
those  events,  and  that  the  neces- 
sary formalities  have  been  com- 
plied with  (Doe  v.  Lloyd,  i  M.  & 
G.  684) ;  but  not  of  the  validity 
of  the  deed,  e.g.,  that  the  neces- 
sary majority  of  assents  to  a  com- 
position deed  had  been  obtained 
(Hare  v.  Waring,  3  M.  &  W. 
379),  except  in  the  case  of  Crown 
deeds  enrolled  in  the  Land  Re- 
venae  OflBce  under  2  Will.  IV.  c.  i 
(see  s.  26). 

Registers  of  voters  under  the 
Ballot  Act,  1872,  are  conclusive 
as  well  npfbn  the  returning  officer 
as  upon  the  Court  for  the  trial  of 
election  petitions,  of  the  qualifi- 
cation of  the  persons  named,  ex- 
cept where  they  are  prohibited 
from  voting  by  law  (Stowe  v, 
Joliffe,  L.  R.  9  C.  P.  734).  Poll- 
books,  or  office  copies  thereof, 
are  also  evidence  in  all  courts  of 
law  (6  &  7  Vict.  c.  18,  8.  94). 

Maritime  and  Military  Registers. 

The  J^ooks  of  the  Sick  and  Hurt 
Office,  kept  by  a  public  officer 
under  the  authority  of  the  Ad- 
miralty, and  the  register  and 
muster  books  of  the  Navy  Office, 
similarly  kept,  are  evidence  of 
the  fact,  and  date,  of  the  death 
of  a  sailor  (Wallace  v.  Cook,  5 
Esp.  117  ;  R.  V.  Rhodes,  i  Lea. 
24 ;  Barber  v.  Holmes,  3  Esp. 
190;  and  see  Huntley  v.  Donovan, 
15  Q.  B.  96,  100)  ;  the  latter 
books  are  also  evidence  of  the 
ship  to  which  he  belonged  and 
the  amount  of  wages  due  to  him 
(R.  V.  Fitzgerald,  i  Lea.  20 ;  R. 
V.  Rhodes,  supra). 

The  Custom  House  copy  of  the 
searcher's  report,  produced  by 


Inadmissible. 

markets,  kept  formerly  under  47 
Geo.  III.  (sess.  2),  c.  68,  s.  29, 
have  been  held  no  evidence  of 
the  sales  therein  recorded,  al- 
though expressly  made  evidence 
by  the  statute  "touching  all 
matters  done  in  pursuance  of 
the  Act"  (Brown  v,  Capel,  M.  & 

M.  374). 

A  Duchy  Book,  kept  temp.  Bliz., 
and  purporting  to  be  writteb  by 
an  officer  of  the  Duchy  of  Lan- 
caster, and  preserved  and  treated 
as  authentic  in  the  Duchy  Office, 
has  been  rejected  to  prove  the 
duties  of  the  office  as  described 
therein  (Jewison  v.  Dyson,  2  M. 
&  Rob.  377). 


A  shipping  entry  at  the  Cus- 
tom House,  made  from  a  note 
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Admissible, 

the  proper  officer,  is  evidence  of 
the  shipment  of  the  ffoods  speci- 
fied (Johnson  v.  Ward,  6  Esp.  48 ; 
see  also  Tomkins  v.  A.-G.,  i  Dow. 
404). 


The  registers  of  merchant  ships 
are  now,  by  the  Merchant  Ship- 
ping Act,  1854,  s.  107,  and  the 
Amendment  Act,  1855,  s.  15,  made 
primd  fade  evidence  of  the  mat- 
ters contained,  e.g.f  of  nationality 
(R.  V.  Bjomsen,  34L.  J.  M.0. 180) ; 
ownership  (Hibbs  v.  Ross,  L.  R. 
I  Q.  B.  534,  including  primd  fcude 
liability  of  owners  for  the  acts 
of  those  in  charge,  id,) ;  and  ton- 
nage (The  Recepta,  14  P.  D.  131). 

Passenger  lists,  kept  under 
an  old  statute  (Richardson  v. 
Hellish,  Ry.  &  M.  66) ;  and  crew 
lists  of  the  vessels  cleared  at  the 
Custom  House  of  New  York  (R. 
v.  Castro,  cited  Ros.  N.  P.,  129), 
are  evidence  of  the  particulars 
stated. 


The  log-book  of  a  man-of-war 
is  evidence  of  the  time  of  sailing 
and  the  motions  of  the  fleet 
(Disraeli  v.  Jowett,  i  Esp.  427), 
provided  it  is  produced  as  an 
official   public   book  from  the 


Inadmissible, 

supplied  by  the  shipper,  though 
admissible  as  a  public  document 
for  the  purpose  of  entitling  the 
party  to  the  privilege  of  sa^ng, 
IS  not  admissible  as  secondary 
evidence  of  a  lost  note  on  a 
charge  of  fraud  against  the  ship- 
per unless  the  original  be  proved 
to  have  been  made  or  presented 
by  him  (Hughes  v.  Wilson,  i 
Stark.  179.  In  R  v.  Grimwood, 
I  Price  369,  however,  an  excise 
book  transcribed  from  the  malt- 
ster's specimen-paper  was  held 
evidence  against  the  latter  on  a 
question  of  fraud). 

The  registers  of  merchant  ships 
under  the  old  Acts  were  not 
evidence  between  private  persons 
for  private  purposes,  except  as 
admissions;  though  they  were 
evidence  for  the  public  purposes 
of  the  Acts  (Tinkler  v,  Walpole, 
14  East  226  ;  Reusse  v.  Mayers,  3 
Camp.  475  ;  Flower  v.  Young,  id. 
240  ;  Fraser  v,  Hopkins,  2  Taunt. 
5  ;  Pirie  v,  Anderson,  4  Taunt. 
652 ;  Cooper  v.  South,  id,  802 ; 
and  see  M'lver  v.  Humble,  16 
East  169,  174;  Stark.  Bv.  310). 

Lloyd's  Register  of  Shipping 
was  rejected  by  Denman,  C.J., 
in  Freeman  v.  Baker,  5  C.  &  P. 
482  ;  but  admitted  in  Bain  v. 
Case,  3  C.  &  P.  496 ;  and  Abel  v. 
Potts,  3  Esp.  242.  For  a  de- 
scription of  this  book,  see  Kerr  v. 
Shedden,  4  C.  &  P.  531  n. 

The  Sound  List  of  vessels 
arriving  at  foreign  ports  trans- 
mitted by  the  British  consuls  to 
the  merchants  at  home,  and  pub- 
licly exhibited  by  the  latter,  are 
inadmissible  (Roberts  v.  Edding- 
ton/4  Esp.  88). 

The  log-books  of  merchant 
vessels  (whether  official,  ship's, 
or  engineer's  logs)  are  only  evi- 
dence againstf  but  not  far,  the 
owners  or  writers ;  though  they 
may,  of  course,  be  used  to  refresh 
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Admissible, 

Admiralty,  otherwise  it  can  only 
be  used  to  refresh  the  writer's 
memory  (Rundle  v.  Beaumont,  4 
Bing.  537 ;  Burrough  v.  Martin, 
2  Camp.  112).  In  Heathcote's 
divorce,  i  Macq.  S.  C.  H.  of  L. 
277,  it  was  held  admissible,  but 
insufficient  to  prove  the  where- 
abouts of  ship's  officer  at  a  given 
time. — An  official  letter  written 
at  the  conclusion  of  a  voyage  by 
the  captain  of  a  cofivoy  and  pro- 
duced by  the  Admiralty,  has  also 
been  held  evidence  of  the  facts 
stated  (Watson  v.  King,  4  Camp. 

275). 

Coastguard,  lighthouse,  and 
lightship  journals  are  admissible 
in  the  Court  of  Admiralty  to 
prove  the  state  of  wind  and 
weather  at  a  given  time  [Maria 
das  Dores,  32  L.  J.  P.  M.  &  A.  163 ; 
The  Catherina  Maria,  L.  R.,  i  A. 
D.  &  Ecc.  53  ;  The  Viatka  (C.  A. 
1883),  cited  Pritch.  Adm.  Dig. 
454  ; — ^though  said  by  Dr.  Lush- 
ington  in  the  first  case  not  to  be 
books  of  such  a  public  nature  as 
would  be  admissible  at  common 
law  on  their  mere  production 
from  proper  custody]. 

Regimental  registers  and  re- 
cords, kept  in  pursuance  of  any 
statute,  or  of  the  Queen's  regu- 
lations, or  of  military  duty,  and 
purporting  to  be  signed  by  the 
commanding  or  other  officer, 
whose  duty  it  is  to  make  them, 
are  evidence  of  the  facts  stated 
(Army  Act,  1881,  s.  163,  sub-s. 
I  (j9)i  as  are  certified  copies  there- 
of, sub-s.  I  (h) ;  Tay.8S.i6o4A  and 
1605). 

University  and  CoUege  Books, 

University  and  college  books 
are  admissible  to  prove  degrees 
conferred  and  other  collegiate 
proceedings  (Tracy  Peerage  case, 
Min.  Ev.  68;  Moises  v.  Thom- 
ton»  8  T.  R.  306,  307 ;  Collins  v. 


InadtmsaibU, 

the  memory  or  contradict  the 
statements  of  a  witness  (The 
Earl  of  Dumfries,  10  P.  D.  31 ; 
The  Sociadada,  i  W.  Rob.  311  ; 
Pritch.  Adm.  Dig.,  p.  438 ;  ante, 
"  Admissions  by  Agents,"  p.  I44), 


To  prove  the  marriage  of  a  fel- 
low of  a  college — the  practice 
being  for  entries  in  college  books 
to  be  made  and  signed  by  the 
registrar— linsigned  entries  re- 
lating to  the  marriage,  though  in 
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Carnegie,  i  A.  &  £.  695 ;  Hubb. 
534 ;  and  see  posty  Corporation 
Books).  Wliere  the  practice  has 
been  not  to  sign  the  entries,  un- 
signed entries  are  receivable 
(Lauderdale  Peerage,  10  App. 
Cas.  692). 

Profesnonal  Lists  and  Calendars, 

The  Army  List,  purporting  to 
be  published  by  authority!  and 
either  to  be  printed  by  a  Grovem- 
ment  printer  or  to  be  issued  by 
H.M.  Stationery  Office,  is  evi- 
dence of  the  rank,  appointments, 
and  corps  of  the  officers  named 
[Army  Act,  1881,  s.  163,  sub-s. 
id)]. 

The  haw  List,  purporting  to 
be  published  by  the  authority  of 
the  Commissioners  for  Inland 
Revenue,  is  primd  facie  evidence 
of  the  solicitors  and  convey- 
ancers named  therein  being  duly 
certified  (23  &  24  Vict.  c.  127),  but 
not  of  the  date  of  their  certifi- 
cates (Raven  v,  Steven,  3  Times 
L.  R.  67) ;  and  the  absence  of  a 
name  is  primd  fade  evidence  of 
non-qualification  (R.  v,  Wenham, 
10  Cox  222).  The  Roll  of  Solici- 
tors, kept  at  the  Incorporated 
Lav7  Society,  is  also  admissible, 
and  may  be  proved  by  certified 
extract  under  the  hand  of  the 
secretary  of  the  Society  (Tay.  s. 

1639). 

The  Medical  Register,  pub- 
lished by  the  General  Council  of 
Medical  Education,  or  a  certified 
copy  of  an  entry  in  the  general  or 
local  register,  is  similarly  admis- 
sible (21  &  22  Vict.  c.  96,  s.  27) ; 
— so,  also,  registers  of  dentists 
(41  &  42  Vict.  c.  33,  ss.  II,  29) ; 
chemists  (15  &  16  Vict.  c.  56,  s.  7 ; 
31  k.  32  Vict.  c.  121,  s.  13) ;  and 
veterinary  surgeons  (44  &  45  Vict. 
c.  62,  ss.  3,  9).    [Tay.  s.  1638.] 


Inadmissible. 

a  deceased  registrar's  handwrit- 
ing, held  inadmissible  (Fox  v, 
Bearblock,  17  Ch.  D.  429  ;  post, 
Corporation  Books). 


Navy  lists,  clergy  lists,  univer- 
sity calendars,  peerages,  direc- 
tories, court  guides,  and  similar 
unofficial  publications,  are  not 
admissible  (Tay.  s.  1785 ;  Hubb. 
700-703). 
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CHAPTER  XXXTI. 

PUBLIC  INQUISITIONS,  SURVEYS,  ASSESSMENTS  AND 

REPORTS. 

Inquisitions,  surveys,  assessmenta,  and  the  like  are 
admissible  in  proof  of  their  contents  when  made  under 
public  authority,  and  in  relation  to  matters  of  public 
interest  or  concern. 

Principle. — ^The  general  ground  of  reception  is  that  such 
documents  contain  the  results  of  inquiries  mad 8  under  com- 
petent public  authority  and  coucerning  matters  in  which 
the  public  are  interested  (2  Phil.  Ev.  loth  ed.  125 ;  Tay. 
8.  1767  ;  Hubb.  589;  Sturla  v.  Freccia,  5  Ap.  Cas.  623; 
see  also  cmte,  "  Pubhc  Registers  "). 

The  public  documents  included  in  this  article  have,  for 
convenience,  been  treated  under  the  head  of  exceptions  to 
the  hearsay  rule ;  although  many  of  them  partake  as  much 
of  the  nature  of  opinion  evidence  or  judgments,  as  of  hear- 
say as  hitherto  defined.  Thus  they  resemble  judgments 
in  rem  {posty  279)  in  being  receivable  against  strangers,  but 
are  distinguishable  not  only  in  seldom  affording  conclusive 
evidence  of  the  matters  determined,  but  in  being  in  many 
instances  founded  on  unsworn  testimony. 

The  importance  of  ancient  inquisitions,  extents,  and 
surveys  has  greatly  diminished  since  the  abolition  of  writs 
of  right,  and  the  passing  of  modern  Statutes  of  Limitation ; 
they  are,  however,  still  occasionally  of  value,  especially  in 
matters  of  pedigree,  questions  respecting  the  right  of  church 
patronage,  or  the  existence  and  amount  of  a  moduSj  and 
peerage  claims  (Tay.  s.  1767). 

[Tay.  ss.  1674,  1767-1773,  1777  ;  2  Phil.  Ev.  125  et  aeq, ; 
Hubb.  Ev.  of  Succ.  584-606  ;  Stark.  Ev.  284-291,  404- 
408;  Ros.  N.  P.  194-196.] 
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(i)  Public  Authority. — ^There  must  be  a  judicial  or 
quasi-judicial  duty  to  inquire  by  a  public  officer  (Sturla  v. 
Freccia,  ewpra^  'per  Lord  Blackburn;  Lord  Selborne  uses 
the  expression  '^  legal  jurisdiction  to  inquire  imder  public 
authority;"  Parke,  B.,  in  Irish  Society  v,  Derry,  12  C.  & 
F.  641,  speaks  of  a  "  public  duty  to  inquire  "). 

(2)  Public  Matter  or  Purpose. — The  matter  inquired 
into  must  be  of  a  public  nature,  or  required  to  be  ascertained 
for  a  public  purpose ;  Parke,  B.,  supray  speaks  of  a  "  public 
matter  "  and  "  entries  of  a  public  nature  " ;  Sudgen,  L.O., 
in  Welland  v.  Middleton,  1 1  Ir.  Eq.  604,  uses  the  expres- 
sion "  public  purpose,"  as  does  Lord  Selborne  in  Sturla  v, 
Freccia,  sttpra ;  Lord  Blackburn  in  the  latter  case  states 
that  "  the  very  object  of  the  inquiry  must  be  that  it  should 
be  made  for  the  purpose  of  keeping  its  result  public,  so  that 
the  persons  concerned  may  make  use  of  it,  and  have  access 
to  it  afterwards";  in  2  Phil.  Ev.  loth  ed.  125,  it  is  said 
*^  in  some  cases  inquisitions  relate  to  private  affairs,  e.g.,  the 
particulars  of  the  pedigree  or  estate  of  a  deceased  person ; 
still,  if  the  inquiry  has  been  made  with  a  view  to  ascertain 
the  rights  of  the  Crown  in  regard  to  such  matters,  the 
inquisition  is  to  be  considered  of  a  public  nature  for  the 
purposes  of  evidence." 

Inquisitions  made  under  public  legal  authority,  but  for 
private  purposes,  may,  however,  be  receivable  between  parties 
and  privies  as  in  the  nature  of  judgments  {post) ;  and 
even  if  taken  under  private  authority  merely,  they  may 
still  be  receivable  as  admissions  (Earl  v.  Lewis,  i  Eisp.  i ; 
Pollard  V,  Scott,  Pea.  R.  19 ;  Wakeman  v.  West,  7  C.  &  P. 
479;  but  see  Phillips  v.  Hudson,  2  Ch.  Ap.  243). 

(3)  Excess  of  Jurisdiction.  Irregularity,  interest. — If 
the  inquiry  be  tdtra  vires  (Evans  v.  Taylor,  7  A.  &  E.  617  ; 
Latkowi?.  Eamer,  2  H.  Bl.  437  ;  Glossop  v,  Pole,  3  M.  &  S. 
175  ;  Powis  Peerage,  cited  Cruise  on  Dign.  c.  6,  s.  60) ;  or  if 
the  inquisition  has  been  vacated,  or  there  has  been  any 
irregularity  in  the  proceedings  (Powis  Peerage,  supra),  the 
evidence  will  be  rejected. 

An  inquisition,  however,  which  is  only  voidable  and  not 
void,  is  receivable  (Leighton  v,  Leighton,  i  Str.  308) ;  so, 
irregularity  may  be  cured  by  proof  that  the  inquisition 
has  been  acted  on,  for  the  Court  will  then  presume  in 
favour  of  its  regularity  (Hubb.  591). 
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The  fact  that  the  return  operates  in  the  interest  of  the 
officer  making  it,  affects  weight  and  not  admissibility  (Irish 
Society  v,  Derry,  supra;  Sturla  v.  Freccia,  aupray  per 
Blackburn). 

BXAMPLES. 
A  dmisstble.  Inadmissible. 


Inquisitions  in  lunacy  are 
admissible,  but  not  conclusive, 
evidence  of  that  fact  even 
against  strangers  (Faulder  v. 
Silk,  3  Gamp.  126;  Hassard  v. 
Smith,  I.  R.  6  Eq.  429 ;  and 
see  Tay.  s.  1674,  and  cases). 

A  coroner's  inquest,  super 
visum  corporis^  is  admissible, 
but  not  conclusive  of  the  fact 
found  (Gamett  v.  Ferrand,  6 
£.  &  C.  611 ;  see  R.  v,  Gregory, 
15  L.  J.  M.  G.  38;  and  Jones  v. 
White,  I  Str.  68). 

Inquisitions  jxM^  mortem^  taken 
under  Royal  or  statutory  au- 
thority,  and  upon  oath,  as 
to  the  possessions,  heirs,  &c., 
of  deceased  Grown  tenants  in 
capite,  are  admissible,  but  not 
conclusive,  evidence  of  the  parti- 
culars stated  (Rowe  v.  Brenton, 
3  M.  &  Ry.  164 ;  and  see  fully 
Hubb.  584-606.  These  inquisi- 
tions ceased  to  be  taken  in  1660). 

An  inquisition,  taken  under 
a  warrant  from  the  Exchequer, 
held  evidence  to  show  whether 
a  prior  or  the  Grown  was  seised 
of   lands    (Tooker  v.  Beaufort, 

1  Burr.  146) ;  but  a  return  to 
a  commission  not  signed  or 
sealed  is  inadmissible,  for  non 
constat  it  was  not  a  draft  (Slane 
Peerage,  5  G.  &  F.  24). 

An  inquisition  taken  under 
an  order  from  the  House  of 
Gommons  held  conclusive  of 
the  amount  of  fees  payable  in 
a  public  office  (Green  v,  Hewett, 

2  Peake,  N.  P.  G.  182). 

The  Domesday  Book  {temp. 
William  I.),  compiled  under 
Royal  authority,  upon  the  oaths 


A  Board  of  Trade  inquiry 
under  the  Merchant  Shipping 
Act,  1854,  resulting  in  the  sus- 
pension of  a  master's  certificate 
on  the  ground  of  negligence, 
is  inadmissible  to  prove  such 
nefcligence  in  an  action  against 
the  owners,  although  by  s.  18 
of  the  Act  made  primd  facie 
evidence  of  the  truth  of  the 
matters  stated  (M'Allumt;.  Reid, 
L.  R.  3  Ad.  &  B.  57  ».).  As  to 
vrreck  inquiries  under  the  same 
Act,  see  Nothani  v.  Pepper, 
17  G.  B.  N.  S.  37 ;  The  Little 
Lizzie,  L.  R.  3  A.  &  E.  56. 


Ordnance  survey  maps  are 
inadmissible  on  questions  of 
boundaries  or   private   title  (4 
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Admissible^ 

of  sheriffs  and  others, — is  evi- 
dence of  the  tenure  of  land, 
and  various  other  particulars 
stated.  This  is  the  earliest 
public  inquisition  or  survey  ex- 
tant (See  Tay.  s.  1768). 

The  Down  Survey  (temp, 
Charles  II.)  is  by  statute  made 
conclusive  evidence  of  certain 
boundaries,  and  is  jprimd  facie 
evidence  of  other  particulars 
between  all  persons  (Archbishop 
of  Dublin  v.  Trimleston,  12  Ir. 
£q.  R.  251 ;  Tisdall  v.  PameU, 
14  Ir.  L.  R.  N.  S.  I). 

The  Book  of  Distributions, 
although  only  an  abstract  of  the 
above,  is  also  admissible  as  com- 
piled under  public  authority, 
and  preserved  in  a  public  office 
(Poole  V.  Griffith,  15  Ir.  L.  R. 
N.  S.  239, 280 ;  Spaight  v,  Twiss, 
I4lr.  L.  R.  N.  S.  516). 


An  extent  of  Crown  lands, 
purporting  to  have  been  taken 
by  the  King's  steward  under 
4  Edw.  I.  Stat.  I,  and  pre- 
served in  a  public  office, — is 
evidence  of  the  matters  recorded 
(Rowe  V.  Brenton,  3  M.  &  Ry. 
164;  Doe  V.  Roberts,  13  M.  & 
W.  520;  Smith  V.  Brownlow, 
L.  R.  9  Eq.  241). 

Inquisitions  and  surveys  of 
manors  belonging  to  the  Duchies 
of  Cornwall  and  Lancaster  (while 
the  Dukes  had  sovereign  rights) 
are  evidence  of  the  manorial 
customs  and  boundaries  (Beau- 
fort V.  Smith,  4  Exch.  450; 
Daniel  v.  Wilkin,  7  Exch.  429 ; 
Mayor  of  Manchester  v.  Lyons, 
29  Ch.  D.  at  299.  In  Smith  v, 
Brownlow,  supra,  they  were  also 
received  as  evidence  of  reputa- 
tion). 

Parliamentary  surveys  (t.e., 
surveys  of  Church  and  Crown 
lands   made   by   commissioners 


Inadmissible. 

&  5  Vict.  c.  30.  s.  12  ;  Swift  v. 
McTiernan,  1 1  Ir.  Eq.  602 ; 
Tisdall  V,  Parnell,  supra;  Bid- 
der V.  Bridges,  34  W.  R.  514, 
affirmed  W.  N.  1886,  p.  148); 
or  to  explain  a  deed  of  con- 
veyance (Wyse  V.  Leahy,  9  Ir. 
C.  L.  384).  In  Caton  v.  Hamil- 
ton, 53  J.  P.  504,  they  were 
admitted  as  evidence  of  the  po- 
sition of  a  private  boundary 
fence  (since  removed)  at  the 
time  of  the  survey,  sed  qu. 

Tithe  commutation  maps  (un- 
der 6  &  7  Will.  IV.  c.  71)  are  in- 
admissible to  prove  title  to  land, 
although  by  s.  64  made  "satis- 
factory evidence  of  their  accu- 
racy "  (Wilberforce  v,  Hearfield, 
5  Ch.  D.  709).  Such  maps  are 
evidence  between  parties  con- 
cerned as  to  tithe  apportionment 
(Hammond  v.  Bradstreet,  10  Ex. 
R.  390 ;  Giffard  w.  Williams,  38 
L.  J.  Ch.  597). 

A  survey  and  report  defining, 
inter  alittf  the  boundaries  of  a 
Duchy  manor,  and  made  under 
4  Edw.  I.  stat.  I,  by  a  deputy 
surveyor  general,  temp.  Eliz., — 
held  inadmissible,  the  statute 
giving  no  power  to  ascertain 
boundaries  (Evans  v.  Taylor,  7 
A.  &B.  617). 

A  survey  made  by  the  com- 
missioners of  the  Earl  of  Lei- 
cester of  lands  then  his  own, 
but  afterwards  becoming  Crown 
lands,  held  inadmissible  as  made 
under  private  authority  (Daniel 
V.  Wilkin,  7  Ex.  429.  This  sur- 
vey was  preserved  in  a  public 
office. 

A  grant  and  survey  of  a  Crown 
manor  made  teinp.  Edw.  IV.,  and 
preserved  in  the  Augmentation 
Office,  was  rejected  in  Phillips  v. 
Hudson,  2  Ch.  App.  243,  as  being 
merely  a  private  document  taken 
for  the  purposes  of  the  Crown" 
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daring  the  Commonwealth)  are 
evidence  of  the  matters  stated, 
though  only  taken  under  the 
de  facto  authority  of  a  usurper 
(Rowe  17.  Brenton,  supra;  Free- 
man V.  Bead,  4  B.  &  S.  174). 

EoclesiasticiEd  terriers  (i.e., 
returns  of  the  temporal  posses- 
sions of  the  church  in  every 
parish),  are  evidence  of  the 
matters  stated,  being  made  un- 
der the  authority  of  the  87th 
Canon  (see  Stark.  £v.  2S9-293  ; 
2  PhiL  Ev.  120;  Tay.  s.  1772). — 
So,  the  Valor  JBenefidum  of  1291 
(known  as  Pope  Nicholas'  Taxar 
tion)  is  admissible  as  a  public- 
document  to  prove  the  value  of 
the  benefices  mentioned  (Bullen 
V,  Michel,  2  Price  477) ;  but  not 
whether  tithes  were  taken  in 
kind  or  by  a  modvs  (Short  v. 
Lee,  2  J.  &  W.  486).--So,  the 
Fahr  Benefidum  of  26  Hen.  VIII. 
(ibid.  ;  and  Drake  v,  Smyth,  5 
Price  377.  See  also  2  Eagle  on 
Tithes,  402,  403). 

A  bishop's  returns  in  obedience 
to  writs  from  the  Exchequer, 
stating  the  vacancies,  &c.,  in  his 
diocese,  are  admissible  as  state- 
ments by  a  public  officer  in  dis- 
charge of  a  public  duty.  So 
his  returns  as  to  first-fruits ; 
and  the  entries  in  the  first- 
&nits  books  are  admissible  as 
secondary  evidence  of  the  re- 
turns (Irish  Society  v.  Derry,  12 
CI.  &  F.  641 ;  Sturla  v,  Freccia, 
5  Ap.  Cas.  623). 

An  incumbent's  returns  in  an- 
swer to  inquiries  by  his  bishop, 
for  the  information  of  the  go- 
vernors of  Queen  Anne's  bounty, 
are  admissible  as  in  the  nature 
of  an  inquisition  in  a  public  mat- 
ter CCarr  v.  Mostyn,  5  Ex.  69). 

Herald's  Visitation  Books 
(made  under  the  authority  of 
Royal  commissioners  and  upon 
sworn   testimony   between   the 


Inadmis9ibU. 

{ned  ^,  if  relating  to  the  poeses- 
sions  of  the  Crown). 

A  survey  made  by  direction  of 
Oliver  Cromwell,  when  Lord 
Greneral  of  the  Parliamentary 
forces,  of  lands  granted  to  him 
by  Parliament,  held  inadmissible 
as  made  under  private  authority 
(Beaufort  v.  Smith,  tupra). 


Herald's  Books  of  Benefactors' 
Pedigrees,  kept  in  pursuance  of 
a  Royal  commission  empowering 
the  Heralds  to  raise  funds  for 
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years  1528  and  1688),  are  evi- 
dence oif  the  pedigrees,  &c.,  of 
the  nobility  and  others.  So  the 
book  of  funeral  certificates  con- 
taining copies  of  the  certificates 
given  by  the  Heralds  after  at- 
tending,  in  the  coarse  of  their 
duty,  the  funerals  of  great  men, 
are  admissible  as  secondary  evi^ 
dence  of  the  certificates  (Stnrla 
V,  Freccia,  stipra;  Ros.  N.  P. 
212;  Tay.  s.  1769;  and  see  fully 
Hubb.  Ev.  Snc.  538-^66).  In 
the  above  case  Lord  Blackburn 
pointed  out  that  these  books  are 
admissible  not  merely  in  peerage 
claims,  but  at  nisipritu  as  well. 
Land  Tax  assessments  are  evi- 
dence of  the  assessment  upon 
the  person,  and  for  the  prepay 
named ;  and,  perhaps,  of  occu- 
pation or  seisin  (Doe  v.  Seaton, 
2  A.  &  E.  171 ;  Doe  v.  Arkwright, 
id.  1 82  note  ;  Doe  v.  Cartwright, 
I  C.  &  P.  218 ;  Rankerdorff  v. 
Taylor,  4  Pet.  349 ;  Johnson  v, 
Thompson,  15  L.  T.  437  ;  Smith 
V.  Andrews  [1891],  2  Ch.  678). — 
Valuation  lists  of  property  in 
the  metropolis  are  rendered  con- 
clusive evidence  of  the  gross  or 
rateable  value  of  hereditaments 
for  various  purposes  by  32  &  33 
Vict.  c.  67,  s.  45.  The  Poor  Law 
valuation  in  Ireland  is  admis- 
sible but  not  conclusive  evidence 
of  the  value  of  land,  being  **  a 
public  document  made  for  a 
public  purpose"  (Welland  v. 
Middleton,  11  Ir.  Eq,  603,  per 
Sugden  L.C. ;  Swift  v.  McTier- 
nan,  id.  602).  —  So,  the  rate- 
books of  the  Poor  Law  Unions 
in  Ireland  are  primd  facia  evi- 
dence of  the  liability  of  the 
person  rated  (Gastlebar  Guar- 
dians V.  Lord  Lucan,  13  Ir.  L.  R. 
44).  And  poor-rate  books  in 
England  are  evidence  of  the 
occupation  or  ownership  of  the 
persons  rated  at  any  given  time 


Inadmissible. 

the  restoration  of  the  college, 
and  to  enrol  the  pedigrees  of  the 
donors,  held  not  admissible  as 
public  documents,  the  duty  being 
not  to  investigate  and  report  on 
the  truth  of  such  pedigrees,  but 
merely  to  enrol  such  as  were 
presented  (Shrewsbury  Peerage, 
7  H.  L.  C.  14). — So,  a  hook  of 
pedigrees,  which  was  merely  a 
collection  of  private  entries  in 
the  handwriting  of  a  deceased 
Herald,  but  not  an  office  book 
kept  in  the  discharge  of  duty 
{ut.  33). — So  a  book  of  *'Arms 
and  Descents  of  the  Nobility," 
B.  16,  kept  by  the  Heralds  dis- 
tinct from  the  records,  and  not 
under  Boyal  authority,  or  in  the 
discharge  of  any  duty  {id,  24). 
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(Smith  V.  Andrews  [1S91],  2  Ch. 
678 ;  Blonnt  v.  Lajard,  id.  p.  68in., 
per  Field,  J.) 

Tlie  reports  of  the  searchers 
at  the  Custom  House  are  evi- 
dence of  the  cargoes  on  board, 
being  official  documents  made 
under  statutory  authority  (John- 
son V,  Ward,  6  Esp.  48). 

As  to  reports  by  judicial  offi- 
cers which  are  evidence  only 
inter  partes^  but  not  against 
strangers,  or  as  public  docu- 
ments, see  post  J  p.  304. 


Inadmissible. 


A  report  by  the  master  of  a 
foreign  ship  as  to  its  burden, 
&c.,  required  to  be  filed  in 
order  to  get  the  cargo  landed, 
held  inadmissible,  as  not  being 
made  by  a  public  officer  in  the 
discharge  of  a  public  duty,  but 
by  a  private  individual  for  his 
own  benefit  (Huntley  v.  Dono- 
van, 15  Q.  £.  96). 

The  confidential  report  of  a 
committee  appointed  by  a  public 
department  of  a  foreign  State, 
to  ascertain  the  fitness  of  a 
candidate  for  a  public  office, 
is  not  receivable  as  evidence  of 
the  facts  reported  ;  such  an  au- 
thority not  being  a  leg^  one  for 
a  public  purpose,  nor  the  matter 
inquired  into  one  of  a  public 
nature  (Sturla  v.  Freccia,  5  Ap. 
Cas.  623). 
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CHAPTER  XXXIII, 
OFFICIAL  CERTIFICATES  AND  LICENCES. 

The  certificates  of  public  officers,  intrusted  by  law 
with  authority  for  the  purpose,  are  evidence  of  the  fads 
authorized  to  be  certified,  but  not  of  extraneous  matters. 
And  where  it  is  part  of  the  duty  of  an  official  to  supply 
c(ypies  of  any  record,  or  document,  such  copies  are  ad- 
missible as  secondary  evidence  of  the  originals  (BuUer 
N.  P.  229  ;  Brown  v,  Thornton,  6  A.  &  E.  1 85)  ;  unless, 
however,  expressly  so  made  by  statute,  a  certified 
extract  from  such  document,  or  a  certificate  of  its  effect 
or  resvlty  is  inadmissible  (Finlay  v,  Finlay,  31  L.  J. 
Mat.  140). 

Principle. — The  ground  upon  which  such  documents  ai^e 
admitted  is  that  where  the  law  has  appointed  a  person  to 
act  for  a  specific  purpose,  it  will  trust  him  so  far  as  he  acts 
under  its  authority  (B.  N.  P.  229;  Brown  v.  Thornton, 
Bfwpra  ;  and  see  Sturla  v,  Freccia,  5  App.  Cas.  623). 

[2  Phil.  Ev.  lothed.  157-159;  Stark.  Ev.  293-296  ;  Tay. 
ss.  1610-1659, 1784-1784A;  Ros.N.  P.  213;  Powell,  343- 

345]- 
At  Common  Law,  a  certificate  of  a  mere  matter  of  fact 

not  coupled  with  matter  of  law,  is  generally  speaking  inad- 
missible, though  given  by  a  person  in  an  official  position,  or 
even  by  the  Sovereign  under  the  sign-manual.  If  the  person 
was  bound  to  record  the  fact,  the  proper  evidence  is  a  copy 
of  the  record  duly  authenticated ;  but  as  to  matters  which 
he  is  not  bound  to  record,  his  certificate  being  extra-judicial, 
is  merely  the  unsworn  statement  of  a  private  person  and  will 
be  rejected  (Tay.  s.  1784).    Some  exceptions,  however,  have 


CHAP.  XXXIil.] 


OFFICIAL  CERTIFICATES. 


239 


been  allowed  to  this  rule  on  grounds  of  convenience, 
although  the  authorities  relating  thereto  are  neither  uni< 
form  nor  satisfactory. 

By  Statute  a  variety  of  matters  have  been  rendered 
provable  by  the  certificates  of  officials,  either  generally,  or 
for  the  special  purposes  of  given  Acts ;  the  certificates  being 
sometimes  made  conclusive,  and  sometimes  pri'md  facie,  evi- 
dence of  the  matters  certified. 


EXAMPLES. 


Admiasihle. 


Inadmissible. 


The  KjDg's  certificate  under 
the  sign-manual,  authorizing  the 
release  of  a  prisoner,  is  evidence 
of  the  legality  of  the  discharge 
(R.  V.  Miller,  i  Lea.  74;  R.  v. 
Gully,  id.  98). 

The  licence  of  the  Pope  dur- 
ing his  supremacy  in  this  country 
is  evidence  of  an  impropriation 
(Cope  V.  Bedford,  Palm.  427); 
80,  the  Pqpe*s  Bull  is  evidence 
that  monastic  lands  were  tithe 
free  at  the  time  of  the  dissolu- 
tion of  the  monasteries  TLord 
Clanricard's  case,  Palm.  38). 

The  heralds'  funeral  certifi- 
cates are  evidence  of  the  mat- 
ters of  pedigree  stated  therein 
(Stnrla  v.  Freccia,  5  App.  Cas. 
623 ;  Hubb.  Ev.  of  Succ.  565). 


A  passport  granted  by  an 
English  Secretary  of  State  has 
been  held  evidence  that  the  per- 
son described  therein  was  abroad 
at  a  given  date  (Whaley  v,  Car- 
lisle, 17  Ir.  C.  L.  R.  792). 

A  bishop's  certificate  of  ordi- 
nation is  evidence  of  holy  orders 
(R.  V.  Bathwick,  2  B.  &  Ad.  639) ; 
and  in  cases  of  dower  his  certifi- 
cate of  marriage  is  conclusive 
(Ilderton  v  Ilderton,  2  H.  Bl. 
156) ;  as  is  his  certificate  that  a 
chapel  is  licensed  for  marriage 
(7  &  8  Vict.  c.  56,  s.  2). 

A  minister's  certificate  of  a 


The  King's  certificate  under 
the  sign-manual  of  a  mere  mat- 
ter of  fact,  is  inadmissible  (Ormi- 
chand  v.  Barker,  Willes  550 ; 
Berkeley  Peerage  case,  Times, 
June  27,  1 89 1,  in  which  a  letter 
or  certificate  of  the  Prince  Re- 
gent, written  when  the  Regency 
Act  was  in  force,  was  rejected 
in  proof  of  certain  facts  known 
to  him,  and  relating  to  the  pedi- 
gree of  the  claimant.  The  docu- 
ment appears  to  have  been  writ- 
ten by  the  Prince  in  his  private 
capacity  and  post  litem  motam). 

An  officer's  certificate  is  not 
evidence  of  the  military  service, 
&c.,  of  a  subordinate  (Robinson  v. 
Buccleuch,  Sol.  Jour.  vol.  xxxi. 
329 ;  2  Phil.  Ev.  159;  see,  however, 
as  to  registers,  &c.,  kept  under 
the  Army  Act,  1881,  ante,  p.  229). 

The  certificate  of  a  commis- 
sioner of  Excise  as  to  the  accu- 
racy of  the  Excise  books,  is  in- 
admissible (Dunbar  v.  Harvie,  2 
Bli.  351). 

The  certificate  of  the  rector 
or  professors  of  a  university  is 
not  evidence  of  the  grant  of  a 
diploma  (Moises  v.  Thornton,  3 
Esp.  4) ;  or  of  attendance  at 
college  lectures  (Sewell  v.  Corp, 
I  C.  &  P.  392). 


A  minister's  certificate  of  a 
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Admissible. 

maxiiage  performed  by  him  was 
admitted  by  Parke,  B.,  at  nisi 
priuSf  on  the  ground  that  it  was 
part  of  the  transaction  though 
the  register  was  rejected  (Stock- 
bridge  V.  Quicke,  3  C.  &  E.  305, 
sed  qu.  The  ground  stated  is 
not  satisfactory,  and  the  case 
was  doubted  in  Miller  v.  Wheat- 
ley,  28  L.  R.  Ir.  144.  See  arUe^ 
Declarations  in  Course  of 
Duty,  examples  a,  p.  178).  —  A 
certificate  of  a  Japanese  mar- 
riage given  by  the  secretary  of 
the  governor  before  whom  it  was 
performed  was  admitted  in 
Brinkley  v.  Att.-Gen.,  15  P.  D. 
76,  but  the  leave  of  the  Court 
had  been  obtained,  and  the  Att.- 
Gen.  consented. — A  certificate 
may  of  course  be  admissible  if 
tendered  as  secondary  evidence 
of  the  register ;  and  it  would  be 
receivable  in  a  case  of  pedigree 
if  proved  to  have  been  acknow- 
ledged by  a  deceased  relation, 
Hubb.  258. 

The  certificate  of  the  Secre- 
tary of  State  for  India  is  evi- 
dence that  an  Indian  official  is 
entitled  to  administer  oaths, 
and  the  Court  will  take  judicial 
notice  of  a  signature  so  authen- 
ticated (Ferguson  v,  Benyon,  16 
W.  R.  71).— So,  that  of  a  judge 
or  clerk  of  a  foreign  Court  {Re 
Lambert,  L.  R.  i  P.  &  D.  138 ; 
Levitt  V.  Levitt,  W.  N.  1884,  p. 
78) ;  or  of  a  foreign  notary  {Ex 
parte  Worsley,  2  H.  BL  275; 
Omealey  v.  Newell,  8  East  364 ; 
Cole  V.  Sherard,  11  Ex.  382; 
Abbott  V.  Abbott,  29  L.  J.  P.  &  M. 
57  ;  Ex  parte  Magee,  15  Q.B.  D. 
332),  is  evidence  that  a  foreign 
official  is  similarly  entitled. 

A  notarial  certificate  is  also 
evidence  of  the  protest  abroad 
of  a  foreign  bill  of  exchange 
(Bayley  on  Bills,  490;  Ger^- 
opulo  V,  Wieler,  10  C.  B.  690) ;  or 


Inadmissible, 

marriage  performed  by  him  was 
rejected  in  Nokes  v.  Milward,  2 
Add.  386;  and  see  Farrell  v. 
Maguire,  3  Ir.  L.  R.  187,  cited 
ante^  p.  178 ;  and  Hubb.  258. 


A  notarial  certificate  has  been 
rejected  as  evidence  of  the  pre- 
sentment in  England  of  a  foreign 
bill  (Chasmer  v.  Noyes,  4  Camp. 
129) ;  or  of  the  due  execution  of 
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that  an  affidavit  has  been  duly 
sworn  before  him  abroad  (Davis' 
Trust,  L.  R.  8  Eq.  98 ;  Be  Lam- 
bert, supra]  and  see  Annual 
Practice  Notes  to  O.  38  r.  6) ; 
or  that  a  power  of  attorney  has 
been  duly  executed  in  a  British 
colony  (Armstrong  v.  Stockbam, 
24  L.  J.  Ch.  176;  Hay  ward  v. 
Stephens,  36  L.  J.  Ch.  135). 

A  consular  certificate  has  been 
received  to  prove  that  a  certain 
person  held  the  office  of  notary 
abroad  (Haggitt  v.  Ineff,  24  L.  J. 
Ch.  120  ;  and  see  now  the  Com- 
missioner for  Oaths  Acts,  1889 
and  1 89 1,  ante.  Judicial  Notice, 
p.  9).  It  is  also  made  evidence 
of  certain  facts  connected  with 
marriages  solemnised  before  him 
under  the  Foreign  Marriages  Act, 
1849,  s-  17). 

As  to  a  certificate  of  the 
personal  service  of  a  writ  by  a 
foreign  process  server,  see  Ford 
V.  Hieseke,  W.  N.  1885,  p.  198. 

The  following  are  some  of  the 
principal  matters  provable  by  cer- 
tificate under  various  statutes : — 

Previous  conviction  or  acquitttd 
of  indictable  offences  may  be 
proved  by  the  certificate  of  the 
clerk,  or  other  person  having 
the  custody  of  the  records,  or 
their  deputy;  the  certificate  to 
contain  "a  copy  of  the  indict- 
ment, trial,  conviction  and  judg- 
ment, or  acquittal,  as  the  case 
may  be,  omitting  the  formal 
parts  "  (14  &  15  Vict.  c.  99,  s.  13). 
A  previous  conviction  of  any  in- 
dictable offence  may,  for  the 
purpose  of  discrediting  a  witness, 
be  proved  by  a  certificate  con- 
tainmg  the  substance  and  effect 
only  of  the  indictment  and  con- 
viction, and  signed  as  above 
(28  &  29  Vict.  c.  18,  s.  6) ;  and  a 
previous  conviction  of  any  in- 
dictable offence  may  also  be 
proved   for   any   purpose,  in  a 


Inadmi»9ibU, 

a  deed  in  a  foreign  country  {£x 
parte  Church,  i  D.  &  R.  324) ; 
or  in  a  British  colony  (Nye  v 
Macdonald,  39  L.  J.  P.  C.  34). 


A  consular  certificate  is  not 
evidence  of  the  amount  realised 
by  the  sale  of  goods  at  a  foreign 
port,  although  the  consul  is  re* 
quired  by  ktw  to  superintend 
the  sale  (Waldron  v,  Coombe, 
3  Taunt.  162). 


The  certificate  of  Lloyd^s 
agent  abroad  is  not  receivable 
to  prove  the  amount  of  damage 
done  to  goods  at  a  foreign  port, 
even  against  a  subscriber  (Drake 
V,  Marryat,  i  B.  &  C.  473). 


Q 
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Admissible,  Inadmissible. 

similar  manner  to  that  last  men- 
tioned ;  and  any  summary  con- 
viction may  be  proved  by  a  copy 
of  such  conviction  purposing  to 
be  signed  by  the  justice,  or  the 
officer  of  the  court,  or  the  clerk 
or  other  officer  of  any  court  to 
which  such  conviction  has  been 
returned  (34  &  35  Vict.  c.  112, 
s.  18 ;  Tay.  s.  161 3). 

Dismissal  of  charges  at  Petty 
Sessions,  may,  in  addition  to 
other  modes,  be  proved  as 
follows  : — By  a  copy,  certified 
by  the  justices,  of  the  order  dis- 
missing any  charge  of  an  indict- 
able offence  (42  &  43  Vict.  c.  49, 
s.  27,  the  dismissal  to  have  the 
same  effect  as  an  acquittal  on  a 
trial  or  indictment)  ;  or  any 
charge  of  an  offence  heard  sum- 
marily out  of  sessions  (11  &  12 
Vict.  c.  43,  s.  14). 

The  dismissal  of  charges  of 
assault  may  be  proved  by  the 
justices'  certificate  stating  the 
fact  of  such  dismissal  (24  &  25 
Vict.  c.  100,  ss.  42,  43  ;  which 
operates  to  release  the  defend- 
ant from  all  proceedings,  civil  or 
crimincdj  for  the  same  cause, 
s.  45  ;  postf  Judgments). — Such 
certificate  must  be  made  on  the 
merits  and  in  presence  of  both 
parties  (Beed  v.  Nutt,  24  Q.  B.  D. 
669)  ;  it  should  specify  the 
grounds  of  dismissal ;  it  should 
be  given  within  a  reasonable 
time  after  the  hearing,  if  not  be- 
fore the  judges  separate ;  and  to 
operate  as  a  bar,  must  be  spe- 
cial ly  pleaded  (Tay,  s.  1616). 

Incorporation  of  Joint  Stock 
Companies. — The  Registrar's  (or 
his  deputy's)  certificate,  under 
his  official  seal,  is  **  conclusive 
evidence  that  all  the  requisitions 
of  tlie  Act  in  respect  of  registra- 
tion have  been  complied  with  " 
(Companies  Act,  1862,  ss.  18, 192; 
Peel's  Case,  2  Ch.  App.  674,  681 ; 
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Oakes  v.  Turquand,  L.  R.  2  H.  L. 
325, 354, 369 ;  Shakelford  v.  Dan- 
gerfield,  L.  R.  3  C.  P.  407 ;  Be 
Nassan  Phosphate  Co.,  2  Ch.  D. 
610;  Ros.  N.  P.  1157 ;  Lindley, 
Company  Law,  11 1 ;  it  is  not, 
however,  conclusive  that  the 
Memorandiim  of  Association  has 
been  signed  by  the  requisite 
number  of  persons.  He  National 
Debenture  Corporation,  C.  A. 
W.  N.  1891,  83). 

Proprietorship  of  Shares.  —  A 
certificate  under  the  common 
seal  of  the  company  is  primd 
facie  evidence  of  the  title  of 
a  member  to  the  shares  specified 
(Companies  Clauses  Consolida- 
tion Act,  1845.  s.  12  ;  Companies 
Act,  1862,  s.  31). 

Patents,  Designs,  and  Trade 
Marks.  — ^A  certificate  purporting 
to  be  given  by  the  Comptroller- 
Gener^  of  Patents,  &c.,  "  as  to 
any  entry,  matter,  or  thing  which 
he  is  authorized  by  that  Act,  or 
by  any  general  rules  made  there- 
under, to  make  or  do,  shall  be 
primd  facie  evidence  of  the  entry 
having  been  made,  and  of  the 
contents  thereof,  and  of  the 
matter  or  thing  having  been 
done  or  left  undone"  (The 
Patents,  &c..  Act,  1883,  s.  96). 

Begistration  and  Enrolment  of 
Deeds  and  Wills,  in  Yorkshire, 
may  be  proved  by  the  certificate, 
under  seal,  of  the  registrar  (47  & 
48  Vict.  c.  54,  s.  9) ;  and  in  Mid- 
dlesex by  his  certificate  of  en- 
rolment, not  under  seal  (7  Anne, 
c.  20,  ss.  6, 9).  These  certificates 
are  generally  evidence  of  the 
fact  and  date  of  the  registration 
or  enrolment  (Doe  v,  Lloyd,  i 
M.  &  G.  684  ;  but  in  the  case  of 
deeds  relating  to  the  possession 
of  the  Crown,  enrolled  in  the 
Land  Revenue  Office,  they  are 
also  evidence  of  the  due  execu- 
tion of  the  deed,  2  Will  4,  c.  i, 
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Admissible,  Inadmissible, 

8.  26).  Certificates  of  searches 
are  also  admissible  nnder  the 
above  Acts. 

As  to  the  effect  of  registration 
see  farther,  ante,  p.  227 :  and 
Ros.  N.  P.  142,  209 ;  and  Tay.  ss. 
1645-1648. 

Registration  of  British  Ships, 
— The  re^strar's  certificate  is 
primd  facte  evidence  of  the  mat- 
ters contained  or  endorsed  (Mer. 
Shipping  Act  1854,  s.  107). 

[For  a  fuller  list  of  Statutory 
Certificates,  see  Tay,  ss.  161 1- 
1659]. 


(    245    ) 


CHAPTER  XXXIV. 

CORPORATION,  COMPANY  AND  BANKERS'  BOOKS. 

* 

Entries  in  the  public  books  of  a  corporation,  made  by 
the  proper  officer,  are  at  common  law  evidence  of  the 
official  acts  and  proceedings  of  the  corporation  even 
against  strangers. 

The  books  must  have  been  publicly  kept  as  the  corporation 
books  (Shrewsbury  v.  Hart  ,i  0.  &  P.  114);  and  the  entries 
made  by  the  usual  oi&cer  or  his  substitute  (B.  v.  MotherseU, 
Stra.  93 ;  and  see  Baker  v.  Cave,  i  H,  <fe  N.  674).  Unsigned 
entries  will  be  rejected  (Fox  v.  Bearblock,  17  Ch.  D.  429) ; 
unless  there  has  been  a  usage  not  to  sign  them  (Lauderdale 
Peerage  Case,  10  App.  Cas.  692,  700).  So,  where  an  entry 
required  a  stamp,  an  unstamped  entry  was  rejected  in 
favour  of  a  loose  paper,  properly  stamped,  from  which 
the  entry  had  been  transcribed,  and  which  was  held  to  be 
the  only  original  and  effectual  act  of  the  corporation  (B.  v. 
Head,  Pea.  Ev.  9  2 ,  71. )  Erasures  will  generally  be  presumed 
to  have  been  made  before  the  entries  were  signed  (Steevens* 
Hospital  V,  Dyas,  15  Ir.  Ch.  B.  405). 

Entries  in  the  public  books  of  a  corporation  as  to  private 
maUerSf  and  entries  in  piivate  books,  are  only  receivable  as 
admissions  against  the  corporation  (Brett  v,  Beales,  M.  &  M. 
419 ;  Hill  V.  Manchester  Waterworks,  5  B.  <fe  Ad.  866),  or 
members  who  have  acquiesced  in  them  (Hill  v,  Manchester 
Waterworks,  supra;  Corp.  of  Waterford  v.  Price,  9  Ir.L.B. 
310;  Booney's  Case,  10  Jur.  K.S.  790,  812;  Hallmark's 
Case,  9  Ch.  D.  329;  Lindle/s  Company  Law,  312;  ante^ 
pp.  63,  150).  Pnyate  entries  have,  however,  been  received 
on  questions  of  ancient  possession,  not  as  evidence  of  the 
facts  stated,  but  to  show  acts  of  ownership,  or  to  explain 
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local  terms  (Malcolmson  v,  O'Dea,  10  H.  L.  C.  593 ;  ante,  pp. 

50,  57). 

[Tay.  88.  1781-1783;  Ros.  N.  P.  123,  214-215  ;  Grant  on 
Corporations,  317—319  ;  Hubb.  Ev.  of  Succession,  536-537  ; 
Whiart,  88.  661-663]. 


EXAMPLES. 


Admissible, 


Inadmissible, 


Entries  relating  to  the  follow- 
ing matters  have  been  received 
as  being  of  a  public  nature  : — 

The  election,  swearing  in,  dis- 
franchisement, or  restoration  of  a 
corporator  (Sjmmers  v.  Begem, 
Cowp.  489 ;  Brown  v,  Corp.  of 
London,  11  Mod.  225)  ;  the 
customs  of  a  corporation 
(Bruin  v,  Knott,  12  Sim.  436) ; 
and  its  bye-laws  (Holdsworth  v. 
Mayor  of  Dartmouth,  cited  Hos. 
N.  P.  215). — So,  on  a  question 
of  pedigree,  entries  in  the  books 
of  a  corporation  have  been  re- 
ceived to  prove  that  a  member 
was  received  by  a  certain  descrip- 
tion (Collins  V.  Maule,  8  C.  &  P. 
405) ;  or  was  ordained  and  de- 
spatched as  a  missionary  abroad 
(Lauderdale  Peerage,  supra). 

See  further  as  to  University 
and  College  books,  ante,  p.  229. 


Entries  relating  to  the  follow- 
ing mattters  have  been  rejected 
as  being  of  a  private  nature  : —  • 

Proceedings  against  certain 
persons  for  refusing  to  pay  toll 
(Brett  V.  Beales,  M.  &  M.  419; 
London  v.  Lynn,  i  H.  Bl.  214  n.  ; 
Marriage  v.  Lawrence,  3  B.  &  A. 
142) ;  a  right  to  the  ownership  of 
a  house  (Corp.  of  Waterford  v. 
Price,  supra) ;  or  to  the  appoint- 
ment of  a  curate  (A.-G.  v,  War- 
wick, 4  Bus.  222) ;  or  to  the  exclu- 
sive privilege  of  trading  in  agiven 
locality  (Davies  v,  Morgan,  i  C. 
&  J.  590). — So,  to  prove  fraud  or 
irregularity  in  the  execution  of  a 
bond  by  a  Corporation,  their 
books  have  been  rejected  as 
evidence  for  them  (Hill  v,  Man- 
chester Waterworks  Co.,  supra ; 
Holdsworth  v,  Dartmouth,  sup, ) 


By  Statute. — ^The  books  of  corporations  and  public  com- 
panies are  frequently  rendered  admissible  by  statute  in  proof 
of  their  contents  both  as  to  public  and  private  matters.  Thus 
the  minute-books  authorized  to  be  kept  under  the  Municipal 
Corporatimis  Act,  1882  (incorporated  with  the  Local  Govern- 
ment Act,  1888),  s.  22,  sub-s.  5,  are  receivable  in  evidence 
without  further  proof ;  and  similar  provisions  exist  as  to  the 
minute-books  of  school  boards  (Elementary  Education  Act, 
1 870, 8.  38,  sub-s.  4) ;  and  those  kept  under  the  PMic  Hecdth 
Act,  1875. 

The  registers  of  companies,  subject  to  the  Companies' 
Clauses  Consolidation  Actj  1845,  required  by  s.  9  to  be  sealed 
with  the  company's  seal,  and  to  contain  the  names  and 
addresses  of  the  shareholders,  the  shares  (distinguishing 
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each  by  its  number)  held  by  them,  and  the  amounts  paid 
thereon,  are,  in  actions  for  calls  by  the  company  made  by  s. 
28,  primd  facie  evidence  of  the  defendant  being  a  shareholder 
and  of  the  nimiber  and  amount  of  his  shares  (see  Portal  v, 
Emmens,  i  C.  P.  D.  201,  212-213, per  Lindley,  J.);  and 
by  s.  98  the  minute-books  which  are  required  to  contain  notes, 
minutes,  or  copies  of  the  directors'  appointments,  contracts, 
orders,  and  proceedings  of  meetings,  are,  if  signed  by  the 
chairman  of  such  meetings,  receivable  in  all  courts  as  primd 
fade  evidence  of  the  matters  entered  therein,  of  meetings 
having  been  duly  convened  and  held,  of  the  persons  making 
or  entering  the  orders,  etc.,  being  shareholders,  directors,  or 
members  of  the  committee,  and  of  the  signature  of  the 
chairman,  and  the  fact  that  he  is  such. 

So,  by  the  Companies  Act,  1862,  the  register  of  members 
required  by  s.  25  to  contain  the  names,  addresses  and  occu- 
pations (if  any)  of  the  members ;  the  shares  (distinguishing 
each  by  its  number)  held  by  them ;  the  amounts  paid,  or 
agreed  to  be  considered  as  paid,  thereon ;  and  the  dates  of 
entry  and  cessation  of  membership,  are  primd  fade  evidence 
of  the  matters  directed  or  authorized  by  the  Act  to  be 
inserted  therein  (s.  37).  By  s.  67  of  the  same  Act,  the 
minute-books  required  to  contain  minutes  of  all  resolutions 
and  proceeding  of  general  meetings  of  the  company  and  of 
its  directors  or  managers,  are,  if  purporting  to  be  signed  by 
the  chairman  of  that  or  of  the  next  meeting,  receivable  in 
all  legal  proceedings  bs  primd  fade  evidence,  of  such  resolu- 
tions and  proceedings,  and  of  the  meetings  being  duly  held 
and  convened  and  the  resolutions  duly  passed,  and  of  the 
validity  of  all  appointments  and  acts  of  directors,  managers, 
or  liquidators,  notwithstanding  any  defect  afterwards  dis- 
covered in  the  appointments  or  qualifications  (York  Tram- 
ways Co.  V,  Willows,  8  Q.  B.  D.  685).  Moreover,  the 
chairman  of  a  general  meeting,  hAying  primd  fade  authority 
to  decide  all  incidental  questions  which  arise  at  such  meeting 
and  necessarily  require  decision  at  the  time,  the  entry  by 
him  in  the  minute-book  of  the  result  of  a  poll,  or  of  his 
decision  of  all  such  questions,  is  primd  fade  evidence  of  such 
result  and  of  the  correctness  of  such  decisions.  [In  re  Indian 
Zoedone  Co.  26  Ch.  D.  70.  Minute-books  under  the  repealed 
Act  of  1856,  s.  40  of  which  is  in  similar  terms  to  s.  67  eupra^ 
have  been  held  evidence  between  shareholders,  but  not  to 
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prove  a  party  a  shareholder,  ¥ox's  Case,  3  De  G.  J,  &  S.  465  ; 
and  see  Maguire's  Case,  3  De  G.  <fe  S.  31 ;  and  Clarke  v. 
Imperial  Gas  Co.  4  B.  <&  Ad.  315 ;  but  see  also  Arnot's  Case, 
infra,]  By  s.  154,  "  where  any  company  is  being  wound  up, 
all  books,  accounts,  and  documents  of  the  company  {e,g,,  an 
allotment  book,  Bx  pa/rte  Kennedy,  44  Ch.  D.  472),  and  of 
the  liquidators,  shall,  as  between  the  contributories  of  the 
company  (or  an  alleged  contributory,  Arnob's  Case,  36  Ch. 
D.  702),  hQprvmd  facie  evidence  of  the  truth  of  all  matters 
purporting  to  be  therein  recorded."  Minute-books  of  meet- 
ings of  creditors  under  the  Bankruptcy  Act,  1883,  s.  133, 
are  similarly  receivable  {cmte^  p.  226).  As  to  the  admissibility 
of  certificates  of  incorporation  of  companies,  or  of  the 
proprietorship  of  shares  therein,  see  amte,  Certificates. 

Informalities  and  Errors, — ^Where  the  Act  requires  a 
register  to  be  sealed,  an  unsealed  register  is  inadmissible 
(Birkenhead,  <fec.,  Co.  v,  Brownrigg,  4  Ex.  426 ;  Cheltenham, 
<fec.,Co.  V,  Price,  9  C.  &  P.  55 ;  Wolverhampton,  &c.,  Co.  v. 
Hawkesford,  11  C.  B.  N.  S.  456);  but  otherwise  clauses  as 
to  the  mode  of  signing  minutes,  keeping  registers,  and 
making  official  returns,  are  considered  as  directory  only ;  it 
being  sufficient  if  the  provisions  of  the  particular  Act  are 
substantially  complied  with  (Bain  v,  Whitehaven  By.  Co.  3 
H.  L.  C.  I ;  East  Gloucestershire  Ry.  Co.  v.  Bartholemew, 
L.  R.  3  Ex.  15;  Lindle/s  Company  Law,  55,  105,  no). 
Thus,  company  books  have  been  received  notwithstanding 
the  omission  of  a  shareholder's  address^  or  of  the  amount 
paid  on  the  distinctive  numbers  of  his  shares ;  and  an  official 
return  will  be  admissible  although  its  heading  may  be 
inaccurate,  or  although  it  does  not  purport  to  be  signed  by 
the  proper  officer,  or  is  signed  at  a  wrong  time  (Lindley, 
57-65,  and  cases  cited). 

A  share  ledger  has  been  received  as  a  register  (Weiker- 
sheim's  Case,  L.  B.  8  Ch.  831);  as  also  a  series  of  volumes,  the 
lasb  only  of  which,  containing  a  recapitulation  of  the  others, 
was  sealed  in  accordance  with  the  Act  (Inglis  v,  G.  N.  R. 
I  Macq.  112).  On  the  other  hand,  a  rough  memorandum-book 
or  paper  containing  the  names  of,  and  shares  held  by,  a 
portion  of  the  shareholders,  although  sealed,  has  been  re- 
jected as  a  register  (Wolverhampton,  &c.,  Co.  v,  Hawkesford, 
supra:  see  Lindley,  59,  105). 

Corrections, — A  company  may  correct  errors  in  its  own 
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register,  at  least  such  as  the  Court  would  authorize  or 
compel  the  correction  of  (Hartley's  Case,  L.  R.  10  Ch.  157  ; 
Ee  Etna  Co.,  Ir.  R,  7  Eq.  264) ;  or  it  may  be  allowed  gr  com- 
pelled to  do  so,  either  under  statutory  provisions  to  that 
effect  (as  in  the  Company  Act,  1862,  ss.  35,  98) ;  or  by 
mandamus  (lindley,  61-68,  120-125,  755). 

Bankers'  Books. — Copies  of  entries  in  bankers'  books — «.«., 
ledgers,  day-books,  cash-books,  account-books,  and  all  others 
used  in  the  ordinary  business  of  the  bank — ^are  receivable  in 
all  legal  proceedings  (for  or  against  any  one,  Harding  v. 
Williams,  14  Ch.  D.  197),  as  primd  fotde  evidence  of  the 
entries,  or  of  the  matters,  transactions,  and  accounts  therein 
recorded,  upon  proof  that  (i)  the  book  was,  at  the  time  of 
the  entry,  one  of  the  ordinary  books  of  the  bank ;  (2)  that  it  is 
in  the  custody  or  control  of  the  bank;  and  (3)  that  the 
entry  was  made  in  the  ordinary  course  of  business  (Bankers' 
Books  Evidence  Act,  1879,  ss.  3  ^°^  4)- 

Such  proof  may  be  given  by  a  partner  or  officer  of  the 
bank,  and  either  orally  or  by  affidavit  (s.  4). 

The  copy  must  be  an  examined  copy,  proved  orally  or  on 
affidavit  by  some  person  who  has  examined  it  with  the 
original  entry  (s.  5). 

Production  of  Original  Books. — No  banker  or  officer  of  a 
bank  is,  in  any  legal  proceedings  to  which  the  bank  is  not 
a  party,  compellable  to  produce  the  bank  books,  or  to  appear 
as  a  witness  to  prove  their  contents,  unless  by  order  of  a 
judge  for  special  oause  (s.  6). 

Inspection. — ^A  Court  or  judge  may,  on  the  application  of 
any  party  to  a  legal  proceeding,  empower  such  party  to 
inspect  and  take  copies  of  entries  (even  of  the  accounts  of 
strangers,  Howard  v.  Beall,  23  Q.  B.  D.  i),  for  the  piu'pose 
of  the  proceedings  (s.  7  ;  see  Parnell  v.  Wood,  1892,  P.  137; 
Fitzpatrick  v.  McDonald,  30  L.  R.  I.  249). 

Such  order  must,  unless  otherwise  directed,  be  served  upon 
the  bank  three  clear  days  (exclusive  of  Sundays  and  bank 
holidays)  before  it  is  to  be  obeyed. 

The  Court  has  jurisdiction  to  make  the  order  ex  pctrtey  but 
it  should  be  exercised  with  care ;  it  may  also  be  made  without 
any  affidavit  in  support  of  the  application — e.g.f  where  the 
materiality  of  the  entries  appears  by  the  pleadings,  but  the 
inspection  should  be  limited  to  the  period  covered  by  the 
matters  in  dispute  (Amott  v.  Hayes,  36  Ch.  D.  731). 
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Meaning  of  *''' BwiikP — ^The  word  **bank"  is  (by  s.  9) 
restricted  to  (i)  banks  which  have  made  a  return  to  the 
Commissioners  of  Inland  Bevenue  (such  return  may  be 
proved  by  a  copy  verified  by  the  affidavit  of  a  partner  or 
officer,  or  by  producing  a  newspaper  purporting  to  contain 
such  copy  published  by  the  Commissioners);  (2)  Savings 
banks  certified  under  the  Acts  relating  thereto  (such  certifi- 
cation may  be  proved  by  an  office  or  examined  copy  of  the 
certificate) ;  and  (3)  Post  Office  Savings  Banks  (proved  to  be 
such  by  the  certificate  of  the  Postmaster-General  or  one  of 
his  secretaries).  But  by  45  <fe  46  Vict.  c.  72,  s.  11,  sub-s.  2, 
the  word  is  extended  to  include  any  banking  company  to 
which  the  Companies  Acts  of  1862  to  1880  apply,  and 
which  the  Registrar  of  Joint  Stock  Companies  shall  have 
certified  to  have  furnished  to  him  the  list  and  summary  with 
the  addition  specified  by  the  Act. 
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PUBLISHED  HISTORIES,  MAPS,  AND  TABLES. 

HISTORIES. — Approved  public  and  general  histories  are 
said  to  be  admissible,  and  in  some  old  cases  have  been  re- 
ceived, as  in  the  nature  of  public  documents  or  reputation, 
to  prove  ancient  facts  of  a  public,  as  distinguished  from 
those  of  a  private  or  local,  nature. 

As,  however,  the  Court  will  take  judicial  notice  of  public 
facts  affecting  the  government  and  constitution  of  the 
country,  and  may  refer  to  accredited  histories  to  satisfy  it- 
self of  their  existence  {ante,  pp.  8,  lo),  such  books  would 
seem  to  be  more  properly  admissible  in  this  sense  than  as 
evidence ;  and  accordingly  it  has  been  held  that,  although 
counsel  may  in  his  speech  refer  to  matters  of  general  his- 
tory as  being  within  the  common  knowledge  of  the  Court 
and  jury,  yet  he  may  not  dte  particular  works  of  history, 
ecclesiastical  canons,  or  foreign  treaties,  to  prove  any  fact 
relevant  to  the  issue  (Darby  v,  Ouseley,  2  Jur.  N.  S.  497  ; 
I  H.  &  N.  i). 

"NLAPS, — Mr.  Justice  Stephen  submits  that  published 
maps  generally  offered  for  public  sale  are  admissible  to  show 
the  relative  positions  of  towns  and  countries  and  other 
matters  of  geographical  notoriety,  and  cites  R.  v,  Orton, 
where  it  seems  maps  of  Australia  were  received  to  show  the 
situation  of  various  places  at  which  the  defendant  was  alleged 
to  have  lived  (art.  35).  As  to  surveys  taken  under  public 
authority,  see  ante,  231.  Judicial  notice  will  be  taken  of 
tiie  geG^p:^hical  position  and  general  names  applied  to  dis- 
tricts in  the  Admiralty  charts  (Birreil  v.  Dryer,  9  App.  Cas. 
.345 >  P^  Lord  Blackburn). 
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TABLES. — The  Carlisle  Tables  have  been  admitted  to 
prove  the  average  duration  of  life  at  a  particular  age,  on 
proof  that  they  were  accepted  as  authoritative  by  insurance 
companies  (Rowley  v.  L.  &  N.  W.  R.  Co.,  L.  R.  8  Ex.  221 ; 
approved  in  Garman  v.  Brighton  Electric  Co.,  Q.  B.  D. 
June  28,  1890,  ex  relatione),  Mr.  Wharton  distinguishes 
between  works  of  exact  and  those  of  inductive  science,  the 
former  being,  he  states,  admissible  in  America,  the  latter 
not  (ss.  665-667).  Scientific  and  professional  treatises 
may,  of  course,  be  used  to  refresh  the  memory  of  experts 
{post,  p.  263.) 

Judicial  notice  will  be  taken  of  the  Almanac  annexed  to 
the  Common  Prayer  Book,  as  being  part  of  the  law  of  the 
land,  but  not  of  matters  not  contained  therein — e.g.,  the 
time  of  the  rising  or  setting  of  the  sun ;  nor  is  an  almanac 
evidence  of  such  matters  (Tutton  v,  Darke,  5  H.  <fe  N.  647 ; 
CoUier  v,  Kokes,  2C.  &K.  1012;  arUe,  p.  10). 

[Tay.  s.  1785;  Ros.  N.  P.  214;  2  Phil.  Ev.  155-157; 
Powell  375,  376 ;  Steph.  art.  35 ;  Whart.  ss.  664—670], 


EXAMPLES. 


Admissible, 


Speed's  Chronicle  has  been 
admitted  to  prove  the  date  of 
the  decease  of  Isabel,  Queen 
Dowager  of  Ed.  II.  (Lord  Broon- 
ker  V.  Atkyns,  Skin.  14;  citing 
also  Lord  Bridgewater's  case) ; 
and  Prince  Cantemir's  History 
of  the  Ottoman  Empire,  to  prove 
a  universal  custom  of  the  Maho- 
medanreligion  (Warren  Hastings' 
trial,  cited  2  Phil.  Ev.  123,  and 
by  LordEUenborough  in  Picton's 
Case,  30  How.  St.  Tr.  492).— So, 
it  is  said,  chronicles  have  been 
admitted  to  prove  the  date  of 
King  Philip's  assumption  of  the 
title  of  King  of  Spain  (Nealc  v. 
Fry,  I  Salk.  281 ;  but  this  does 
not  appear  in  the  reports,  see  Tay. 
s.  1785,  note  i). 


Iiiadmissible. 


A  public  history  has  been  re- 
jected to  prove  ancient  public 
facts — e.g, ,  the  date  of  the  abdi- 
cation of  Charles  V.  (Mossom 
V,  Ivy,  10  How.  St.  Tr.  555),  and 
the  excommunication  of  Queen 
Elizabeth  by  the  Pope  (Darby  v, 
Oaseley,  supra). 

So  to  prove  private  or  local 
matters — e,g,,  the  Chronicles  of 
Stowe  and  Dugdale  to  prove  the 
creation  of  a  peerage  (Yauz 
Peerage,  5  C.  &  F.  526) ;  Cam- 
den's Britannica,  to  prove  a  local 
custom  to  sink  sialt  pits  (Stainer 
V,  Droitwich,  i  Salk.  281) ;  Dug- 
dale's  Monasticon  to  prove  that 
a  certain  abbey  was  an  inferior 
abbey  (ibid.^  the  original  records 
being  producible) ;  Nichols's 
History  of  Brec^ockshire  to 
prove  parish  or  county  boon* 
daries  (Evans  v.  Getting,  6  0.  & 
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AdmUaible.  InadmMUe. 

P.  586 ;  Alderson,  B.,  remarked, 
however,  that  "  it  was  not  like  a 
general  history  of  Wales. ")  And 
a  public  history  has  been  re- 
jected to  prove  that  King  Alfred 
founded  a  certain  college  (Cock- 
man  V,  Mather,  i  Bemiul.  14). 


(    254    ) 


CHAPTER  XXXVI. 
REPUTATION,  OPINION,  AND  BELIEF. 

Neither  the  general  reputation  prevailing  in  the  com- 
munity, nor  the  opinions,  inferences,  or  beliefs  of 
individuals  (whether  witnesses  or  not),  are  admissible 
in  proof  of  material  facts. 

Principle. — Evidence  of  this  nature  is  sometimes  said  to 
be  excluded  by  the  hearsay  rule ;  but  it  is  in  general  inad- 
missible whether  delivered  on  oath  or  not.  The  grounds 
more  commonly  assigned  for  its  rejection  are  that  opinions, 
in  so  far  as  they  may  be  founded  on  no  evidence,  or  illegal 
evidence,  are  worthless,  and  in  so  far  as  they  may  be  founded 
on  legal  evidence,  tend  to  usurp  the  functions  of  the  tribunal 
whose  province  alone  it  is  to  draw  conclusions  of  law  or  fact 
(Best,  s.  511 ;  Powell,  107). 

Such  evidence,  however,  is  sometimes  receivable  for  other 
purposes  than  to  prove  the  existence  of  facts.  Thus,  as  we 
have  seen,  reputation  may  be  received  when  convertible 
with  character  {ante,  ^,  82):  or  as  affording  reasonable 
grounds  for  a  party's  belief  (Sheen  v,  Bumstead,  2  H.  &  C. 
193;  ante,  p.  65).  So,  books  are  admissible  to  show  the 
opinions  of  their  writers  on  a  given  subject,  or  the  sense  in 
which  words  are  used ;  though  such  opinions  cannot  be  made 
evidence  of  specific  facts  (Darby  v,  Ouseley,  i  H.  &  N.  i). 

On  the  other  hand,  the  prevalence  of  a  public  rumour 
or  reputation  is  not  admissible  to  bring  home  knowledge 
of  its  subject-matter  to  a  specific  individual  (ante,  p.  64)  ; 
nor  can  a  libel  be  justified  by  proof  of  the  existence  of 
rumours  to  the  same  effect  as  the  libel  (Lockhardt  v.  Jelly, 
19  L.  T.  N.  S.  659;  and  see  Scott  v.  Sampson,  8  Q.  B.  I). 
491  ;  ante,  p.  83). 
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To  the  rule  excluding  reputation  and  opinion  in  proof  of 
material  facts,  there  are  some  important  exceptions. 

REPUTATION. — ^General  reputation  is  admissible  to 
prove  the  existence  of  the  facts  mentioned  below,  partly  by 
reason  of  the  difficulty  of  obtaining  better  evidence  in  such 
cases,  and  partly  because  '*  the  concurrence  of  many  voices  " 
among  those  most  favourably  situated  for  knowing,  raises  a 
reasonable  presumption  that  the  facts  concurred  in  are- true. 

[Tay.  ss.  577-578;  Stark.  Ev.  43-50,  186-190;  Whart. 
ss.  252-256.J 

(i)  Public  and  Qeneral  Bights. — ^The  conditions  of 
admissibility  are  the  same  as  those  governing  hearsay  on 
the  same  subject  (ante,  p.  183). 

(2)  Pedigree. — Family  repute  is  receivable  under  the  same 
conditions  as  hearsay  on  such  questions  (ante,  pp.  195, 199). 

(3)  Marriage. — Except  in  cases  of  bigamy,  divorce,  and 
petitions  for  damages  by  reason  of  adultery,  where  stricter 
proof  is  required,  evidence  of  general  reputation  (not  con- 
fined to  family  repute)  is  admissible  in  proof  of  marriage 
(ante,  pp.  53,  200 ;  Steph.  art.  53  ;  Tay.  s.  578),  And  it  is 
not  inadmissible  because  divided,  discontinuous,  or  restricted 
to  a  particular  class  or  locality,  though  these  circumstances 
may  impair  its  weight  (Andrews  v.  Ulthwaite,  2  Times 
L.  It.  895).  But  the  testimony  must  be  general ;  if  it  is 
based  merely  on  the  statements  of  some  particular  person, 
it  ceases  to  be  admissible  as  general  reputation,  and  can 
only  be  tendered  on  a  question  of  pedigree,  and  as  the 
statement  of  a  deceased  relation  (Shedden  v,  Patrick,  30 
L.  J.  P.  M.  &  A.  217 ;  ante,  p.  200). 

(4)  Libel.-^To  prove  that  a  libel  referred  to  the  plaintiff, 
evidence  that  he  was  publicly  jeered  at  in  consequence  of 
the  libel  is  admissible  (Cook  v.  Ward,  4  M.  &  P.  99).  So, 
to  prove  that  a  caricature  destroyed  before  the  trial  was 
meant  to  represent  one  of  the  parties,  exclamations  of 
recognition  by  spectators  in  a  public  picture  gallery  where 
the  caricature  was  exhibited  have  been  received  (Du  Bost 
«?.  Beresford,  2  Camp.  512). 

OPINIONS  OF  EXPERTS.— The  opinions  of  experts  are 
admissible  whenever  the  subject  is  one  upon  which  com- 
petency to  form  an  opinion  can  only  be  acquired  by  a  course 
of  speoal  study  or  experience. 
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When  the  subject  is  one  upon  which  the  jury  is  as  capable 
of  forming  an  opinion  as  the  witness*;  or  when  the  Court  is 
assisted  by  Assessors,  as  in  Admiralty  cases  involving  ques- 
tions of  nautical  skill  (The  Kestral,  6  P.  D,  182;  The 
Beryl,  9  P.  D.  137  ;  The  Sir  R  Peel,  4  Asp.  231 ;  The 
Assyrian,  6^  L.  T.  91),  the  reason  for  the  admission  of  such 
evidence  fails,  and  it  will  be  rejected. 

It  must  be  remembered  that,  in  addition  to  the  scientific 
evidence  adduced  by  the  parties,  the  Court  may  always,  for 
its  own  guidance  and  information,  in  cases  other  than 
criminal  proceedings  by  the  Crown,  order  independent  re- 
ports to  be  made  or  experiments  to  be  tried  by  experts  of 
its  own  selection,  and  may  act  on  such  reports.  (Arbitration 
Act,  1889,  88.  13—14,  repealing,  but  virtually  re-enacting 
Jud.  Act,  1873,  88.  56-57 ;  see  Case  v.  Midland  Rail.  Co., 
27  Beav.  247;  Badische  v.  Levinstein,  24  Ch.  D.  156; 
Enderwicke  v,  Alden,  L.  T.  vol.  Ixxxviii.  p.  12  ;  Weeds  v. 
Ward,  40  Ch.  D.  555 ;  and  O.  50,  r.  3 ;  O.  55,  r.  19. 
As  to  medical  inspection  and  reports  in  Nullity  suits,  see 
Dixon  on  Divorce,  2nd  ed.  p.  309.) 

[Tay.  ss.  1419— 1425;  Best,  ss.  513-516;  B«s.  N.P.  174- 
175;  Powell,  110-114;  Steph.  arts.  49-50;  i  Smith,  L.C. 
(7th  ed.)  555  ;  Broom's  Legal  Maxims,  885-892  ;  Whart. 

ss.  434-456-] 

(i)  Sntjects  of  Expert  Testimony — Science,  Art,  Trade, 

Hajidwriting,  Foreign  Law.^"") — Science,  The  opinions  of 
medical  men  are  admissible  upon  questions  within  their 
own  province — e,g.y  insanity  (see  examples),  the  causes 
of  disease  or  death,  the  effects  of  poisons  (see  Browne 
and  Stewart's  Poison  Trials),  the  consequence  of  wounds, 
the  conditions  of  gestation  (Gardner  Peerage,  Lemarch), 
the  effects  of  hospitals  upon  the  health  of  a  neighbour- 
hood (Met.  Asylums  District  v.  Hill,  47  L.  T.  29);  those 
of  actuaries  as  to  the  average  duration  of  life  with  respect  to 
the  value  of  annuities  (Bowley  v.  London  &  N.  W.  Ry.  Co., 
L.  R.  8  Ex.  221) ;  those  of  naturalists  as  to  the  ability  of  fish 
to  overcome  obstacles  in  a  river  (Oottrill  v.  Myrick,  3  Fairf . 
222) ;  and  so  with  other  branches  of  science. — Art.  The 
opinions  of  artists  are  admissible  as  to  the  genuineness 
(Belt  V.  Lawes,  Times,  Dec.  12  to  16,  1882),  value  or 
even  perhaps  decency  (see  the  case  of  Rudolph  Blind,  tried  at 
Bow  Street,  Times,  April  29,  1892)  of  a  work  of  art ;  those 
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of  engineers  as  to  the  cause  of  obstruction  to  a  harbour 
(Folkes  V.  Chadd,  3  Doug.  157);  those  of  seal-engravers  as 
to  the  impressions  from  a  seal  (id,) ;  those  of  officers  of  a 
fire-brigade  as  to  the  cause  of  a  fire  (B.  v,  Haseltine,  1 2  Cox 
404) ;  those  of  military  men  as  to  a  question  of  military 
practice  (Bradley  v.  Arthur,  4  B.  <l^  C.  295),  those  of  post- 
office  clerks  as  to  post-marks  (Abbey  v.  JLdll,  5  Bing.  299) ; 
those  of  ship-buUders,  marine  surveyors  and  engineers 
as  to  the  strength  and  construction  of  a  ship  (The  Bobin, 
[1892]  P.  95),  and  (when  the  Court  is  not  sitting  with 
Assessors)  those  of  nautical  men  as  to  the  proper  navigation 
of  a  vessel  (Sills  v.  Brown,  9  C.  &  P.  604 ;  Fenwick  v.  Bell, 
I  C.  &  K.  312). — Trade.  The  opinions  of  shopkeepers  are 
admissible  to  prove  the  average  waste  resulting  from  the 
retail  sale  of  goods  (McFadden  v,  Murdock,  i  Ir.  B.  C.  L. 
211);  those  of  persons  conversant  with  a  market,  to  prove 
market  valne(  Whart.  ss.  440-450) ;  and  those  of  business 
men  to  prove  the  meaning  of  trade  terms  (Bobertson  v, 
Jackson,  2  C.  B.  412  ;  the  witness,  however,  should  first  be 
asked  whether  there  is  any  generally  understood  meaning 
attached  to  such  words  in  the  particular  trade,  before  being 
asked  what  he  understands  by  them,  Curtis  v.  Peek,  13 
W.  B.  230;  post,  pp.  259,  270).  It  is  doubtful  whether 
the  opinions  of  underwriters  are  receivable  as  to  what 
facts  are  "  material "  in  a  policy  of  assurance,  though  the 
preponderance  of  opinion  is  in  favour  of  their  admission. 
The  evidence  was  received  in  Chaurand  v.  Angerstein, 
Peake  N.  P.  43 ;  Berthon  v,  Loughman,  2  Stark.  258 ; 
Elton  V.  Larkins,  5  C.  &  P.  392  ;  Littledale  v,  Dixon,  i 
B.  &  P.,  N.  B.  151;  Haywood  v,  Bogers,  4  East  590; 
Bickards  v.  Murdock,  10  B.  &  C.  527  ;  Chapman  v.  Walton, 
10  Bing.  57  ;  and  lonides  v.  Pender,  L.  B.  9  Q.  B.  531; 
but  rejected  in  Durrell  v.  Bederley,  Holt  N.  P.  283  ;  Carter 
V,  Boehm,  i  Smith  L.  C.  522 ;  and  Campbell  v,  Bickards, 
5  B.  &  Ad.  840;  see  i  Arnould's  Marine  Ins.  6th  ed. 
pp.  592-593]. — Handvyriting.  Experts  may,  as  we  have 
seen,  give  their  opinions  upon  the  genuineness  of  a  disputed 
handwriting,  whether  ancient  or  modem,  after  having  com- 
pared it  with  specimens  proved  to  the  satisfaction  of  the 
judge  to  be  genuine  {ante,  pp.  48-49) ;  and  they  may  also 
without  such  comparison,  but  from  their  general  knowledge 
of  the  subject,  give  their  opinion  as  to  whether  the  writing 
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is  a  in  feigned  or  natural  hand  (R.  v.  Coleman,  6  Cox  163  ; 
Tay.  ss.  141 7,  1877,  Best  s.  246).  So,  their  opinions  are 
admissible  as  to  the  probable  date  of  an  ancient  writing 
(Tracy  Peerage,  10C.&  F.  191);  or  as  to  whether  inter- 
lineations were  written  contemporaneously  with  the  rest  of 
a  document  (re  Hindmarsh,  L.  B.  i  P.  &  D.  307). — 
Foreign  law  (which,  except  on  appeals  to  the  House  of 
Lords,  includes  Scotch  and  Colonial  law,  Cooper  v.  Cooper, 
13  Apj).  Cas.  88)  must,  unless  an  opinion  has  beeu  obtained 
under  the  statutory  procedure  mentioned  below,  be  proved 
as  a  fact  by  skilled  witnesses,  and  not  as  was  at  one  time 
held,  by  the  production  of  the  books  in  which  it  is  contained, 
for  the  Court  is  not  competent  to  interpret  such  authorities. 
Codes  and  precedents,  however,  may  be  referred  to  by  the 
witnesses  in  support  of  their  views  and  the  passages  cited 
will  then  be  treated  as  a  part  of  their  testimony.  More- 
over, where  the  evidence  of  the  witnesses  is  conflicting  or 
obscure,  the  Court  may  go  a  step  further  and  examine  and 
construe  the  passages  cited  for  itself  in  order  to  arrive  at  a 
satisfactory  conclusion  (Nelson  v.  Bridport,  8  Beav.  527'; 
Bremnert?.  Freeman,  10  Moo.  P.  C.  306  ;  Di  Sorat?.  Phillipps, 
10  H.  L.  C.  624;  Concha  v,  Muiietta,  40  Ch.  D.  543). 
Foreign  citstoms  or  usage  may  be  proved  by  any  witness, 
whether  expert  or  not,  who  is  acquainted  with  the  fact 
(Ganer  v.  Lanesboi'ough,  i  Peake  R.  18,  explained  by  Lord 
Lyndhurst  in  the  Sussex  Peerage  case,  11  C.  <fc  F.  124; 
Mostyn  v.  Fabrigas,  i  Cowp.  174;  Vander  Donckt  v.  Thel- 
lusson,  8  C.  B.  812 ;  thus  any  Jew  is  competent  to  prove  a 
Jewish  marriage  custom,  Lindo  v.  Belisario,  i  Hagg.  C.  R. 
216).  Foreign  law  and  custom  must  be  proved  on  oath 
and  not  by  the  mere  certificates  of  experts :  though  in  one  or 
two  cases  this  strictness  has  it  seems  been  relaxed.  (In  the 
goods  of  Prince  Peter  Oldenburgh,  53  L.  J.  P.  D.  <fe  A.  46  ; 
in  the  goods  of  Klingeman,  32  L.  J.  P.  M.  &  A.  16  ;  Brinkley 
V.  A.-G.  15  P.  D.  76,  cited  ante,  p.  240;  see,  however,  Tay. 
s.  1784,  A.).  And  pretnoits  decisions  u^n  the  same  point 
are  not  admissible,  for  being  a  question  of  fact  it  must  be 
decided  on  evidence  and  not  on  authority  (M'Cormick  v. 
Garnett,  5  D.  M.  &  G.  278;  in  addition  to  which  law  is 
continually  liable  to  change).  "  As  to  foreign  (documents,  see 
infra,  p.  259. 

Statutory  Procedure  to  ascertain  Colonial  and  Foreign 
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Law. — By  22  &  23  Vict.  p.  6^,  a  case  may  be  stated  for  the 
opinion  ^of  a  Superior  Court  in  any  of  Her  Majest'i/s 
Dominions  to  ascertain  the  law  of  that  part  [see  Lord  v, 
Colvin,  I  D.  &  S.  24  (Scotch  law) ;  Login  v.  Princess  of 
Coorg,  30  Beav.  632  (Bangalese  law)  ].  And  by  24  k  25 
Vict.  c.  1 1,  a  similar  case  may  be  stated  for  the  opinion  of  a 
Court  in  any  Foreign  State  with  which  Her  Majesty  may 
have  entered  into  a  convention  for  the  ascertainment  of 
such  law.  [This  Act  is  practically  a  dead  letter,  as  no  con- 
vention has  ever  been  made  in  pursuance  of  it.] 

The  testimony  of  experts  is  of  course  not  confined  to 
opinion  evidence ;  they  may,  and  frequently  do,  testify  to 
matters  of  fact  as  well. 

Their  opinions,  however,  are  not  receivable  on  the  follow- 
ing subjects : — 

The  Construction  of  Docv/ments. — Questions  of  construction, 
whether  of  domestic  or  foreign  documents,  being  matters  of 
law  and  not  of  fact,  belong  exclusively  to  the  Court,  and  the 
opinions  of  experts  thereon  are  inadmissible  (Di  Sora  v. 
Phillip,  10  H.  L.  C.  624  ;  Stearine,  «kc.,  Co.  v,  Heintzmann, 
1 7  C.  B.  N.  S.  at  p.  60 ;  Kirkland  v.  Nisbet,  3  Macq.  Sc.  App. 
766;  Dowling  V,  Pontypool,  &c.,  Co.,  L.  it.  18  Eq.  714). 
It  is  otherwise  with  loccdy  foreign,  or  technical  terms,  in  a 
document,  which  may  always  be  explained  by  experts  {supra 
p.  257  ;  Kell  V.  Charmer,  23  Beav.  195  ;  Goblet  v,  Beechy, 
3  Sim.  24 ;  Shore  v,  Wilson,  9  C.  &  F.  555  ;  Whart.  s.  972  ; 
c/*.  p.  270) ;  unless  they  are  such  as  are  equally  intelligible  to 
ordinary  readei-s ;  thus,  the  opinions  of  engineers  are  not 
admissible  to  show  what  matters  are  'delineated''  upon 
statutory  plans  (Dowling  v.   Pontypool   Co.,  supra).     In 
order  to  aid  the  Court  in  construing  foreign  documents,  it 
will  generally  require  from  experts  a  translation  of   the 
language,  an  explanation  of  the  peculiar  terms  employed, 
and  information  as  to  any  foreign  law  or  rule  of  construction 
applicable  to  the  case  (Di  Sora  v,  Phillips,  supra ;  Stearine 
Co.    V,    Heintzman,    «t«pra). — Professional    conduct.     The 
opinions  of  experts  are  not  receivable  upon  disputed  points 
of  professional  duty,  morality,  or  etiquette ;  except  so  far  as 
they  may  be  necessary  to  elucidate  the  rules  of  a  profession 
(Bsonadge  v.  Ryan,  9  Bing.  333  ;  Greville  v.  Chapman,  5 
Q.  B.  731).     Nor  are  their  opinions,  anymore  than  those  of 
ordinary  witnesses,  admissible  upon  matters  of  legal  or  m,oral 
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Migation,  or  as  to  the  manner  in  leAtieA  ciher  penons  would 
prcbaJbly  have  been  ir^uenad  had  the  parties  aet^  in  one 
way  rather  than  another  (Campbell  v.  Eackards,  5  B.  d^  Ad. 
846,  per  Lord  Denman).  So,  the  opinions  of  cattle-drovers 
are  not  admissible  upon  the  question  of  how  an  accident  to 
cattle  in  a  railway  truck  must  have  happened  (Smith  r. 
Midland  Ry.  Co.,  57  L.  T.  13) ;  nor  those  of  jurymen  as  to 
what  verdict  they  would  have  given  had  the  evidence  been 
different  (Hatch  v.  Lewis,  2  F.  &  F.  475). 

(2)  Oompetency  and  Credit. — ^The  competency  of  the 
expert  is  a  preliminary  question  for  the  judge ;  though  in 
practice  considerable  laxity  prevails  on  the  point,  and  the 
fact  that  the  expert  has  not  acquired  his  knowledge  pro- 
fessionally goes  merely  to  weight  and  not  to  admissibility. 
Thus,  unqualified  practitioners,  hospital  students,  and 
dressers  have  been  permitt^  to  testify  as  medical  experts 
(Best  8.  516)  ;  so  accountants  familiar  with  the  business  of 
life  insurance  are  competent  as  actuaries  (Eowley  v,  L.  h 
N.  W.  Ry,  Co.,  L.  R.  8  Ex.  221).  And  on  question  of  hand- 
writing,  not  only  specialists,  but  posfc-office  officials,  litho- 
graphers and  bank  clerks  have  been  permitted. to  testify  as 
experts  (R.  v,  Coleman,  6  Cox  162,  Best  s.  246) ;  but  not 
police  inspectors  or  constables  (R.  v.  Crouch,  4  Cox  163  ;  R. 
V.  Wilbain,  9  Cox  448 ;  R.  v.  Harvey,  1 1  Cox  546).  In 
foreign  law  the  expert  may  be  either  a  professional  lawyer  ; 
or  a  person  "  peritus  virtute  officii,"  i.e.,  the  holder  of  an 
official  situation  which  requires  and  therefore  presumes  legal 
knowledge  (Sussex  Peerage  case,  11  C.  <k  F.  85) ;  or  perhaps 
some  other  person  who  from  his  profession  or  business  has 
bad  peculiar  means  of  becoming  acquainted  with  the  law  in 
question  (Vander  Donckt  t?.  Thellusson,  8  C.  B.  812). — ^The 
following  have  been  held  competent',  A  foreign  judge, 
barrister,  or  solicitor  practising  in  the  courts  of  his  own 
country  (Tay.  s.  1425  ;  Bristow  t?.  Sequeville,  5  Ex.  275) ; 
a  colonial  attorney-general,  although  a  non-lawyer,  as 
to  the  law  of  his  colony  (Sussex  Peerage,  wbpra :  per  Lord 
Brougham,  at  p.  124).  A  Roman  Catholic  bishop  holding 
the  office  of  coadjutor  to  a  vicar  apostolic  in  England,  as  to 
Roman  marriage  law  (id.  p.  117).  A  French  vice-consul 
in  England  as  to  the  commercial  law  of  France  (Lacon  v. 
Higgins,  3  Stark.  178).    A  Persian  ambassador,  or  secre- 
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tary  of  embassy,  as  to  Persian  law  (in  the  goods  of  Dost 
All  Khan,  6  P.  I).  6.  Ecclesiastics  are  the  only  professional 
lawyers  in  Persia,  but  diplomats  are  also  required  to  know 
the  law). — A  Belgian  merchant  and  commissioner  of  stocks 
and  bills  of  exchange,  as  to  the  Belgian  law  affecting  such 
bills.  (Yan  der  Donckt  v,  Thellusson,  avjpra.  Although  this 
decision  applies  in  terms  to  foreign  law,  the  point  involved 
Tv^as  merely  one  of  mercantile  usage.)  An  English  merchant, 
trading  in  ChiH,  as  to  the  fact  that  a  marriage  register  is 
required  to  be  kept  by  Chilian  law  (Abbott  v,  Abbott,  29 
!».  J.  P.  M.  &  A.  57,  aed  qu,,  and  see  Sussex  Peerage  8upra). 
— The  following  have  been  held  incompetent : — Prussian  law 
cannot  be  proved  by  a  jurisconsult  at  the  Prussian  embassy, 
i^ho  had  no  practical  acquaintance  with  such  law,  but  had 
studied  it  a  Saxon  university  (Bristow  v,  Sequeville,  supra) ; 
nor  by  an  English  barrister  who  had  studied  it  in  England 
(7?e  Bonelli,  i  P.  D.  69). — Nor  can  Canadian  law  be  proved 
by  an  English  barrister  practising  before  the  Judicial  Com- 
mittee of  the  Privy  Council  in  appeals  from  Canada  (Cart- 
wright  V,  Cartwright,  26  W.  R.  682). — Scotch  marriage  law 
cannot  be  proved  by  a  Scotch  Roman  Catholic  priest  (R.  v. 
Savage,  13  Cox  1 78) ;  or  by  a  Scotch  tradesman  (R.  v.  Bramp- 
ton, 10  East  287) ;  or  resident  gentleman  (Sussex  Peerage, 
supra,  overruling  R.  v.  Dent,  i  C.  &  K.  197). 

Credit. — The  fact  that  the  expert  was  not  in  a  fit  state  of 
mind  or  health  to  form  a  proper  opinion ;  or  is  interested,  or 
corrupt ;  or  has  expressed  a  different  opinion  at  other  times, 
may  be  elicited  in  cross-examination,  or,  if  denied,  indepen- 
dently proved  (Alcock  v.  Royal  Exchange  Insurance  Co.  13 
Q.  B.  292  ;  Tay.  s.  1445  ;  ante,  pp.  86-89). 

(3)  Scope  of  the  Opinion.  Hypothetical  Questions.^^' — 
An  expert  may  give  his  opinion  upon /acte  proved  either  by 
himself,  or  by  other  witnesses  in  his  hearing  at  the  trial,  or 
upon-  hypotheses  based  upon  the  evidence. 

But  his  opinion  is  not  admissible  upon  materials  which 
are  not  before  the  jury,  or  which  have  merely  been  reported 
to  him  by  hearsay  [R.  v.  Staunton,  Times,  Sept.  26,  1877, 
Tidy's  Legal  Medicine,  S,  17,  25  ;  Gardner  Peerage,  Le 
Marchant,  75-80.  So  in  America,  opinions  as  to  facts 
stated  out  of  court,  and  hypothetical  questions  having  no 
foundation  in  the  evidence,  are  excluded,  Heald  v.  Thing, 
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45  Me.  392  ;  Muldowney  v.  111.  C.  Ry.,  39  Iowa  615  ;  Hurst 
V,  C.  R.  I.  Ry.,  49  Iowa  76;  Re  Ames,  51  Iowa  596; 
People  V,  Aiken,  11  Am.  St.  Rep.  512,  Whart.  ss.  441,  451, 
452,  Chamberlayne's  Best,  note  (/)  to  s.  511,  Greenleaf, 
14th  ed.  s.  440,  note  (h)  to  p.  531 ;  in  New  York,  how- 
ever, the  hypothetical  question  may  be  based  on  any  possible 
or  probable  range  of  the  evidence,  Harnett  v.  Garvey,  66 
N.  Y.  641)].  And  although  on  questions  of  professional 
skill  he  may  state  in  a  general  form  what  would  be  the 
proper  course  to  pursue  under  the  circumstances  proved 
(Sills  V.  Brown,  9  C.  &  P.  604;  Chapman  v.  Walton,  10 
Bing.  57  ;  Rich  v,  Pierpoint,  3  F.  &  F.  35  ;  Collier  v. 
Simpson,  5  C.  &  P.  73),  he  may  not  be  asked  what  his 
own  conduct  would  have  been  under  such  circumstances 
(Berthon  v.  Loughman,  2  Stark.  258;  Hatch  v.  Lewis,  2 
F.  &  F.  at  475  ;  Ramadge  v,  Ryan,  9  Bing.  333  ;  though 
the  fact  that  has  acted  in  accordance  with  his  opinion  may 
always  be  proved  to  enhance  its  weight,  infra,  p.  263,  and 
examples  (c)). 

The  cases  are  conflicting  as  to  how  far  an  expert  may  be 
asked  the  very  qtiestion  which  the  jury  have  to  decide ;  but 
the  weight  of  authority  appears  to  be  as  follows : — (a) 
Where  the  issue  involves  other  elements  besides  the  purely 
scientific,  the  expert  must  confine  himself  to  the  former, 
and  must  not  give  his  opinion  upon  the  legal  or  general 
merits  of  the  case  (Seed  v,  Higgins,  8  H.  L.  C.  550 ; 
Jameson  v,  Drinkald,  12  Moore  148;  Campbell  t?. 
Rickards,  5  B.  &  Ad.  840) ;  (5)  Where  the  issue  is  sub- 
stantially one  of  science  or  skill  merely,  the  expert  may,  if 
he  has  Aziywe^/' observed  the  facts,  be  asked  the  very  ques- 
tion which  the  jury  have  to  decide  (Folkes  v.  Chadd,  3 
Doug.  157;  R.  V,  Lay  ton,  4  Cox  149;  R. -w.  Richards,  i 
F.  &  F.  87  ;  Martin  v.  Johnson,  id,  122  ;  Lovatt  v.  Tribe, 
3  F.  «k  F.  9,  Tay.  s.  142 1).  If,  however,  his  opinion  is 
based  merely  upon  facts  proved  by  others,  such  a  question 
is  improper,  for  it  practically  asks  him  to  determine  the 
truth  of  their  testimony,  as  well  as  to  give  an  opinion  upon 
it  (R.  V.  MacNaghten,  10  C.  &  F.  200 ;  R.  v.  Frances,  4 
Cox  57;  Bainbrigge  v,  Bainbrigge,  id.  457;  Sills  v. 
Brown,  9  C.  &  P.  604) ;  the  correct  course  is  to  put  such 
faxjts  to   him  hypotheticoMy,  asking  him  to  assume  one  or 
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more  of  them  to  be  true,  and  to  state  his  opinion  upon  these 
(Fenwick  v.  Bell,  i  C.  <fc  K.  312;  Malton  v.  Nesbit,  i  C.  &  P. 
72  ;  R.  V.  Frances,  4  Cox  57,  Tay.  s.  142 1,  Whart.  s.  452) ; 
where,  however,  the  facts  are  not  in  dispute  it  has  been  said 
that  the  former  question  may  be  put  as  a  matter  of  con- 
venience though  not  as  of  right  (R.  v.  MacNaghten,  supra  ; 
though  this  dictimi  was  disapproved  in  R.  v.  Frances, 
supra). 

(4)  Grounds  of  Opinion.  Corroboration.  ninstra- 
tion.^*^^ — In  all  cases  in  which  opinion  evidence  is  receivable, 
the  grounds  or  reasoning  upon  whidi  the  opinion  is  based 
may  be  inquired  into.  This  inquiry  is  usually  reserved  for 
cross-examination,  and  is,  in  some  cases,  inadmissible  in 
chief — e,g.,  the  proper  question  to  a  valuer  is,  "  What  is  the 
fair  or  market  value  ?  "  in  cross-examination,  but  not  in 
chief,  he  may  give  his  reasons,  as  that  neighbouring  land 
had  sold  for  so  much  (Sheen  v.  Bumpstead,  i  H.  &  C.  358, 
per  Bramwell,  B.).  So,  witnesses  called  to  impeach  the 
general  reputation  for  veracity  of  an  adversary's'  witness 
may  in  cross-examination,  but  not  in  chief,  state  the 
grounds  of  their  opinion  (Steph.  art.  133). 

In  addition  to  the  above,  facts,  although  otherwise  irre- 
levant (Tay.  s.  337,  Steph.  art.  50),  and  even  the  result 
of  experiments  made  with  special  reference  to  the  trial 
(R.  V,  Haseltine,  1 2  Cox  404),  may  be  given  in  evidence  in 
corroboration  or  illustration  of  the  opinion. 

(5)  Reference  to  Text-Books,  Price  Lists,  ^. — An  expert 
may  refer  to  text-books  to  refresh  his  memory,  or  to  correct 
or  confirm  his  opinion — e,g,,  a  doctor  to  medical  treatises  ; 
a  valuer  to  price  lists,  a  foreign  lawyer  to  codes,  text- 
writers,  and  reports  (Sussex  Peerage  case,  11  C.  ife  F.  85, 
114;  Collier  v.  Simpson,  5  C.  &  P.  73;  Tay.  s.  1422).  If 
he  describe  particular  passages  therein  as  accurately  repre- 
senting his  views,  they  may  be  read  as  part  of  his  testimony, 
though  not  as  evidence,  per  se  {id.  Nelson  v.  Bridport,  8 
Beav.  527;  Concha  v,  Murietta,  40  Ch.  D.  543.  As  to 
when  the  Court  will  construe  such  authorities  for  itself  :  see 
atite,  p.  258.  In  Rowley  v,  London  and  N.  W.  Ry.  Co., 
L.  R.  8  Ex.  221,  the  Carlisle  Tables  were  received  as 
evidence  j?cr  se;  ante,  p.  252). 
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Admissible. 


BXAMPLBS. 


Inadmissible, 


(a)  In  an  action  for  libel,  the 
question  being  whether  A.  had 
acted  dishonourably  in  with- 
drawing his  horse  from  a  race 
after  having  bet  against  it,  the 
rules  of  the  Jockej  Club  not 
technically  forbidding  such  a 
coarse  ; — the  opinion  of  mem- 
bers of  the  Club  as  to  the  mor- 
ality of  such  a  proceeding,  held 
admissible  to  explain  the  mean- 
iog  of  the  rules  (GreviUe  v.  Chap- 
man, 5  Q.  B.  731.  Mr.  Taylor 
remarks  that  it  is  not  probable 
the  Court  would  sanction  any 
extension  of  the  doctrine  here 
propounded,  s.  1420,  noie  3,  p. 
1212). 


(6)  The  question  being  whether 
A.'s  death  was  caused  by  poison ; 
— medical  witnesses  who  attend- 
ed A.  at  the  time  of  his  death, 
or  who  assisted  at  the  post  mor- 
-tem,  or  who  analysed  the  remains, 
may  give  their  opinions  upon  the 
point ;  so,  also,  a  medical  wit- 
ness who  has  merely  attended 
the  trial  and  heard  the  facts 
proved  by  the  former  witnesses, 
provided  such  facts  are  put  to 
him  hypothetically  (for  detailed 
illustrations,  see  Browne  and 
Stewart's  Poison  Trials). 


(a)  In  an  action  for  libel,  the 
question  being  whether  Dr.  A. 
in  refusing  on  certain  grounds 
to  meet  Dr.  B.  in  consultation, 
had  not  honourably  discharged 
his  duty  to  his  profession ; — 
medical  witnesses  may  not  be 
asked  (i)  whether  they  would 
have  met  Dr.  B.  in  consultation  ; 
or  (2)  whether  Dr.  A.  had  not 
honourably  discharged  his  duty 
(Ramadge  v.  Ryan,  9  Bing.  333. 
Tindall,  C.  J.,  remarked  tl^t  the 
answer  to  the  latter  question 
might  depend  altogether  on  the 
temper  and  peculiar  opinion  of 
the  witnessesi  and  was  a  point 
on  which  the  jury  was  as  cap- 
able of  forming  an  opinion  as 
they ;  adding,  that  if  any  spe- 
cific rules  of  the  profession  had 
been  proved,  the  defendant 
might  perhaps  have  shown  that 
the  plaintiff  in  violating  them 
had  rendered  himself  unworthy 
of  the  countenance  of  his  breth- 
ren). 

(0)  The  question  beii^  as  to 
the   cause    of  A's  death; — the 
opinion   of   a    medical  witness 
formed  merely  from  reading  a 
statement  of  the  facts  prepared 
by  the  solicitor  of   the    party 
calling    him,  which    statement 
included  a  transcript  of  the  de- 
positions taken  before  the  mag- 
istrate and  of  the  notes  of  the 
post  mortem  examination,  is  not 
admissible  (see  R.  t;.  Staunton, 
Times,  Sept.  26th,  1877).      So  a 
medical  witness  cannot  be  ask- 
ed his  opinion  as  to  a  case  of 
protracted  gestation  which  he 
had  not  personally  attended  but 
of  which  the  patient  had  inform- 
ed him  some  months  afterwards 
(Gardner  Peerage,  Le  March.  75- 
80  ;  nor  can  the  patient's  state- 
ment itself  be  put  in  evidence 
by  the  witness,  id,  169-176). 
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Adminsible, 

The  question  being  whether  a 
certain  docament  was  written 
by  A.  ; — an  expert  who  has  com- 
pared the  document  with  a 
genuine  specimen  of  A's  writing 
produced  at  the  trial,  maj  give 
his  opinion  that  both  are  written 
by  the  same  person  {arUet  p.  48). 


The  question  being  whether  A. 
has  infringed  B.'s  patent ; — a 
scientific  witness  who  has  ex- 
amined the  rival  inventions  may 
give  his  opinion  that  they  are 
identical  in  principle  (Seed  v. 
Higgins,  8  H.  L.  0.  550). 


The  question  being  whether  a 
medical  man  had  negligently 
treated  a  patient ; — ^medical  wit- 
nesses may  be  asked  whether, 
assuming  the  facts  proved  to  be 
true,  they  consider  there  was 
anything  improper  in  the  treat- 
ment described  (Rich  v.  Pier- 
point,  3  F.  &  F.  35;  the  first 
part  of  the  question  was  not  in 
this  case  put  hypothetically  as  is 
the  strictly  proper  course) ;  or 
whether  such  treatment  is 
sanctioned  by  books  of  autho- 
rity (Collier  v,  Simpson,  5  C.  & 
P-  73) ;  or  whether  the  result 
produced  could  have  been 
avoided  by  proper  care  (Fen- 
wick  V.  Bell,  I  C.  &  R.  312,  the 
case  of  a  nautical  witness). 

The  question  being  whether 
A.  is  insane  ; — a  medical  witness 
who  has  personally  examined 
A.,  may  give  his  opinion  that  he 
is,  or  is  not,  insane  (R.  v.  Lay- 
ton,  4  Cox  149  ;  R.  V.  Richards, 
I  F.  &  F.  87  ;  Martin  v.  Johnson, 
id.  122 ;  Lovatt  v.  Tribe,  3  F.  & 


Inadmissible. 

The  question  being  whether  a 
certain  document  was  written  bv 
A.  ; — ^an  expert  who  has  com- 
pared the  document  with  a 
genuine  specimen  of  A.'s  writ- 
ing fiot  ^oducetl  at  the  trial, 
cannot  give  his  opinion  that  both 
are  written  by  the  same  person 
(Fitzwalter  Peerage  case,  10  C. 
&  F.  193  ;  Arbon  v.  Fussell,  3  F. 
&  F.  152;  Tay.  s.  1876);  nor,  even 
if  produced,  that  both  are  written 
by  A.  (^ee.Steph.  art.49,illu8tT.(^.) 

The  question  being  whether  A. 
has  infringed  B.  's  patent ; — a 
scientific  witness  who  has  ex- 
amined both  inventions  cannot 
give  his  opinion  that  there  has 
been  an  infringement,  for  this  is 
a  question  of  mixed  law  and  fact 
which  must  be  decided  by  the 
tribunal  (Seed  v.  Higgins,  supra  ; 
ante,  pp.  24,  29). 

The  question  being  whether  a 
medical  man  had  negligently 
treated  a  patient; — a  medicsJ 
witness  cannot  be  asked  whether 
having  heard  the  evidence  he 
considers  there  has  been  a  want 
of  due  care  and  skill  (Rich  v. 
Pierpoint,  supra) ;  nor  whether, 
assuming  the  facts  proved  to 
be  true,  they  show  negligence 
(Malton  V.  Nesbit,  i  C.  &  P.  72 ; 
Jameson  v.  Drinkald,  12  Moore 
148,  cases  of  nautical  witnesses) ; 
nor  can  he  put  in  evidence  medi- 
cal works  to  show  what  treat- 
ment would  be  proper  (Collier ». 
Simpson,  supra  ;  see  antCf  p.  263, 
as  to  refreshing  memory  by  such 
works). 

The  question  being  whether 
A.  is  insane  ; — a.  medical  wit- 
ness who  has  merely  heard  the 
evidence  of  other  witnesses  as 
to  A.'s  condition,  cannot  be  asked 
whether  "having  heard  the  evi- 
dence he  considers  A.  is  or  is  not 
insane?"  (R.  r.  MacNaghten,  10 
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F.  9). — If  the  witness  has  merely 
heard  the  evidence  of  others  as 
to  A.'8  condition,  he  may  be 
asked  to  take  particular  &cts, 
and  assuming  them  to  be  true, 
to  give  his  opinion  as  to  A/s 
sanity  (R.  v.  Frances,  4  Cox  57 ; 
R  V.  Wright,  R.  &  R.  456 ;  R.  v. 
Bearle,  i  M.  &  R  75);  so,  he 
may  be  shown  a  letter  of  A.'s 
and  asked  if  sach  a  letter  is  a 
rational  one  (Sharpe  v.  Macaulay, 
cited  Powell  Ev.  4th  ed.  81); 
or  whether  a  long  fast  followed 
by  a  draught  of  strong  liquor 
(which  had  been  proved)  would 
be  likely  to  produce  a  paroxysm 
of  the  disease  in  one  suffering 
from  it  (R.  v.  Wright,  supra). 

The  question  being  whether  A. 
tried  for  murder,  was  incapable 
from  insanity  of  judging  between 
right  and  wrong; — ^a  medical 
witness  who  has  examined  A., 
may  give  his  opinion  that  the 
insanity  from  which  A.  suffers 
is  of  a  kind  that  usually  pre- 
vents people  from  judging  be- 
tween right  and  wrong  (Steph. 
art.  49,  illustr.  (6),  citing  R.  v. 
Dove,  where,  however,  the  ques-  . 
tion  seems  to  have  been  put  in 
a  more  direct  and  objectionable 
form,  as  was  also  the  case  in  R. 
V.  Higginson,  C.  k  K.  129). 


(c)  In  an  action  against  the 
owners  of  a  vessel  for  running 
down  a  tug  ; — the  opinion  of  a 
marine  insurance  agent,  who  had 
examined  the  vessel  and  was 
called  on  behalf  of  the  defend- 
ants, having  been  given  to  show 
how  the  collision  occurred,  the 
fact  that  though  the  tug  was 
insured  in  the  witness's  office  he 
had  advised  its  owners   not  to 


Itiadaussib*e. 

C.  k,  F.  200;  R  V.  Frances,  nipra; 
Bainbrigge  v.  Bainbrigge,  4  Cox 
454) ;  nor  can  he  be  shown  a 
letter  of  A.'s  and  asked  whether 
the  writer  could  have  been  of 
sound  mind  (Sharpe  9.  Macaulay, 
stqfra). 


The  question  being  whether 
A.,  tried  for  murder,  was  incap- 
able from  insanity  of  judging 
between  right  and  wrong  ; — a 
medical  witness  who  has  ex- 
amined A.  cannot  be  asked 
whether  A.  was  capable  of  judg- 
ing between  right  and  wrong 
(R.  V,  Layton,  4  Cox  149 ;  con- 
trOf  R.  V.  Higginson,  eupra^  aed 
qv,.)'y  or  was  responsible  for  his 
acts  (R.  V.  Richards,  supra) ;  or 
was  guilty  of  murder  (Jameson 
V.  Drinkald,  12  Moore,  148).— So, 
in  America,  although  an  expert 
may  testify  in  answer  to  a  hypo* 
thetical  question  that  he  should 
consider  the  testator  of  sound 
mind,  he  cannot  testify  that  he 
considered  him  competent  to 
make  a  will  (May  v.  Bradlee,  127 
Ind.  414). 
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AdmiasibU. 

sue  the  vessel,  is  admissible  as 
strongly  corroborating  the  truth 
of  the  opinion  (Stephenson  v. 
River  Tyne  Commissioners,  17 
W.  R.  590). — So,  the  opinion  of 
underwriters  and  shipowners 
having  been  given  as  to  the 
meaning  of  certain  words  in  a 
charter-party,  the  fact  that  they 
regulated  the  voyages  of  their 
own  vessels  in  accordance  with 
such  opinions  is  receivable 
(Birrel  v.  Dryer,  9  App.  Gas.  345). 

The  question  being  whether 
an  obstruction  to  a  harbour  was 
caused  by  a  neighbouring  sea- 
wall ; — ^an  engineer  who  has 
given  his  opinion  in  the  negative 
may  support  it  by  proof  that  in 
some  cases  harbours  along  the 
same  coast,  but  where  there 
^ere  no  sea-walls,  were  similarly 
obstructed  (Folkes  v.  Chadd,  3 
Doug.  157 ;  Metropolitan  Asylum 
District  v.  HiU,  cited,  o»^e,  p.  75). 

The  question  being  whether  a 
deficiency  in  goods  entrusted  by 
a  grocer  to  his  shopman  was 
due  to  the  latter^s  dishonesty, 
or  to  the  necessary  waste  from 
retail  sales ;— other  grocers  may 
give  their  opinions  (i)  as  to  the 
percentage  of  waste  which  may 
generally  be  expected  from  that 
class  of  shop  and  mode  of  deal- 
ing ;  (2)  as  to  whether  the  defi- 
ciency in  question  would  or  would 
not  be  an  excessive  amount  of 
waste  under  the  particular  cir- 
cumstances proved  ;  (3)  the 
witnesses  may  illustrate  their 
opinions  by  proof  of  similar 
deficiences  from  retail  sales,  in 
their  own  businesses  (McFadden 
V,  Murdock,  i  Ir.  R  0.  L.  211). 

The  question  being  whether 
A.  died  from  strychnine  poison- 
ing ; — experts  who  have  given 
their  opinions  as  to  the  symp^ 
toms  of  such  poisoning,  and  that 
A.'s  death  was  caused  thereby, 


hiadnuMihle. 


(c)  The  question  being  whether 
an  obstruction  to  a  harbour  was 
caused  by  a  neighbouring  sea- 
wall ; — proof  that  some  other 
harbours  along  the  same  coast 
where  there  were  such  walls  had 
been  similarly  obstructed  was 
rejected,  as  an  attempt  litem 
lite  resotvere  (Folkes  v.  Chadd, 
supra ;  Hawks  ?;.  Charlemont, 
no  Mass.  no  ;  and  see  ante^  p. 
754  and  Com.  v.  Piper,  infra). 
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Admissible. 

may  support  such  opinions  by 
proof  that  other  persons  who 
were  admittedly  poisoned  by 
strychnine  had  exhibited  simiUu: 
symptoms  to  A.  ^s  ;  and  experts 
whose  opinion  was  that  A.  had, 
on  the  contrary,  died  from  ordi- 
nary tetanus,  may  prove  that 
other  persons  who  admittedly 
died  from  the  latter  cause,  had 
exhibited  symptoms  like  A.'s 
[(R.  V.  Palmer,  Steph.  Hist.  Cr. 
Law,  iii.  389).  Proof  of  this 
nature  should  only  be  admitted 
when  the  case  is  one  of  rarity, 
as  were  instances  of  strychnine 
poisoning  at  the  date  of  Palmer's 
trial  in  1856  (Steph.  art.  50, 
note).  The  nature  of  new  explo- 
sives may  be  shown  by  their 
effect  on  other  persons  or  build- 
ings injured  at  the  same  time 
(R.  V.  Bernard,  i  F.  &  F.  240 ; 
R.  V.  McGrath,  14  Cox  $98)]. 

The  question  being  whether  A. 
died  from  a  certain  poison ; — ex- 
perts may  testify  as  to  the  results 
of  experiments  made  by  them 
upon  various  animals  to  illus- 
trate the  effects  of  such  poison 
(R.  V.  Lamson,  Browne  and 
Stewart's  Poison  Trials,  Steph. 
^^'  54)*~  3o,  on  a  trial  for  arson, 
evidence  of  experin:^ents,  under 
similar  conditions  to  those  in 
question,  made  by  an  officer  of 
the  Fire  Brigade  since  the  com- 
mencement of  the  trial,  is  ad- 
missible to  show  the  manner  in 
which  the  buildi&g  was  probably 
ignited  (R.  v.  Haseltine,  12  Cox 
404).  The  experiments  may  some- 
times be  made  before  the  Court 
(Bigsby  V.  Dickinson,  4  Ch.  D.  24). 


Inadmissible. 


The  question  being  whether 
A.  murdered  B.  by  striking  him 
with  a  certain  instrument ; — 
evidence  of  experiments  made  by 
a  mechanician  with  a  similar 
instrument  upon  a  dynamo- 
meter, is  not  admissible  to 
negative  the  sufBciency  of  the 
instrument  in  question  to  cause 
death  (Com.  v.  Piper,  120  Mass. 
185  ;  the  Court  remarked  that 
such  evidence  tended  not  to 
assist,  but  to  confuse  and  mis- 
lead the  jury  unless  the  experi- 
ments were  made  under  the  same 
conditions  as  those  in  qoestion  ; 
see  Folkes  v.  Chadd,  supra; 
Hawks  V.  Charlemont,  supra^ 
and  antCy  p.  75). 


OPINIONS  OP  NON-EXPERTS.— The  opinion  or  belief 
of  ordinary  witnesses  is  admissible  in  proof  of  the  follow- 
ing matters  on  grounds  of  necessity,  more  direct  and 
positive  evidence  being  frequently  unattainable : — 
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Identity. — In  Fryer  v,  Gathercole,  13  Jur.  542,  Parke, 
B.,  remarked,  "  in  the  identification  of  persons  you  compare 
in  your  mind  the  man  you  have  seen  with  the  man  you  see 
at  the  trial.  The  same  rule  belongs  to  every  species  of 
identification." 

Handwriting. ('') — ^The  genuineness  of  a  party's  hand- 
writing, or  mark,  may  be  similarly  proved,  the  standard  of 
comparison  being  either  some  specimen  document  produced 
at  the  trial  and  proved  to  the  satisfaction  of  the  judge  to 
be  genuine  {ante,  p.  48),  or,  an  exemplar  formed  in  the 
mind  of  the  witness  from  his  prevuma  knowledge  of  the 
party's  handwriting.  Such  knowledge  (which  is  generally 
assumed  in  examination-in-chief)  may  be  acquired: — (i) 
By  having  at  any  time  seen  the  party  iffrite,  though  the  value 
of  the  opinion  will,  of  course,  vary  with  the  frequency  and 
recentness  of  the  occasions  and  the  attention  paid  to  the 
matter  by  the  witness ;  or  (2)  by  ^  receipt  o/tvritten  com- 
munications purporting  to  be  in  his  handwriting,  in  reply 
to  documents  addressed  to  him  by  or  on  behalf  of  the 
witness ;  though  the  evidence  will  be  strengthened  by  the 
communications  having  been  acted  on  as  genuine  between 
the  parties ;  or  (3)  by  having  observed,  in  the  ordinary 
course  oj  bttsiness,  documents  purporting  to  be  in  the  party's 
handwriting ;  a  method  which  applies  also  to  the  proof  of 
ancient  handwriting  (Fitz waiter  Peerage,  10  C.  &  F.  193  ; 
Lindsay  Peerage,  2  H.  L,  C,  557 ;  ante,  p.  49). 

The  witness's  knowledge  must  not,  however,  have  been 
acquired  for  the  express  purpose  of  qualifying  him  to  testify 
at  the  trial  (Best  s.  236;  R.  v.  Crouch,  4  Cox  163; 
Stanger  v,  Searle,  i  £sp.  15  ;  and  judgments  of  Patteson 
and  Coleridge,  JJ.,  in  Doe  v.  Suckermore,  5  A.  &  E. 
703  ;  Fitz  waiter  Peerage,  supra).  And  if  his  opinion  rest 
upon  extrinsic  circumstances — e.g.  the  probabilities  of  the 
case,  or  the  character,  or  conduct  of  the  supposed  writer, 
and  not  on  his  actual  knowledge  of  the  handwriting — it 
will  be  rejected  (Da  Costa  v.  Pym,  Peake,  Ev.  App.  85). 

The  witness  need  not  swear  to  his  belief,  his  bare  opinion 
being  admissible,  though  a  mere  statement  that  the  writing 
is  like  that  of  the  supposed  writer  is  insufficient  (Tay.  s. 
1868). 

The  evidence  being  primary,  and  not  secondary,  in  its 
nature  will  not  become  inadmissible  because  the  writer 
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himself,  or  some  one  who  saw  the  document  written,  might 
have  been  called  (Best  s.  232  ;  Tay.  s.  1862  ;  Wright  v. 
Cobb,  L.  T.  vol.  Ixxvi.  159);  or  because  the  disputed  docu- 
ment cannot  be  produced,  as  where  it  is  lost  or  incapable 
of  removal  (Sayer  v,  Glossop,  2  Ex.  409  ;  Lucas  v,  Williams, 
1892,  2  Q.  B.  113). 

Proof  must  of  course  be  given  of  the  identity  of  the 
writer  where  the  witness  is  not  personally  acquainted  with 
him. 

Libel.  Meaning  of  Words.  ^*^  — The  opinions  of  witnesses 
are  admissible  to  prove  the  innuendoes  of  a  libel  (Starkie 
on  Libel,  5th  ed.  465 ;  Odgers  on  Libel,  567 ;  Whart.  s. 
975).  And  although  such  opinions  are  not  receivable  to 
explain  ordinary  words  used  in  any  ordinary  sense ;  yet  it 
is  otherwise  with  ordinary  words  used  in  a  peculiar  sense, 
as  where  a  slanderous  meaning  is  imputed  to  apparently 
innocent  language ;  but  in  such  cases  a  foundation  must 
always  be  laid  by  first  asking  the  witness  whether  there 
was  anything  in  the  circumstances  of  the  case,  or  in  the 
conduct  or  tone  of  the  speaker,  to  prevent  the  words  from 
conveying  their  ordinary  meaning  ;  the  question  may  then 
be  put,  "  What  did  you  understand  by  the  words  ?"  (Daines 
V.  Hartley,  3  Ex.  200 ;  Brunswick  v,  Harmer,  3  C.  &  K. 
10 ;  Barnett  v,  Allen,  3  H.  &  N".  376 ;  Simmons  v.  Mitchell, 

6  App.  Cas.  156, 163  ;  see  Curtis  v.  Peek,  cited  ante^  p.  257). 
Mental   and    Physical  Conditions.  ^''^ — Except   on  the 

question  of  the  witness's  sanity  (Bootle  v,  Blundle,  19  Ves. 
506;  Knight  V,  Young,  2  V.  &  B.  184 ;  Pope  on  Lunacy, 
394)  he  may,  as  we  have  seen,  always  testify  as  to  his  own 
mental  or  physical  condition  at  a  given  time,  his  testimony 
being  based  not  on  inference  but  consciousness  {ante,  p.  28) ; 
so  he  may,  when  the  question  is  material,  be  asked  what  he 
thinks  induced  him  to  do  a  particular  act  (Mansell  v. 
Clements,  L.  R.  9  C.  P.  139). 

It  is  not  so  with  respect  to  the  mental  condition  of  others; 
thus,  neither  the  opinion  of  non-experts  (Wright  v,  Tatham, 

7  A.  &  E.  313  ;  R.  V,  Neville,  Cr.  &  Dix.  Ab.  Gas.  96) ; 
nor  general  reputation  (Greenslade  v.  Dare,  20  Beav.  284) 
is  admissible  in  this  country  to  prove  insanity,  the  proper 
course  being  for  the  witness  to  state  the  facts  which  he 
considers  give  rise  to  that  conclusion.  Witnesses  may, 
however,  describe  the  apparent  condition  of  people  and 
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things — e.g.,  that  a  person  appeared  to  he  dinink  or  soher, 
old  or  young,  pleased  or  agitated ;  that  a  building  or  docu- 
ment was  in  good  or  bad  preservation ;  or  that  two  persons 
seemed  to  be  attached  to  each  other, — for  here  the  pheno- 
mena are  often  too  numerous  and  intangible  to  permit  of 
being  satisfactorily  described  otherwise  than  by  the  impres- 
sion produced  (Best  s.  517  ;  Tay.  s.  1416 ;  Powell  no). 

Oharacter. — In  practice,  as  we  have  seen,  the  opinions  of 
witnesses  are  receivable  on  this  subject  (ante,  p.  82). 

Other  Gases. — ^As  all  language  embodies  inferences  of 
some  sort,  it  is  not  possible  to  wholly  dissociate  statement 
of  opinion  from  statement  of  fact.  The  evidentiary  test 
has  been  said  to  be,  that  if  the  fact  stated  necessarily 
involves  the  component  facts,  it  will  be  admissible  as 
amounting  to  a  mere  abbreviation ;  if  it  does  not  necessarily 
involve  them,  but  may  be  supported  upon  several  distinct 
phases  of  fact,  the  particulars  only  should  be  given  and  not 
the  inference.  Thus,  though  a  witness  might,  without 
objection,  state  that  **  A.  shot  B.,"  or  "  A.  stabbed  B.,"  yet 
the  statement  that  "  A.  killed  B. "  would  be  improper,  as 
involving  a  conclusion  that  might  be  remote  and  doubtful, 
and  apply  equally  to  a  variety  of  different  incidents  [ante, 
p.  24;  Whart.  ss.  15,  509-513.  And  see  a  reply  to  Dr. 
Wharton  on  this  point  by  Mr.  Justice  Stephen,  3  Southern 
Law  Rep  (Amer.)  567  ;  Ohamberlayne's  Best  s.  511]. 


EXAMPLES. 


Admissible, 


(a)  To  prove  A.'s  handwriting, 
the  opinion  of  B. ,  who  has  seen 
him  write  but  once,  and  then 
only  his  sorname  (Lewis  v.  Sapio, 
M.  &  M.  39) ;  of  C. ,  who  only  saw 
him  write  twenty  years  ago  (R.  v. 
Tooke,  25  How.  St.  Tr.  71) ;  and 
of  D. ,  A.'s  servant,  who  has  never 
seen  him  write,  but  has  habitu- 
ally posted  his  letters  (Doe  v. 
Suckermore,  5  A.  &  E.  703,  per 
Lord  Denman),  are  admissible. 
— So,  to  prove  the  writing  of  A., 
a  merchant  living  abroad; — the 
opinion  of  B.,  a  merchant  in  Lon- 
don who  has  written  to,  and  re- 
ceived answers  purportingto  come 


Inculmissibte. 


(a)  To  prove  the  handwriting 
of  A.  (a  prisoner),  the  opinion  of 
a  constable,  who  in  order  to 
obtain  a  knowledge  of  his  writing 
had  paid  him  some  money,  and 
got  him  to  write  a  receipt,  is  inad- 
missible (R.t?.  Crouch,  4  Cox  163). 

To  prove  a  defendant's  hand- 
writing, the  opinion  of  the 
plaintiff's  attorney,  who  had 
frequently  seen  and  acted  on 
papers  in  the  master's  office, 
which  the  defendant's  attorney 
admitted  had  been  written  by 
the  defendant,  is  inadmissible. 
[Greaves  v.  Hunter,  2  C.  &  P.  477. 
In  Smith  17. Sainsbury,  5  C.&  P.  196^ 
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Admissible, 

from  A.  (Carey  v. Pitt,  Peake  Add. 
Cafl.130);  of  C.,B.'s  clerk, who  has 
constantly  read  such  letters ;  and 
of  D.,B.'s  broker,  who  has  habitu- 
ally seen  and  been  consulted 
about  them  (Doe  v.  Suckermore, 
supra,  per  Lord  Denman),  are 
adhnissible,  although  neither  £., 
C,  nor  D.,  ever  saw  A.  write. 

To  prove  the  handwriting  of 
A.  (a  deceased  curate),  to  a 
marriage  certificate  eighty-five 
years  old,  the  opinion  of  B.,  the 
parish  clerk,  who  only  knew  A.*s 
writing  from  various  old  sig- 
natures of  A.,  in  the  parish  regis- 
ter, is  admissible  (Doe  v.  Davies, 
10  Q.  B.  314). — So  the  opinion  of 
C,  the  solicitor  to  A.'s  family, 
who  only  knew  A.'s  writing  by 
having  examined,  in  the  course 
of  business,  documents  purport- 
ing to  be  in  A.'s  writing  (Fitz- 
walter  Peerage,  10  C.  &  F.  193). 

(6)  To  prove  that  a  libel  re- 
ferred to  the  plaintiff,  though  it 
did  not  mention  him  by  name, 
the  opinions  of  his  friends  that, 
upon  reading  the  libel,  they 
understood  it  to  refer  to  him, 
are  admissible  (Odjers  567)  ; 
so  their  opinions  that  a  cari- 
cature, wMch  had  been  destroyed 
before  the  trial,  represented  him, 
are  receivable  (Du  Bost  v,  Beres- 
ford,  2  Camp.  512). 

A.  is  indicted  for  writing  to  B. 
threatening  that  if  B.  sold  his 
farm  to  certain  persons  he  would 
**  suffer  as  before  *' ;  B.  may, 
after  explaining  the  circum- 
stances, state  that  he  under- 
stood by  the  expression  that  A. 
intended  to  bum  his  house 
down  (R.  V.  Hendy,4Cox243). 

(c)  In  an  action  by  a  house- 
agent  to  recover  commission  on 
the  sale  of  a  house,  the  evi- 
dence of  the  purchaser  that  "  he 
thought  he  should  not  have 
bought  the  house,  had  it  not 


Inadmissible. 

where  one  party  had  filed  an 
affidavit  made  byA.,  the  attorney 
to  the  opposite  party  was  allowed 
to  prove  A.'s  signature  to  another 
document  from  merely  having 
seen  the  signature  to  the  affi- 
davit. This  appears,  however, 
to  have  been  a  case  of  estoppel, 
Tay.  s.  1865.] 

To  prove  the  handwriting  of 
an  ancient  document,  the  opinion 
of  a  witness,  although  an  expert, 
who  had  acquired  his  knowledge 
not  from  a  course  of  business, 
but  from  having  studied  other 
genuine  signatures  {notprod'oced) 
for  the  express  purpose  of  testi- 
fying, isinadmissible  (Fitzwalter 
Peerage,  supra). 


{h)  A.  sues  B.  for  libel  in  hav- 
ing written  that  A.  should  **  re- 
turn to  his  natural  and  sinister 
obscurity."  The  opinions  of 
witnesses  are  not  admissible  to 
explain  these  words,  there  being 
nothing  to  show  that  they  were 
not  used  in  their  ordinary  sense 
(Brunswick  v,  Harmer,  3  C.  &  K. 
lo ;  in  Bamett  v,  Allen,  3  H.  &  N. 
376,  the  Court  was  divided  as  to 
whether  the  word  "blackleg'* 
could  be  so  explained). 


(c)  The  question  being  as  to 
the  sanity  of  a  testator,  the 
opinions  of  non-medical  friends 
called  as  witnesses  (R.  v,  Neville, 
Cr.  &  Dix  Ab.  Cas.  96),  or  the 
opinions    of    deceased    friends 
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Admissible,  Inadmissible. 

been  for  the  agent's  card  to  •  expressed  by  their  letters  and 
view,"  is  receivable  (Mansell  v»  conduct ;  and  the  fact  that  he 
Clements,  L.  R.  9  C.  P.  139).  was  publicly  elected  to  a  respon- 

sible office,  are  inadmissible 
(Wright  V.  Tatham,  7  A.  &.  E. 
313,  ante,  p.  52). 

[For  further  examples  of  cases 
in  which  the  opinions  or  infer- 
ences of  ordinary  witnesses  have 
been  rejected  see  Bonfield  v. 
Smith,  Law  v.  Capron,  Rigg  v. 
Manchester  Ry.  Co.,  cited  ante, 
pp.  29,  30]. 


CHAPTER    XXXVII. 

JUDGMENTS. 

Qeneral  Bnlea. 

The  followJDg  general   rules  apply  to  judgments   of 
every  description : — 

(t)  All  Judgments  are  Conclnsire  of  tiieir  Existence  as 
Distingolsliecl  from  their  Truth, — Eveiy  judgment  is  con- 
clusive evidence  for  or  against  all  persons,  of  itR  own  esdst- 
euce,  date  and  legal  effect,  as  distinguished  from  the 
accuracy  of  the  decision  rendered.  In  other  words  the 
law  attributes  unerring  verity  to  the  s^stantim  as  opposed 
to  the  jwdicioi  portions  of  the  record  {Beat,  s.  590;  Tay. 
s.  1667  J  Steph.  art.  40}. 

Prvndple. — The  reason  is,  that  a  judgment  being  a  public 
tranfiaction  of  a  solemn  nature  must  be  presumed  to  be 
faithfully  i-ecorded  (Tay.  s.  16O7). 

Thus,  where  A.  has  been  tried  and  acquitted  of  a  crime 
against  B., and  afterwards  euesB.  for  malicious  prosecution, 
the  record  in  the  criminal  trial  is  conclusive  evidence  of 
A.'b  acquittal;  but  it  is,  as  we  shall  presently  see,  no  proof 
whatever  that  A.  was  innocent,  or  that  B.  was  the  prose- 
cutor or  was  actuated  by  malice  (Legatt  v.  ToUervey,  14 
East  302;  Purcell  v.  Macnamara,  9  East  361).  So  a 
verdict  against  a  master  in  an  action  for  the  negligence  of 
his  servant  is  conclusive  proof,  in  an  action  by  the  master 
against  the  servant,  of  the  amount  of  the  damages  re- 
covered against  the  master ;  but  it  is  not  even  admissible 
to  prove  the  servant's  negligence  (Green  v.  New  River  Co  , 
4  T,  R.  590).  And  similarly,  a  judgment  by  a  creditor 
against  a  surety  is  evidence  in  an  action  by  the  surety 
Rgsinst  the  principal  debtor,  of  the  amount  the  surety  has 
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been  compelled  to  pay,  but  not  of  his  liability  to  pay  it 
(King  V,  Norman,  4  0.  B.  884 ;  and  see  Ex  parte  Young, 
Ee  Kitchen,  17  Ch.  D.  668,  post,  p.  285). 

So,  judgments  are  admissible  in  this  connection  when  they 
are  tendered  for  the  purpose  of  introducing  the  former 
testimony  of  a  witness,  or  as  constituting  a  link  of  title,  or 
an  act  of  ownership  (Brew  v.  Haren,  I.  R.  11  0.  L.  198) ; 
or  as  explaining  the  character  in  which  the  parties  sue, 
defend,  or  hold  property  (Davies  v.  Lowndes,  6  M.  &  Gr. 
520  ;  Lyell  v.  Kennedy,  14  App.  Gas.  437). 

(2)  All  Judgments  are  Conclusive  of  their  Truth  in 
Favour  of  the  Judge. — The  judgment  of  a  Court  of  compe- 
tent jurisdiction  is  conclusive  for  the  purpose  of  protecting 
the  judge  who  pronounced,  and  the  officers  who  enforced 
it,  when  acting  within  the  scope  of  their  authority. 

In  other  words,  the  original  proceedings  and  judgment 
thereon  constitute  conclusive  proof  of  the  facts  stated  if, 
assuming  such  facts  to  be  true,  they  show  that  the  judge 
had  jurisdiction  (Tay.  ss.  1 669-1 672  ;  and  see  84-86  ;  Steph. 
art.  45;  Ros,  N.P.  204-205,  1194-1201).  In  the  case  of 
orders  made  either  under  special  statutory  authority  or  by 
justices,  however,  the  facts  necessary  to  give  the  jurisdiction 
must  appear  on  the  face  of  the  proceedings  either  expressly 
or  by  necessary  implication  (Taylor  v,  Clemson,  11  G.  &  F. 
610;  Christie  v.  Unwin,  11  A.  <k  E.  373;  R.  v.  Kent,  16 
Cox  583  ;  though  such  recitals  are  no  evidence  of  the 
existence  of  the  facts  for  other  purposes,  R.  v,  Gilkes,  2 
M.  &  R.  454). 

The  rule  only  protects  where  the  judge  has  acted  without 
jurisdiction  under  a  bond  fide  mistake  of  fact ;  and  not 
where  he  knew,  or  had  the  means  of  knowing,  his  error 
(Calder  r.  Halket,  3  Moo.  P.  C.  28) ;  or  has  acted  under  a 
mistake  of  law  (Houlden  v.  Smith,  14  Q.  B.  841). 

Principle, — ^The  rule  is  founded  on  public  policy  for  the 
protection  of  judges  and  their  subordinates,  since  without 
it  no  one  would  be  so  rash  as  to  undertake  such  offices 
(Tay.  s.  1699). 

Thus,  where  a  justice  had  ordered  the  seizure  of  a  boat 
under  the  provision  of  the  Bumboat  Act  (2  Geo.  III.  c. 
28),  the  owner  was  precluded  in  an  action  against  the 
justice  from  proving  that  it  was  a  vessel  and  not  a  boat 
(Brittain  v,  Kinnaird,  i   B.  &  B.  432 ;  and  see  Kemp  t;. 
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Neville,  lo  0.  B.  N.  S.  523  ;  and  Ros  N.  P.  1149  ^*  *^^-) 
So,  with  an  order  under  a  Highway  Act,  for  the  removal 
of  timber  encumbering  the  highway,  the  owner  was 
estopped  in  an  action  against  the  justice  from  proving 
that  the  place  was  no  part  of  the  highway  (Mould  v. 
Williams,  5  Q.  B.  469.)  On  the  other  hand,  a  county 
court  judge  was  not  protected  where  he  committed  a  party 
residing  out  of  his  jurisdiction  for  contempt  in  disobeying 
an  order  of  the  Court  (Houlden  ?\  Smith,  supra,) 

(3)  All  Judgments  are  Impeachable  on  certain  Grounds. 
— Every  judgment  may  be  impeached  on  the  ground  that 
it  was   (i)   not  fined,   e.g,,    that  it  was  interlocutory,  or 
reversed   (the  pendency   of  an  appeal  is  not  sufficient) ; 
or  was  a  mere  nonsuit ;  discontinuance  (under  O.  26  r.  i ; 
or  by  agreement,  The  Kronprintz,  12  App.  Cas.  256) ;   or 
withdrawal  (of  the  record,  under  O.  22,  rr.  i   &  2 ;    of  a 
juror,  Thomas  v.  Exeter   Post,  18  Q.  B.  D.  823 ;  or  by 
discharge  of  the  jury  by  consent,   Carnegie  v,   Carnegie, 
15  L.  E..  I,  430);  or  (2)  not  on  the  merits,  e.g.,  that  it  was 
obtained  on  some  technical  objection,  or  default  of  pleafling 
{In  re  Orrell,   12  Oh.  D.    681),  or  misconception  of  the 
form  of  action,  or  because  the  debt  was  not  then  due,  or  the 
plaintiff  was  under  a  temporary  disability  to  sue  (Tay,  s. 
1 719).     But  a  judgment  by  consent  is  binding  (Serrao  v. 
Noel,  15  Q.  B.  D.  550;   The  Bellcaim,   10  P.   D.  165; 
provided  it  proceed  upon  a  compromise  of  the  cause  of 
action    and    not    upon    some    merely    technical    default, 
Magnus  v.  National  Bank  of  Scotland,  57  L.  J.  Oh.  902) ; 
as  also  is  a  compromise  sanctioned  by  the  Court.     Further, 
every  judgment  may  be  impeached  for  (3)  want  of  jurisdiction 
(or  in  the  case  of  orders  by  justices,  or  under  special  statutory 
powers,  omission  to  recite  facts  showing  jurisdiction) ;  or  (4) 
fraud,  collusion,  or  forgery.     Proof  of  fraud,  however,  can 
only  be  given  by  a  stranger  to  the  judgment  who  is  in  no 
way  privy  to  the  fraud,  and  not  by  a  party,  since,  if  the 
latter  were  innocent,  he  might  have  applied  to  vacate  the 
judgment,  and  if  guilty  he  cannot  escape  the  consequence 
of  his  own  wrong  (Tay.  s.  1713  ;  Steph.  art.  46).     So,  as  to 
collusion — e.g.,  where   the   parties,    even    without  fraud, 
were  not  really  in   contest  (Earl  of    Bandon  v.  Becker, 
2  0.  <k  F.  510;  Girdlestone  v,  Brighton  Aquarium  Co., 
4  Ex.  D.  107). 
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A  foreign  judgment  (which  term  includes  judgments, 
whether  strictly  of  record  or  not,  emanating  from  Irish, 
Scotch,  Colonial,  and  foreign  tribunals),  may,  in  addition  to 
the  above,  be  impeached  on  the  grounds  of  being  (5)  coii- 
trary  to  the  law  of  nations ;  (6)  repugnant  to  the  natural 
justice — e.g.,  where  a  party  had  no  notice  of  the  proceedings, 
or  acted  as  judge  in  his  own  cause ;  (7)  manifestly  opposed 
to  the  law  of  the  country  in  which  it  was  pronounced 
(Meyer  v.  RalH,  i  C,  P.  D.  358,  sed  qtuere,  and  see  2  Smith, 
L.  0.  880-881)  ;  mistake  of  English  law  will  not  vitiate  the 
judgment,  Godard  v,  G-ray,  L.  R.  6  Q.  B.  139  ;  Be  Trufort, 
36  Ch.  D.  600;  (8)  so  grossly  defective  as  to  render  it 
doubtful  what  point,  i^  any,  was  actually  decided ;  or  (9) 
manifestly  erroneous  as  professing  to  be  made  upon  grounds 
which  do  not  warrant  the  decision.  [Tay.  s.  1729;  Ros. 
N.  P.  205-207 ;  and  see  fully  Piggott  on  Foreign  Judgments, 
100-178  ;  Everest  &  Strode  on  Estoppel,  123-156]. 

Judgments  as  Evidence  of  their  Truth  between 
Parties,  Priyies  and  Strangers. 

The  admissibility  and  eflect  of  judgments  when  ten- 
dered between  parties,  privies,  or  strangers  as  evidence 
of  the  matters  decided,  or  of  the  grounds  of  the  deci- 
sion, vary  according  as  the  judgments  are  iii  rem  or 
in  person/im. 

But  no  judgment  of  either  kind  is  evidence  of  the  truth 
of  any  matter  not  directly  decided,  or  a  necessary  ground  of 
the  decision  ;  thus,  it  is  never  evidence  of  facts  which  merely 
came  collaterally  in  question,  or  were  incidentally  cog- 
nisable, or  can  only  be  inferred  by  argiunent  from  the 
decision  (R.  v.  Duchess  of  Kingston,  20  How.  St.  Tr. 
538,  2  Smith  L.  0.  9th  ed.  812;  R.  v.  Hutchings,  6 
Q.  B.  D.  300  ;  Concha  v.  Concha,  11  App.  Oas.  541)  ;  nor, 
d,  fortiori,  does  any  estoppel  arise  as  to  the  mere  reasons 
assigned  for  a  judgment  (Allsop  v,  Joy,  61  L.  T.  213). 

It  should  also  be  noticed,  as  a  point  common  to  both 
species  of  adjudications,  that  judgments  may  have  a  different 
effect  according  as  they  are  for  or  against  a  party ;  thus,  a 
conviction  for  non-repair  of  a  road  is  conclusive  against  a 
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parish  of  its  liability  to  repair,  but  an  acquittal  (which 
does  not,  like  a  conviction,  ascertain  any  precise  fact)  is 
not  evidence  for  it  of  non-liability  (R.  v.  St.  Pancras, 
I  Peake  220 ;  R.  v,  Wick  St.  Lawrence,  5  B.  &  Ad.  526 ; 
Cooke  V,  ShoU,  5  T.  R.  256).  So,  a  decree  of  divorce, 
altering  status,  concludes  even  strangers ;  but  a  judgment 
dismissing  the  petition  affects  only  parties  and  privies 
(Needham  v,  Bremner,  L.  R.  i  C.  P.  583).  See  also  for  a 
distinction  between  judgments  for  or  against  joint-debtors 
(post,  pp.  284,  285). 

A  judgment  in  rem  has  been  defined  as  '^  an  adjudication 
upon  the  status  of  some  particular  subject-matter  by  a 
tribunal  having  competent  authority  for  that  purpose" 
(2  Smith  L.  0.  9th  ed.  838;  Piggott  on  Foreign 
Judgments,  244) ;  a  definition  which  though  seemingly  the 
best  that  can  be  framed  upon  a  difficult  subject  is  imper- 
fect in  that  it  fails  to  distinguish  between  territorial  and  ex- 
territorial status  (Whart.  ss.  815-818) ;  besides  including  in 
its  terms  matters  which  are  not  properly  classed  as  judg- 
ments in  rem — e,g,y  criminal  convictions  and  inquisitions 
(Tay.  6.  164). 

The  following  is  a  list  of  the  principal  adjudications  of 
this  nature  : — (i)  Judgments  of  condemnation  of  property 
as  forfeited,  whether  pronounced  by  the  old  Court  of 
Exchequer  (now  the  Q.  B.  D.),  or  perhaps  by  the  Commis- 
sioners or  sub-Commissioners  of  Excise,  Inland  Revenue,  or 
Customs ;  (2)  adjudications  in  the  Admiralty  Court  on  the 
subject  of  prize,  or  for  the  enforcement  of  maritime  lien  ; 

(3)  decrees  of  the  Divorce  Court,  provided  they  alter  status — 
e.g.,  decrees  of  judicial  separation,  or  for  dissolution  or 
nullity  of  marriage,  but  not  a  judgment  of  adultery  not 
followed  by  a  decree  (Needham  v,  Bremner,  L.  R.  i  C.  P. 
583) ;  nor  a  decree  in  a  suit  for  jactitation  of  marriage 
(Duchess    of    Kingston's    Case,   20  How.   St.   Tr.    538); 

(4)  grants  of  probate  and  administration ;  (5)  adjudication:: 
in  bankruptcy  (Bpy.  Act,  1883,  s.  132,  sub-s,  2) ;  (6) 
sentences  of  deprivation  and  expulsion,  whether  delivered 
by  a  spiritual  court,  visitor,  or  college);  (7)  old  judgments 
of  outlawry,  and  declarations  of  legitimacy  under  21  <fe  22 
Vict.  c.  53  ;  (8)  orders  of  removal  in  settlement  cases,  if 
either  unappealed  against  or  confirmed  ;  (9)  judges'  certifi- 
cates of  the  due  election  of  a  member  of  parliament  under 
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31  &  32  Vict.  c.  125  (Waygood  v,  James,  L.  R.  4  0.  P. 
361),  but  not  their  reports  under  the  same  Act  (Stevens  v, 
Tillett,  L.  R.  6  C.  P.  147) ;  (10)  judgments  for  the  Crown  on 
^re  facias  for  the  repeal  of  patents  (Ros.  N.  P.  193  ;  the 
procedure  is  now  by  petition  under  the  Patents  Act  1883, 
s.  26);  (11)  adjudications  by  Commissioners  of  Inland 
Revenue  upon  stamp  duties  (Tay,  s.  1763),  and  various 
other  judgments  or  orders  made  under  special  statutory 
powers ;  as  well  perhaps  as  (i  2)  sentences  of  Courts -martial 
Tay.  s.  1675). 

Judgments  in  persaiam  are  the  ordinary  judgments 
between  parties  in  cases  of  contract,  tort,  or  crime.  It  has 
been  suggested  that  the  term  inter  partes  would  be  a  more 
correct  designation  to  distinguish  them  from  those  adjudi- 
cations in  rem  which  affect  personal  status  (2  Smith  L.  C. 
837) ;  but  as  most  judgments  in  rem  are  also  inter  partes, 
the  advantage  of  the  suggestion  is  not  apparent.  The 
former  classification  has  been  recognised  by  the  legislature 
(24  &  25  Yict.  c.  10,  s.  35). 

JUDGMENTS  IN  REM. — A  domestic  judgment  in  rem 
is  in  civil  proceedings  (and  perhaps  in  criminal  also,  2  Sm. 
L.  C.  859-860;  Tay.  ss.  1 680-1 681)  ccmclusive  evidence 
for  or  against  all  persons,  whether  parties  privies  or 
strangers,  of  the  matters  actuaUy  decided  ;  and  this  probably, 
although  it  has  not  been  pleaded  (Tay.  s.  1673).  It  is  also, 
as  between  parties  and  privies,  conclusive  of  the  grounds  of 
the  decision  where  these  have  been  put  in  issue  and  actually 
decided  by  the  Court ;  but  as  between  strangers,  or  a  party 
and  a  stranger,  it  is  no  evidence  of  such  grounds  except 
upon  questions  of  prize,  where  it  is  conclusive  if  the  gi*ound 
of  condemnation  is  plainly  stated  and  admissible  if  not 
[Tay.  ss.  1 733-1 734;  orders  of  removal  of  paupers  have 
been  considered  to  form  a  second  exception,. R.  v,  Harting- 
ton,  4  E.  &  B.  780 ;  R.  v.  Wye,  7  A.  &  E.  770  (though  the 
former  case  was  doubted  in  R.  v,  Hutchings,  6  Q.  B.  D. 
300)  ;  and  Exchequer  condemnations  a  third.  Hardy  v. 
Macnamara,  4  Price  154  w. ;  Geyer  v,  Aguilar,  7  T.  R. 
681.  See  for  a  discussion  of  these  alleged  exceptions.  Do 
Mora  V,  Concha,  29  Ch.  D.  268]. 

A  foreign  judgment  in  rem  is  generally  conclusive  against 
strangers  only  upon  questions  of  prize,  where  the  ground 
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of  condemnation  is  plainly  stated ;  or  of  jmarricbge  and 
divorce,  where  the  marriage  was  solemnised  and  the  parties 
domiciled  in  the  foreign  country ;  or  of  bankruptcy,  as  to 
contracts  made  in  such  country;  or  of  probate,  adminiatra- 
tian,  and  guardianehip  to  a  limited  extent. 

[See  Tay.  ss.  1732-1738;  Piggott  on  Foreign  Judgments  ; 
Foote  on  Private  International  Law,  572-583  ;  Everest 
h  Strode  on  Estoppel,  157-192 ;  Whart,  ss.  8 13-8 18]. 

Principle. — The  principle  of  the  conclusiveness  01  judg- 
ments in  rem,  as  regards  persona  is,  that  public  policy  for 
the  peace  of  society  requires  that  matters  of  social  status 
should  not  be  left  in  continual  doubt;  and  as  regards 
thinga,  that  generally  speaking  every  one  who  can  be 
effected  by  the  decision  may  protect  his  interests  by 
becoming  a  party  to  the  proceedings.  In  addition  to  which 
it  is  to  be  remembered  that  a  decision  in  rem  not  merely 
declares  the  status  of  the  person  or  thing,  but  ipso  facto 
lenders  it  such  as  it  is  declared ;  thus,  a  decree  of  divorce 
not  only  annuls  the  marriage  but  renders  the  wife  Jtme 
sole  ;  an  adjudication  in  bankruptcy  not  only  declares,  but 
constitutes,  the  debtor  a  bankrupt ;  a  sentence  in  a  prize 
Court  not  merely  declares  the  vessel  prize,  but  vests  in  it 
the  captor. 

[Tay.  ss.  1674-1681,  1733-1738;  Best,  s.  593;  Ros. 
N.  P.  193-4  ;  2  Smith,  L.  C.  9th  ed.  837-840 ;  Everest  and 
Strode  on  Estoppel,  75-116;  Whart.  ss.  814-818.] 

Conflicting  Judgments  in  Kern. — Where  there  have  been 
conflicting  judgments  in  reni,  the  effect  it  seems  is  to  set 
the  whole  matter  at  large  again  (see  R.  v.  Wye,  7  A.  <k  E. 
770;  R.  V,  Hutchings,  6  Q.  B.  D.  300). 


Admissible. 


EXAMPLES. 


Inadmissible, 


A.  obtains  probate  of  B.'s  will 
(which  he  has  forged)  and  sues 
C.  for  a  debt  due  to  B.  ; — the 
probate  is  conclusive  evidence, 
until  revoked,  that  A.  is  B.'s 
executor  (Allen  v.  Dundas,  3  T.  R. 
125  ;  post,  Probate,  p.  300). 


A.  obtains  probate  of  B.'s  will; 
— in  an  action  between  C.  and  D. 
the  probate  is  neither  conclusive 
nor,  perhaps,  admissible  to  show 
the  genuineness  of  the  will  (see 
K.  V,  Buttery,  R.  &  R  342  ;  R.  v. 
Gibson,  id,  343  n.) ;  the  sanitj 
of  the  testator  (Harriot  v.  Mar- 
riot,  I  Str.  671),  his  domicil 
(Concha  v.  Concha,  1 1  App.  Cas. 
541),  or  his  death  (Tay.  s.  1677  ; 
post,  Probate). 
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Admissible, 

In  an  action  between  a  ship- 
owner and  an  underwriter,  the 
question  being  whether  the  cargo 
was  neutral  or  enemy's  property, 
the  sentence  of  a  foreign  prize 
Court  condemning  the  ship  and 
cargo  on  the  ground  that  the 
cargo  was  enemy's  property,  is 
conclusive,  though  neither  plain- 
tiff nor  defendant  were  parties  to 
the  foreign  proceedings  (Geyer  v, 
A^fuilar,  7  T.  R.  681). 


Inadmissible, 

A.  is  prosecuted  for  bigamy  in 
marrying  £.  during  the  lifetime 
of  C. ; — a  decree  in  a  suit  for  jac- 
titation of  marriage  made  on  the 
ground  that  C.  was  not  A.'s 
husband,  is  not  admissible  to 
disprove  the  former  marriage 
(Duchess  of  Kingston's  Case,  20 
How.  St.  Tr.  538). 


JUDGMENTS  IN  PERSONAM  AS  AFFECTING 
PABTIES  AND  PRIVIES.— The  judgment  of  a  court  of 
competent  jurisdiction  is  conclusive  proof,  in  subsequent 
proceedings  between  the  same  parties  or  their  privies,  of  the 
matter  actually  decided  (R.  v.  Duchess  of  Kingston,  20  How. 
St.  Tr.  538),  as  well  as  of  the  grounds  of  the  decision  where 
these  can  be  clearly  discovered  from  the  judgment  itself 
(Alison's  case,  L.  R.  9  Ch.  i,  25 ;  Priestman  v.  Thomas,. 
9  P.  D.  210). 

This  rule  applies  in  general  equally  to  civil  and  criminal 
proceedings,  and  to  County  Courts,  as  well  as  to  courts  of 
summary  jurisdiction  (Wright  v.  Lond.  Gen.  Omnibus  Co.,. 
2  Q.  B.  D.  271,  R.  v.  Miles,  24  Q.  B.  D.  423) ;  but  an  order 
of  a  court  of  summary  jurisdiction  will  not  operate  as  an 
estoppel  (i)  as  to  any  matter  which  that  Court  had  no 
authority  to  adjudicate  directly  and  immediately  between 
the  parties ;  nor  (2)  as  to  any  matter  incidentally  coming  in 
question  as  to  which  a  finding  if  held  conclusive  between 
the  parties  would  operate  in  prejudice  of  the  rights  of 
others  not  parties  to  the  proceedings ;  nor  (3)  as  to  any 
incidental  matter  not  otherwise  determined  than  as  having 
been  the  particular  ground  on  which  the  Court  dismissed 
a  charge  or  complaint  (R.  v.  Hutchings,  6  Q.  B.  D.  300,. 
304) ;  and  under  certain  statutes  no  estoppel  ai'ises — e.g.,  a 
dismissal  on  the  merits  of  a  bastardy  summons  under  7  &  8- 
Vict.  c.  loi,  s.  2,  though  evidence  upon,  is  no  bar  to,  a 
subsequent  summons  under  the  same  statute  (R.  v.  Gaunt, 
L.  R.  2  Q.  B.  466 ;  R.  v.  Hall,  57  L.  T.  306  ;  Saunders  on 
Affiliation,  53-59);  nor  is  a  magistrate's  order  as  to  the 
delivery  up  of  goods  under  ;^i5  any  bar  under  2  &  3  Vict^ 
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c.  71,  s;  40,  to  a  subsequent  action  for  trover  (Dover  v. 
Child,  I  Ex.  D.  172)  ;  see  also  as  to  county  court  orders 
for  possession  of  premises  under  51  &  52  Vict.  c.  43,  s.  138, 
Ros.  N.P.  203. 

In  bankruptcy  the  consideration  for  a  judgment  may,  on 
account  of  the  danger  of  fraud,  always  be  inquired  into,  at 
the  instance  either  of  the  trustee  or  of  the  debtor  himself 
{Ex  parte  Lennox,  16  Q.  B.  D.  315  ;  Ex  parte  Flateau,  22 
Q.  B.  D.  83  ;  post,  p.  296) ;  and  the  file  proceedings  creates 
no  estoppel  {Ex parte  Bacon,  17  Oh.  D.  447).  So  a  balance 
order  under  the  Companies  Acfc,  1862,  does  not  estop 
(Westmorland  Co.  v.  Feilden  (1891)  3  Oh.  15). 

A  foreign  judgment  in  personam  is  in  like  manner  (and 
subject  to  the  various  grounds  of  impeachment  mentioned 
ante,  p.  276)  conclusive  between  parties  and  privies.  But 
such  judgments  do  not,  like  domestic  judgments,  operate 
as  a  merger  of  the  original  cause  of  action ;  and  the  plaintiff 
may  therefore  sue  either  upon  the  judgment  or  the  original 
cause  of  action.  In  the  latter  case  the  judgment  is  con- 
sidered as  evidence  merely,  but  not  conclusive,  of  the  subse- 
quent claim  (Tay.  s.  1786;  see  Piggott  on  Foreign 
Judgments,    22-32 ;    Foote,    Private    International  Law, 

543-572). 

Effect  as  Plea,  Evidence,  or  Stay, — The  old  rule,  established 
by  the  Duchess  of  Kingston's  case,  supra,  was,  that  judg- 
ments upon  the  same  matter  and  between  the  same  parties 
were  "  as  a  plea  and  a  bar,  and  as  evidence  conclusive ; "  but 
later  decisions  have  qualified  the  latter  part  of  this  rule,  and 
judgments  are  now  only  conclusive  as  evidence  where  there 
has  been  no  opportunity  of  pleading  them,  since  if  a  party 
elect  not  to  plead  an  estoppel  where  he  may,  he  is  deemed 
to  waive  it,  and  to  leave  the  prior  judgment  as  evidence 
only  for  the  jury,  who  may  find  the  contrary  (Bos.  N.  P. 
189  ;  Steph.  art.  54 ;  see  Conradi  v,  Conradi,  L.  R.  i  P.  <fe  M. 
514,  for  an  instance  of  this  result). 

Where  a  plea  of  res  judicata  would  obviously  succeed,  the 
party  may  also,  without  pleading,  apply  at  once  to  have 
the  action  stayed,  under  the  inherent  jurisdiction  of  the 
Court,  apart  from  O.  25,  r.  4  (Blair  v,  Cordner,  36  W.  R.  64  ; 
Richel  i?.  McGrath,  i4App.  Cas.  665  ;  McDougallv.  Knight, 
25  Q.  B.  D.  i).  And  the  same  course  may  be  adopted  if 
the  second  action  has  been  commenced  he/ore  the  delivery  of 
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judgment  in  the  first  (Caird  v.  Moss,  33  Ch.  D.  22 ;  The 
Delta,  I  P.  D.  393,  404 ;  Houston  v.  SUgo,  29  Ch.  D.  448. 
As  to  staying  a  concurrent  action  brought  in  a  foreign 
country,  see  Law  Journal,  June  18,  1892,  p.  395). 

Principle. — ^The  grounds  upon  which  parties  and  privies 
are  precluded  from  re-litigating  the  same  matter  between 
them  are,  first,  that  of  public  policy,  it  being  in  the  interest 
of  the  State  that  there  should  be  an  end  of  litigation, 
interest  rei  publicce  ut  sit  finis  litium  ;  second,  that  of  hard- 
ship to  the  individual,  that  he  should  be  twice  vexed  for  the 
same  cause,  nevno  bis  vexari  pro  eddem  cavsd,  nemo  bispuniri 
pro  una  delicto  (Lockyer  v.  Ferryman,  2  App.  Oas.  519,  per 
Lord  Blackburn). 

[Tay.  ss.  1684-1710;  Best,  ss.  588-595;  Ros.  N.  P. 
189-192;  Powell,  240-249;  Steph.  art.  41;  2  S.  L.  C. 
9th  ed.  829-904;  Everest  &  Strode  on  Estoppel,  51-74; 
Broom's  Legal  Maxims,  316-333;  Whart.  ss.  758— 794]. 

(i)  Same  Parties  or  their  Privies.  Matuanty.^")— The 
term  parties  includes  not  only  those  named  in  the  record, 
but  those  who  have  obtained  liberty  to  attend  the  proceed- 
ings (Askew  V.  Woodward,  21  W.  R.  573) ;  and  probably 
(in  conformity  with  the  rule  as  to  admissions)  all  persons 
who  are  substantially  interested  in  the  result  (Tay.  ss. 
1687-1688  ;  see  Nominal  and  Ileal  Parties,  ante^  p.  129). 
Thus,  an  infant  suing  by  a  next  friend  or  defending  by  a 
guardian  is  considered  a  party,  although  the  latter  is  not 
(Sinclair  v.  Sinclair,  13  M.  &  W.  640,  ante,  p.  130) ;  and 
he  is  bound  even  if  the  action  was  brought  without  his 
knowledge  or  consent  (Morgan  v.  Thorne,  7  M.  &  W.  400) ; 
though  it  is  otherwise  in  this  respect  with  a  person  sui 
juris  (Bayley  v.  Buckland,  i  Ex.  i). 

A  party  to  be  affected  must,  however,  sue  or  defend  in 
the  sarne  right  and  character ;  thus,  a  judgment  against  a 
man  claiming  ex  po/rte  patemd  will  not  bind  him  claiming 
ex  parte  matemd  f Stark,  Ev.  337) ;  nor  would  a  judgment 
against  him  personally  be  evidence  against  him  in  a  repre- 
sentative capacity  or  vice  versa  (Ros  N.  P.  189 ;  Powell, 
.242 ;  unless  it  seems  he  be  sued  personally  for  a  wrong 
done  as  such  representative,  Spencer  v,  Thompson,  6  Ir. 
L.  R.  N.  S.  537,  566  ;  Jewsbury  v.  Mummery,  L.  R.  8  C.  P. 
56);  and  the  same  rule  applies  where  he  sustains  two 
different  characters  {e.g,,  executor  and  administrator,  Robin- 
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son's  Case,  5  Rep.  32) ;  or  represents  two  different  interests 
(Leggott  V,  Great  Northern  Railway,  i  Q.  B.  D.  599). 

A  fortiori,  a  judgment  in  a  criminal  trial  is  not  admissible 
against  the  same  person  in  a  civil  action,  nor  vice  veraay 
since  the  parties  are  necessarily  different  (Castrique  v. 
Imrie,  L.  R.  4  E.  &  I.  4^4, per  Lord  Blackburn). 

Privies, — ^Judgments  are  also  conclusive  for  or  against 
privies  (see  ante,  p.  131).  Thus,  as  instances  of  successive 
relationship,  judgments  for  or  against  an  ancestor  are 
evidence  for  or  against  his  heir ;  those  against  a  testator  bind 
his  executor,  legatee,  or  devisee ;  and  the  same  rule  applies 
to  grantees,  mortgagees,  and  assignees,  provided  their  titles 
accrue  subsequently  to  the  judgment  (Doe  v.  Derby,  i  A.  & 
E.  790  ;  Tay.  s.  1689).  So,  a  judgment  against  the  holder 
of  an  office  will  bind  his  successor  (Richel  v,  McGrath,  14 
App.  Gas.  665) ;  and  one  against  a  representative  class,  a 
future  member  of  that  class  (Commissioners  of  Sewers  v, 
Gellatly,  3  Ch.  D.  610  ;  Llanover  v.  Homfray,  19  Ch.  D. 
224).  A.nd,  if  successive  remainders  are  limited  by  the 
same  deed,  a  judgment  for  one  remainderman  is  evidence 
for  the  next  in  succession  (Doe  v.  Tyler,  6  Bing.  390 ;  Doe 
V,  Harlow,  12  A.  &  E  42  (d).) — But  a  judgment  against  a 
tenant  for  life  or  years  does  not  bind  a  reversioner,  for  the 
latter  claims  independently  (Rees  v.  Watts,  3  M.  <k  W.  527  ; 
Wenman  v.  McKenzie,  5  E.  &  B.  447,  Tay.  s.  1693) ;  nor 
does  a  decree  against  a  predecessor  in  title,  restraining  an 
injury  to  land,  bind  successors  (A.-G.  v,  Birmingham,  <fec., 
17  Ch.  D.  685). 

The  privy  is  also  bound  where  the  relationship  is  mutual 
and  not  successive.  Thus,  as  instances  of  joint  UahUity 
in  contract :  a  judgment  against  a  partner  or  joint  con- 
tractor is  (unless  obtained  after  the  dissolution  of  the 
partnership  by  death,  In  re  Hodgson,  Beckett  v.  Ramsdale, 
31  Ch.  D.  177;  Partnership  Act  1890,  s.  9)  a  bar  to 
separate  actions,  or  a  joint  action,  against  the  rest,  although 
the  former  judgment  remains  unsatisfied  (Tay.  s.  1691  ; 
King  V,  Hoare,  13  M.  &  W  494;  Kendall  v,  Hamilton,  4 
App.  Gas.  504;  Cambefort  v.  Chapman,  19  Q.  B.  D.  229, 
where  an  unsatisfied  judgment  against  one  partner  on  his 
bill  for  a  partnership  debt  was  held  to  bar  an  action  against 
another  on  the  original  cause  of  action  ;  but  this  case  is 
doubted  in  lindley  on  Partnership,  p.  lix.);  or  was  rescinded 
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with  the  judgment  debtor's  consent  (Hammond  v.  Schofield, 
1 89 1,  I  Q.  B.  453) ;  or  one  of  the  debtors  was  a  married 
woman  contracting  in  respect  of  her  separate  estate  (Hoare 
V,  Niblett,  1 89 1,  I  Q.  B.  781),  the  reason  being  not  only 
that  the  cause  of  action  is  merged  in  the  judgment,  but 
that  the  right  of  each  debtor  to  be  sued  jointly  with  the 
rest  is  gone  (Kendall  v,  Hamilton,  supra;  Pilley  v. 
Kobinson,  20  Q.  B.  D.  155).  A  judgment  in  favour  of  one 
of  several  joint  debtors,  however,  must,  in  order  to  exempt 
the  others,  have  proceeded  on  a  ground  that  would  opei^te 
as  a  discharge  to  all  (Phillips  v.  Ward,  33  L.  J.  Ex.  7). 

Where  the  liability  in  contract  is  joint  and  several  no 
estoppel  will  arise.  Thus,  a  separate  judgment,  while 
unsatisfied,  against  one  debtor  will  not  bar  separate  actions 
against  the  rest  (Lechmere  v,  Fletcher,  i  C.  &  M.  623 ; 
King  V.  Hoare,  supra;  Drake  v,  Mitchell,  3  East  251, 
explained  in  Cambefort  v.  Chapman,  supra;  Vestry  of 
Bermondsey  v,  Kamsey,  L.  E..  6  C.  P.  247  ;  Re  Davidson, 
13  Q.  B.  D.  50  ;  Blyth  v.  Fladgate,  1891,  i  Ch.  337,  353 ; 
the  dictum  of  Mr.  Taylor  to  the  contrary,  s.  1691,  cannot  be 
maintained) ;  nor  a  joint  judgment  against  all  separate 
actions  against  each  {Re  Davidson  supra ;  the  opposite  is 
stated  in  Lindley,  p.  256).  A  joint  and  several  liability  in 
tort  is  generally  extinguished  by  a  judgment  recovered 
against  any  one  of  the  parties  liable  (Brinsmead  v,  Harrison, 
L.  R.  7  C.  P.  547;  Buckland  v.  Johnson,  15  C.  B.  145  ; 
see  Munster  v.  Cox,  i  Times  L.  R.  542) ;  but  this  principle 
has  been  held  not  to  apply  to  a  joint  and  several  liability 
arising  from  a  breach  of  trust,  a  joint  judgment  against  all 
forming  no  bar  to  separate  proceedings  against  each  (Re 
Davidson,  «wjwa;  Pollock  Partnership  Act,  1890,  p.  41); 
nor  a  separate  judgment  against  one  any  bar  to  actions 
against  the  rest  (Blyth  v,  Fladgate,  swpra). 

Judgments  against  executors  or  administrators  do  not 
necessarily  bind  residuary  legatees,  or  next  of  kin,  since  the 
former  do  not  represent  the  estate  for  all  purposes  (Concha 
V.  Concha,  11  App.  Cas.  541  ;  Harvey  v,  Wilde,  L.  R.  14 
Eq.  438 ;  and  see  Spencer  «?.  Williams,  L.  R.  2  P.  <k  D. 
230) ;  nor  in  the  absence  of  agreement  will  a  judgment 
against  a  principal  bind  his  surety  (Parker  v.  Lewis,  8 
Ch.  App.  1035  ;  Eob  parte  Young,  In  re  Kitchen,  17  Ch.  D. 
668)  ;  nor  a  judgment  against  a  wife's  separate  estate  for 
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an  ante-nuptial  debt,  bar  a  subsequent  action  against  her 
husband  (Beck  v.  Pierce,  23  Q.  B.  D.  316). 

The  rule  requiring  identity  of  parties  is  often  expressed 
in  another  form  by  the  maxim  estoppels  miist  be  muttud  ; 
it  being  a  well-established  principle  that  no  one  can  take 
advantage  of  a  judgment  unless  he  would  also  have  been 
concluded  had  it  gone  against  him  (Wenman  v,  McKenzie, 
5  E.  &  B.  447  ;  Spencer  t?.  Williams,  supra ;  De  Mora  v. 
Concha,  29  Ch.  D.  268;  Stark,  Ev.  331). 

(2)  Same  Subject-matter  and  Object.^^^ — In  order  that  a 
former  judgment  should  conclude  the  parties  thereto  or 
their  privies,  either  as  an  estoppel  or  as  evidence,  the  matter 
in  dispute  must  be  the  same  in  both  proceedings ;  though 
it  is  not  necessary  that  it  should  be  the  only  point  deter- 
mined in  either  (Tay.  ss.  1695-1701 ;  1705-1710;  Stark, 

Ev.  333-337 ;  i^os  ^'^'  195- 

The  question  of  the  identity  of  the  issues,  which  is  often 
one  of  great  nicety,  must  be  determined  by  the  judge,  or 
if  the  facts  are  in  dispute  by  the  jury,  upon  the  evidence 
adduced  (Tay.  s.  1695) ;  and  in  order  to  decide  it  the  plead- 
ings in  the  former  action  (Robinson  v,  Duleep  Sing,  1 1 
Ch.  D.  798) ;  the  report  of  the  judge  who  tried  the  case 
(Houston  V,  Sligo,  29  Ch.  D.  448) ;  or  oral  evidence  {e.g., 
the  testimony  of  an  arbitrator  to  explain,  though  not  to 
contradict,  his  award  ;  Buccleuch  v.  Metropolitan  Board  of 
Works,  L.  B.  5  H.  L.  418)  may  be  resorted  to.  On  the 
one  hand,  the  issues  may  be  the  same,  although  the  form 
of  action  and  the  marshalliiig  of  the  parties  may  be  different ; 
on  the  other,  the  issues  may  be  distinct,  though  both  relate 
to  the  same  transaction  or  property.  The  safest  test  is  to 
inquire  whether  the  sa/me  evidence  wovld  support  both  issues. 

Same  Object. — It  is  now  settled  that  when  once  a  given 
fact  has  been  put  in  issue  and  decided  between  the  parties, 
it  will  conclude  them  and  their  privies  from  re-litigating 
such  fact  in  any  subsequent  proceeding  although  brought 
for  a  different  purpose  or  object  (Flitters  v,  AUfrey,  L.  R. 
10  C.  P.  29 ;  Finney  v,  Finney,  L.  R.  i  P.  &  D.  483 ; 
Priestman  v,  Thomas,  9  P.  D.  70,  210).  An  important 
distinction  must,  however,  be  borne  in  mind  on  this  subject, 
for  although  the  foregoing  is  true  with  regard  to  findings 
of  fact,  yet  to  raise  an  estoppel  on  the  right  determimd  the 
two  suits  must  be  for  the  same  purpose  and  object  (Barrs 
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V.  Jackson,  i  Y.  &  0.  Ch.  585  ;  Hunter  v.  Stewart,  3 1 
L.  J.  Ch.  346  ;  Nelison  v.  Couch,  15  C.  B.  N.  S.  99  ;  Rio 
Tinto  Co.  V.  Societe  des  Metaux,  6  Times  L.  R.  408 ; 
Whittaker  v,  Kershaw,  45  Ch.  D.  320,  327.  This  distinc- 
tion, which  helps  to  reconcile  many  of  the  conflicting  dicta 
on  the  subject,  was  taken  arguendo  in  De  Mora  v.  Concha, 
29  Ch.  D.  268,  292). 

It  is  perhaps  hardly  necessary  to  remark  that  though  the 
parties  are  generally  precluded  from  re-litigating  the  same 
point,  a  case  may  sometimes,  by  leave  of  the  Court,  be  re- 
opened upon  the  discovery  of  fresh  evidence  tending  in  a 
different  direction  (see  Stevens  v.  Tillett,  L.  R.  6  C.  P. 
146,  170  ;  In  re  May,  28  Oh.  D.  516  ;  Phosphate  Sewage 
Co.  V.  Molleson,  4  App.  Cas.  801).  So,  whether  the  issues 
are  the  same  or  not,  the  parties  may  be  estopped,  not  on  the 
ground  of  resjudicatay  but  of  election  (see  Re  Davidson,  13 
Q.  B.  B.  50  ;  JEx  parte  Collins  re  Cook,  66  L.  T.  29). 

(3)  Whole  Oase.^^^ — The  parties  are  also,  in  general, 
estopped  as  to  their  whole  case,  and  will  not  be  permitted 
to  re-open  the  same  subject-matter  of  litigation  merely 
because  they  have  from  negligence,  inadvertence,  or  even 
accident,  omitted  a  part  of  their  case  (Henderson  v. 
Henderson,  3  Hare  115).  Thus,  they  may  not  split  their 
cause  of  action  (Russell  v.  Waterford  Railway  Co.,  16 
L.  R.  I.  314 ;  McDougall  v.  Knight,  25  Q.  B.  D.  i ;  and 
see  County  Court  Act,  1888,  s.  81);  or  their  relief  (Serrao 
V.  Noel,  15  Q.  B.  D.  549  ;  Wright  v.  General  Omnibus  Co., 
2  Q.  B.  D.  271);  or  set  up  facts  which  were  available  for 
them  under  any  of  the  issues  tried  in  the  former  action 
(Jewsbury  t?.  Mummery,  L.  R.  8  C.  P.  56 ;  Bagot  v, 
Williams,  3  B.  <fe  C.  239 ;  Dunn  v.  Murray,  9  B.  &  C.  780). 
And  if  all  matters  in  difference  are  referred,  this  is  an 
estoppel  as  to  every  claim  falling  within  the  scope  of  the 
reference  (Smith  v.  Johnson,  15  East  213;  Dunn  v, 
Murray,  supra  ;  Henderson  v,  Henderson,  supra) ;  though 
not  as  to  others  outside  it  (Ravee  v.  Farmer,  4  T.  R.  146  ; 
see  Rhodes  v.  Airedale  Commissioners,  i  C.  P.  D.  402). 

But  plaintiffs  are  not  bound,  nor  estopped  if  they  fail,  to 
join  distinct  causes  of  action  though  arising  in  respect  of 
the  same  transaction  (Brunsden  v.  Humphrey,  14  Q.  B.  D. 
141);  or  distinct  equities  entitling  to  the  same  relief 
(Hunter  v.  Stewart,  31  L.  J.  Ch.  346  ;  and  see  as  to  this 
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case,  Piggott,  Foreign  Judgments,  pp.  48-51).  Nor  are 
defendants  obliged  to  litigate  all,  or  any,  of  their  defences 
in  a  particular  suit  (Hewlett  v.  Tarte,  loC.  B.  N.  S.  813; 
Davies  v.  Hedges,  L.  R.  6  Q.  B.  687  ;  Houston  v.  Sligo,  29 
Ch.  D.  448;  Caird  v.  Moss,  33  Ch.  D.  22);  d,  fortiori,  no 
estoppel  arises  if  the  parties  had  no  opportunity  of  obtain- 
ing in  the  former  suit  the  relief  sought  in  the  latter  (Nelson 
V.  Couch,  15  C.  B.  N.  S.  99 ;  The  Orient,  L.  R.  3  P.  C.  696  ; 
The  Sylph,  L.  R.  2  Ad.  24) ;  or  if  the  question  raised  in 
the  second  action  was  not,  and  could  not  properly  have 
been,  decided  in  the  former  suit  (Bainbrigge  v.  Baddeley,  2 
Phil.  705;  Toulmin  v,  Copland,  Ihid.  711;  Blake  v. 
O'Kelly,  9  Ir.  R.  Eq.  54;  Houston  v,  Sligo,  supra  \  Wor- 
man  v,  Worman,  43  Ch.  D.  296) ;  or  if,  though  in  fact 
raised  and  decided,  it  was  unnecessary  to  the  decision 
(Concha  v.  Concha,  11  App.  Cas.  541).  In  criminal  cases 
a  similar  rule  prevails;  an  acquittal  or  conviction  being 
conclusive  upon  a  second  indictment,  either  for  the  same 
offence,  or  for  any  other  of  which  the  prisoner  might  have 
been  convicted  under  the  first.  So,  where  the  first  offence 
was  the  subject  of  summary  proceedings,  and  the  defendant 
is  accused  a  second  time,  upon  summons  or  indictment,  for 
the  same  offence,  whether  charged  in  the  original  or  in  a 
more  aggravated  form  [Tay.  ss.  17  05-1 7 10;  i  Russ.  Cr. 
38  et  seq, ;  Ros.  Cr.  Ev.  187-189  ;  Warburton  Lead.  Cas. 
in  Cr.  Law,  228—231;  R.  v.  Miles,  24  Q.  B.  D.  423; 
Ryley  v.  Brown,  17  Cox  79]. 


EXAMPLES. 


Admissible. 


Inadmissible. 


(a)  A.,  as  public  officer  of  a 
bank,  having  obtained  judgment 
against  B.  for  a  debt  due  to  the 
bank,  arrests  him  for  a  greater 
amount  than  is  adjudged  due. 
In  a  subsequent  action  for  mali- 
cious arrest  by  £.  against  A.  per- 
sonally, A.  is  estopped  from  dis- 
puting the  correct  amount  of  the 
debt,  though  in  the  former 
action  he  sued  in  autre  droit 
(Spencer  v,  Thompson,  6  Ir. 
L.  R.  N.  S.  537). 

Certain  tenants  of  a  manor,  on 
hehalf    of   themselves  and    all 


(a)  A.  is  convicted  of  forging 
B.  's  signature  to  a  bill  of  exchange. 
B.  is  afterwards  sued  by  C,  to 
whom  A  has  transferred  the 
bill.  A.  's  conviction  is  not  ad- 
missible to  prove  the  forgery 
(per  Blackburn  J.,  in  Castrique  v. 
Lnri,  L.  R  4  E.  &  I.  434.  For 
a  converse  case  see  R.  v.  Fon- 
taine Moreau,  1 1  Q.  B.  1028). 

A.,  as  administratrix  of  B.  (her 
deceased  husband),  obtains  judg- 
ment against  a  railway  company, 
under  Lord  Campbell's  Act,  for 
damages  for  B.  *s  death  from  a 


CHAP.  XXXVII.] 


JUDGMENTS. 


2S9 


AdmissibU, 

other  tenants,  sae  the  lord  in 
respect  of  a  manorial  right.  The 
judgment  in  this  suit  is  conclu- 
sive  in  an  action  for  tlie  same 
cause  between  a  subsequent 
lord  and  other  tenants,  the  two 
sets  of  parties  being  privy  in 
estate  (Llanover  v.  Homfrey,  19 
Gh.  D.  224). 

A  judgment  in  a  suit  between 
A.,  the  incumbent  of  a  living, 
and  C,  the  patron,  deciding  that 
the  living  was  vacant  on  the 
grounds  of  A.'s  resignation,  is 
conclusive  in  an  action  by  B.,  the 
succeeding  incumbent,  against 
A.,  in  which  the  question  was 
whether  A.'s  resignation  was 
valid  (Reichel  v,  McGrath,  14 
App.  Gas.  665). 


Inadmisetble. 

collision.  She  is  not  estopped 
from  afterwards,  as  adminis- 
tratrix, suing  the  company  for 
injury  to  B.  's  personal  estate  by 
the  same  accident,  since  in  the 
former  action  she  represented 
B.'s  widow  and  children  person- 
ally, and  in  the  latter  B.'s  estate 
merely  (L^gott  v.  G.  N.  R-,  1 
Q.  B.  D.  599). 

A  judgment  in  a  probate  suit 
between  the  executor  and  next 
of  kin  of  a  testator,  in  which 
the  domicil  of  the  latter  was 
declared  to  be  English,  does 
not  estop  the  next  of  kin  from 
bringing  a  subsequent  action 
against  the  residuary  legatee,  in 
which  the  question  was  whether 
the  domicU  was  not  Chilian, 
and  as  such  did  not  deprive  the 
testator  of  the  power  to  bequeath 
more  than  a  quarter  of  his  pro- 
perty to  strangers,  the  executor 
not  representing  the  parties  in 
such  a  dispute,  and  the  question 
of  domicil  being  also  unneces- 
sary to  the  former  decision 
(Concha  v.  Concha,  1 1  App.  Cas. 
541) ;  so  a  judgment  against  an 
executor  does  not  bind  a  devisee 
(Harvey  v,  Wilde,  L.  R.  14  Eq. 

438). 

A.  sues  B.  for  necessaries  sup- 
plied to  B.'s  wife  whilst  living 
apart  from  him.  B.  's  defence  is 
that  his  wife  was  living  in 
adultery  at  the  time.  A  verdict 
in  former  divorce  proceedings 
finding  that  B.*s  wife  had  com- 
mitted adultery,  but  followed 
by  a  judgment  dismissing  B.'s 
petition  on  the  ground  of  his 
own  adultery,  is  not  admissible 
against  A.  to  prove  the  wife's 
adultery  (Needham  v.  Brenmer, 
L.  R.  I.  C.  P.  583  ;  contra  Day  v. 
Spread,  Jebb  &  B.  163,  where  a 
similar  judgment  was  considered 
as  primd  facity  though  not  con- 
clusive evidence,  on  the  ground 
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(b)  A.  recovers  judgment 
against  B.  for  a  debt,  B.  Jiving 
pleaded  bat  failed  to  prove  pay- 
ment. This  judgment  is  con- 
elusive  proof  that  the  debt  was 
owing,  in  a  subsequent  action 
brought  by  B.  against  A.  to 
recover  the  money,  on  the  ground 
that  he  had  since  found  A.'s 
receipt  for  its  payment  (Mar- 
riott  r,  Hampton,  2  Smith,  L.  C. 
9th  ed.  441). 

A.  being  sued  by  a  company 
for  unpaid  premium  and  calls, 
obtains  judgment  on  the  ground 
that  he  was  never  legally  a  share- 
holder. This  judgment  is  con- 
clusive in  A.'s  favour  in  a  subse- 
quent action  by  him  against  the 
company  to  recover  monies  paid 
by  him  as  a  shareholder  (Ali- 
son's case,  L.  K.  9  Ch.  App.  24). 

In  a  claim  by  A.  and  B.  to 
administration  of  the  goods  of 
C,  deceased,  a  grant  Is  made  to 
A.  on  the  ground  that,  *'  as  far 
as  appears  by  the  evidence,"  A. 
is  next  of  kin  to  C.  This  judg- 
ment is  conclusive  proof  that  A. 
is  nearer  of  kin  than  B.,  in  a 
suit  between  them  for  the  distri- 
bution of  the  effects  of  C.  (Barrsv . 
Jackson,  i  Phil.  582 ;  Spencer  v, 
Williams,  L.  R.  2  P.  &  D.  230  ; 
Hankin  v.  Turner,  10  Ch.  D.  372  ; 
and  see  Concha  r.  Concha,  11 
App.  Cas.  541). 


Inadmissible. 

that  A.  might  be  considered  as 
claiming  through  the  wife  ;  see 
also  Keegau  v.  Smith,  5  B.  &  C. 

377). 
A.,  the  incoming  tenant  of  a 

public-house,    applies    for,   but 

fails  to  obtain,  a  new  licence. 

This  is  no  bar  to  B.,  a  subsequoit 

tenant,  obtaining  either  a  new 

licence,  or  a  transfer  of  the  old 

one  from  A.'s  predecessor  (R.  v. 

Upper  Osgoldcross,  53  J.  P.  23  ; 

see  R.  V.  Thomas,  1892,   i  Q.  B. 

426). 

(b)  A.  sues  B.  for  damages  for 

false  imprisonment  and  obtains 

judgment.    A.  is  not  barred  from 

afterwards  suing  B.  for  damages 

for  malicious    prosecution,  the 

cause  of  action  being  different, 

though  the  jury  in  the  former 

trial  were  misdirected  to  consider 

B.  's  malicious  conduct  (Guest  r. 

Warren,  9  Ex.  R.  379). 


The  ownerof  vessel  Al.  recovers 
judgment  against  the  owner  of 
vessel  B.  for  damages  for  a  colli- 
sion caused  by  the  negligence  of 
B.'s  captain.  The  owner  of  B.  is 
not  estopped  by  this  judgment 
from  recovering  damages  from 
the  owner  of  A.  for  the  same 
collision  as  being  caused  by  the 
negligence  of  A.'s  captain  (The 
Calypso,  I  Swa.  Ad.  28). — So, 
where,  in  the  first  action,  vessel 
B.  was  in  tow  of  vessel  C.  at  the 
time  of  the  collision,  and  at  the 
trial  the  owners  of  C.  were  let  in 
to  defend  ; — ^a  judgment  by  A. 
against  B.  does  not  estop  B.  from 
bringing  a  subsequent  action 
against  C,  the  issue  being 
different  (Shankland  v.  Baine, 
1 88 1,  cited  Pritch.  Adm.  Dig. 
660). 
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A.  snes  B.  in  the  Countj  Court 
for  damages  for  wrongful  dis- 
missal. A  judgment  against  A. 
in  this  action  bars  a  subsequent 
claim  before  justices  against 
£.  to  recover  his  wages;  the 
question  in  the  two  proceedings 
being  the  same — t^.,  whether  the 
discharge  was  wrongful  (Rout- 
ledge  V.  Hislop,  29  L.  J.  M.  C. 
90). 

A.  sues  B.  in  the  County  Court 
to  recover  possession  of  certain 
hereditaments.  B.  applies  to  a 
judge  in  chambers  for  a  prohi- 
bition on  the  ground  that  their 
annual  value  exceeds  jf  20.  The 
dismissal  of  this  summons  es- 
tops B.  from  proving  in  the 
action  that  the  premises  are 
of  greater  value  than  ;f20 
(Symonds  v.  Rees,  i  Ex.  D.  41). 

A.  excavates  into  B.'s  mine, 
causing  damage  by  an  inflow  of 
water, — A  recovery  by  B.  bars 
an  action  by  him  for  future 
inflows  through  the  same  exca- 
vation, the  cause  of  action 
being  entire  and  not  continuous 
(Clegg  V.  Dearden,  12  Q.  B. 
576). 

A.  recovers  judgment  against 
B.  for  damages  for  misrepresen- 
tation as  to  the  drainage  of  a 
farm ; — A.  is  estoppedf rom  bring- 
ing an  action  for  future  damage 
resulting  from  the  same  misre- 
presentation, the  cause  of  action 
not  being  continuous  (Clarke  v, 
York,  31  W.  R.  62). 


Inadmissible. 

A.  suesB.  in  the  County  Court 
for  damages  for  wrongful  dis- 
missal. B.,  without  making  any 
set-off  or  counter-claim,  gives 
evidence,  in  justification  of  the 
dismissal,  of  B.'s  negligence  in 
damaging  his  property. — ^A  j  udg- 
ment  against  B.  in  this  action 
does  not  estop  B.  from  seeking 
damages  for  A.'s  negligence 
before  justices,  the  negligence 
justifying  compensation  not 
being  necessarily  sufScient  'to 
justify  dismissal  (Hindley  v. 
Haslam,  3  Q.  B.  D.  481). 


A.  excavating  in  his  own  mine, 
causes  damage  to  B.*s  house  by  a 
subsidence.  A  recovery  by  B.  is 
no  bar  to  an  action  for  a  future 
subsidence  from  the  same  exca- 
vation, the  cause  of  action  being 
continuous,  whether  the  damage 
itself  is  continuous  or  not 
(Mitchell  V,  Darley,  M.  C.  Co. 
II  App.  Cas.  127;  Crumble  v. 
Wallsend  Local  Board,  1891,  i 
Q.  B.  503. — Here  the  cause  of 
action  is  not  the  excavation, 
which  was  perfectly  lawful,  but 
the  damage  from  the  subsidence 
due  to  his  act). 

A.  erects  an  obstruction  on 
B.*s  land. — A  recovery  by  A.  is  no 
bar  to  a  future  action  in  respect 
of  the  same  obstruction,  the 
cause  of  action  being  its  con- 
tinued non-removal  (Holmes  v. 
Wilson,  10  A.  &  E.  503  ;  Thomp- 
son V.  Gibson,  7  M.  &  W.  456 ; 
and  see  Clegg  v,  Dearden,  supra, 
in  which  these  cases  are  distin- 
guished. As  to  successive  judg- 
ments against  a  servant  for 
absenting   himself  from  work, 
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A  mortgagor  covenants  to  pay 
the  principal  sum  secnred  bj  the 
mortgage  and,  by  a  separate 
covenant,  to  pay  interest  at  seven 
per  cent,  "so  long  as  the  prin- 
cipal sum,  or  any  part  thereof, 
remains  unpaid  ;  " — ^a  judgment 
recovered  by  the  mortgagee  for 
principal  and  interest  precludes 
him  &om  bringing  a  second 
action  for  interest  at  the  higher 
rate  accrued  since  the  judgment 
{In  re  Sneyd,  25  Ch.  D.  3$ ;  In 
re  European  C  B.  Co.,  4  Ch.  D. 

33)- 


In  a  probat<e  suit  between  A. 
and  £. ,  a  will,  propounded  by  A. 
is,  under  a  compromise,  admitted 
to  probate  ;  afterwards  £.  ob- 
tains judgment  against  A.  in  a 
chancery  action  setting  aside 
the  compromise  on  the  ground 
that  the  will  was  forged.  This 
judgment  is  conclusive  evidence 
of  the  forgery  in  a  further  pro- 
bate suit  by  B.  against  A.  to 
revoke  the  probate,  although  the 
vbjects  of  the  two  suits  are  differ- 
ent, and  the  relief  sought  in  the 
former  could  not  have  been  ob- 
tained in  the  latter  action  (Priest- 
man  V,  Thomas,  9  P.  D.  210). 


Inadmissible, 

see  Cutler  V.  Turner,  L.  R.  9  Q.  B. 
C02;  and  as  to  continued  false 
imprisonment,  Hardy  v.  Ryle,  9 
B.  &  C.  608). 

A  mortgagor  covenants  to  pay 
the  principal  sum  secured  by 
the  mortgage,  and  by  a  separate 
covenant,  to  pay  interest  at  seven 
per  cent.  "  so  long  as  any  sum 
remains  due  either  on  the  cove- 
nants or  any  judgment  in  re- 
spect thereof."  A  judgment 
recovered  by  the  mortgagee  for 
principal  and  interest  does  not 
bar  a  subsequent  action  for 
interest  at  the  higher  rate 
accrued  since  the  judgment  [In 
re  Sneyd,  supra^  per  Fry,  L.  J.  ; 
and  see  Popple  ?;.  Sylvester,  22 
Ch.  D.  98;  and  Florence  v, 
Jennings,  2  C.  B.  N.  S.  454, 
explained  by  Cotton,  L.  J.  in 
the  first  of  the  above  cases]. 

In  an  administration  suit  to 
which  A.  and  B.  are  parties,  A. 
is  found  entitled  to  certain  pro- 
perty by  purchase;  this  is  no 
bar  to  subsequent  proceedings 
by  B.  against  A.  to  set  aside  the 
purchase  on  the  ground  of  fraud 
(Widgery  v,   Tepper,  7  Ch.    D. 

423). 
In  a  collision  cause  in    the 

Admiralty  Court,  A.  obtains  a 
judgment  in  rem  against  B.'s 
ship ; — A.  is  not  estopped  from 
afterwards  suing  B.  in  personam 
if  the  proceeds  of  the  sale  are 
insufficient  to  pay  his  claim 
(Nelson  v.  Couch,  15  0.  B.  N.  S. 
99). — So  an  action  to  enforce  the 
sale  of  mortgaged  property  does 
not  bar  subsequent  proceedings 
against  the  debtor  for  the  unpaid 
balance  (id.) ;  nor  does  an  exe- 
cutor's action  against  a  legatee 
for  the  sale  of  shares  prema- 
turely transferred  to  the  latter, 
bar  a  subsequent  action  against 
him  to  refund  the  balance  of  the 
legacy  (Whittaker  v.   Kershaw, 
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(c)  A.,  in  a  running-down  case, 
recovers  damages  against  B.  for 
injury  done  to  his  carriage.  A. 
is  estopped  from  afterwards  re> 
covering  damages  for  injury 
done  to  his  horse  by  the  same 
accident  (see  Bninsden  v.  Hum- 
phreys, 14  Q.  B.  D.  141.— So  if 
the  two  injuries  had  been  to 
different  parts  of  his  person, 
ibid.). 

A.  sues  a  railway  company  for 
damage  done  to  certain  sacks  of 
flour  whilst  in  transit,  he  having 
at  *  the  time  notice  from  B.,  tQ 
whom  he  had  sold  other  sacks, 
part  of  the  same  consignment, 
that  such  other  sacks  bEul  also 
been  injured  ;— A.  is  precluded 
from  bringing  a  second  action 
gainst  the  company  for  the 
damage  done  to  B.'s  flour,  there 
being  but  one  cause  of  action, 
and  A.  having  an  opportunity  of 
claiming  for  B.'s  damage  in  the 
first  action  (Russell  v.  Waterford 
Ry.  Co.,  16  L.  R.  Ir.  314). 

A.  sues  B.  for  libellous  state- 
ments contained  in- a  pamphlet ; 
judgment  is  given  forB. ;— A.  is 
estopped  from  bringing  a  subse- 
quent action  against  B.  for  other 
libellous  statements  contained 
in  the  same  pamphlet  (McDou- 
gall  V,  Knight,  25  Q.  B.  D.  i). 

A.  sues  B.  for  three  items  of  an 
account,  and  consents  to  judg- 
ment for  two.  He  is  estopped 
from  afterwards  bringing  an 
action  for  the  third  (Bagot  v, 
Williams,  3  B.  &  G.  235  ;  Dunn  v, 
Murray,  9  B.  &  G.  780). 

A.  summonses  B.  before  a 
magistrate  for  furious  driving, 
and  is  awarded  compensation  ; — 
he  is  estopped  from  afterwards 
suing  B.  for  further  compen- 
sation (Wright  V,  London  Gene- 


lnadmi$sible. 

45  Ch.  D.  320,  327  ;  see,  how- 
ever, Wright  V.  London  G.  O. 
Go.,  infra), 

(e)  A., in  a  running-down  case, 
recovers  damages  against  B.  for 
injury  done  to  his  carriage:  A. 
is  not  estopped  from  afterwards 
recovering  damages  for  injury 
done  to  his  person  by  the  same 
accident,  injury  to  property  and 
injury  to  person  giving  rise  to 
distinct  causes  of  action  which 
be  is  not  bound  to  join  (Bruns- 
den  V,  Humphreys,  »u^a), 

A  recovers  judgment  against 
B.  for  obstructing  a  watercourse, 
B.'s  defence  being  a  denial  of 
the  obstruction.  In  a  second 
action  for  a  subsequent  obstruc- 
tion, B.  is  not  precluded  from 
denying  A.'s  right  to  the  water- 
course (Bvelyn  v.  Haynes,  ex- 
plained in  Outram  v,  Morewood, 
3  East  365)  ;  so  if  B.  is  sued  for 
rent,  and  lets  judment  go  by 
default,  he  is  not  estopped  in  a 
second  action  for  subsequent 
rent  from  raising  a  det-off  which 
he  omitted  from  the  first  (How- 
lett  V,  Tarte,  10  C.  B.  N.  S.  813). 

A.  sues  B.  for  the  price  of  a 
kitchen-range  and  obtains  judg- 
ment. B.  is  not  estopped  from 
afterwards  suing  A.  for  negli- 
gence in  the  construction  of  the 
range  (Rigge  v,  Burbidge,  15 
M.  &  W.  598 ;  Davis  v.  Hedges, 
L.  R.  6  Q.  B.  687). 

A.  sues  B.  in  the  County  Court, 
B.  pleading  a  cross  claim  exceed- 
ing the  amount  recoverable  in 
a  County  Court  ; — B.  is  not 
estopped  from  recovering  the 
balance  of  his  claim  against  A. 
in  a  second  action  (Webster  v, 
Armstrong,  54  L.  J.  Q.  B.  236 ; 
aliter  if  the  plaintiff  abandons 
part  of  an  entire  claim  in  order 
to  sue  in  the  County  Court,  see 
County  Court  Act,  1888,  s.  81 ; 
Vines  v,  Arnold,  8  C.  B.  632). 
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Admissible. 

ral  Omnibus  Co. ,  2  Q.  B.  D.  271  *i 
but  see  supra^  Nelson  v.  Couch, 
and  Whittaker  v  Kershaw). 

A.  sues  B.  in  the  Chancery 
Division  for  the  delivery  up 
of  certain  shares,  and  obtains 
judgment  by  consent ; — A.  is 
estopped  from  afterwards  suing 
B.  in  the  Queen's  Bench  Division 
for  damages  for  the  detention  of 
the  shares,  as  the  cause  of  action 
is  the  same,  and  the  latter  relief 
might,  and  ought  to,  have  been 
sought  in  the  former  action 
(Serrao  v.  Noel,    15  Q.    B.   D. 

549). 
A.  obtains  a  judgment,  finding 

assets  against  B.,  as  executor  ; — 

in  a  subsequent  action  by  A.  for 

devastavit,  B.  is  estopped  from 

proving  that  he  misapplied  the 

assets  with  A.'s  consent,  as  this 

is  in  effect  a  plea  of  no  assets, 

which  B.  might  have  proved  by 

the    same  facts  in  the  former 

action  (Jewsburv  v.  Mummery, 

L.  R.  8  C.  P.  56)! 


A.  in  a  partnership  suit  against 
B.  obtains  a  decree  ordering  a 
reference  to  a  master  to  compute 
what  is  due  to  him  upon  all 
accounts  in  question  in  the 
pleadings,  under  which  re- 
ference only  a  portion  of  the 
transactions  of  the  partner- 
ship are  gone  into  ; — A.  cannot 
afterwards  sue  B  in  respect  of 
the  others  (Henderson  v.  Hen- 
derson, 3  Hare,  100). 


A.  is  indicted  for  the  murder 
of  B.  and  acquitted.    He  cannot 


Inadmissible. 

A.  sues  B.  for  rescission  of  a 
contract,  judgment  being  given 
for  B.  A.  is  not  estopped  from 
afterwards  suing  B.  for  damages 
for  its  breach  (Callaadar  v.  Ditt- 
rich,  4  M.  &  G.  68). 


A.,  as  B.'s  executor,  files  a  bill 
against  C,  as  executor  de  son 
tort,  for  administration  of  B.*s 
estate,  also  raising  issues  in  the 
bill  as  to  the  validity  of  a  trans- 
feror stock  from  B.  toC,  and  as 
to  B.'s  sanity  at  the  time; — An 
ordinary  decree  for  adminis- 
tration is  granted  without  men- 
tion of  these  issues.  This  decree 
does  not  preclude  A.  from  raising 
the  same  issues  in  a  subsequent 
suit  against  C,  as  they  could  not 
have  been  properly  determined 
in,  and  were  not  relevant  to,  the 
relief  sought  by  the  former  suit 
(Blake  v,  O'Kelly,  9  Ir..  R.  Eq. 
54  ;  see  Bainbrigge  v.  Baddeley, 
2  Phil.  705). 

A.  files  a  bill  in  equity  against 
a  company,  claiming  to  be  ad- 
mitted as  a  shareholder  upon 
the  ground  that  he  is  the  trans- 
feree of  certain  shares ; — he  is 
not  estopped  from  afterwards 
filing  a  bill  against  the  same 
company  claiming  to  be  admitted 
as  a  shareholder  on  the  ground 
that  the  course  of  dealing  adop- 
ted by  the  company  with  respect 
to  the  issue  of  shares  entitled 
him  to  membership  (Hunter  v. 
Stewart,  31  L.  J.  Ch.  336). 

A.  is  indicted  for  wounding, 
with  intent  to  kill  B. ;  an  ac- 
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Admisiiible. 

afterwards  be  indicted  for  the 
manslaughter  of  B. ;  nor  vice 
versd  (2  Hale,  246 ;  Holcroft's 
Case,  4  Rep.  46  b. ;  R.  v,  Toovey, 
13  Cox  217). 

A.  is  convicted  before  justices 
of  a  common  assault  npon  B. ; — 
he  cannot  afterwards  be  indicted 
upon  the  same  facts  for  wound- 
ing with  intent  to  murder  B. 
(R.  V.  Stanton,  5  Cox  324 ;  R.  v. 
Ebrington,  i  B.  &  S.  688). 


InadmMsUde. 

quittal  or  conyiction  on  this 
charge  is  no  bar  to  a  subsequent 
indictment  on  the  same  facts 
for  the  murder  of  B.  (R.  v.  de 
Salvi,  cited  B.  v,  Morris, 
L.  R.  I.  C.  C.  90). 

A.  is  convicted  before  justices 
of  a  common  assault  upon  B.  ; — 
this  conviction  is  no  bar  to  a 
subsequent  indictment  upon  the 
same  facts  for  B.*s  murder,  man- 
slaughter, or  rape  (see  R.  v. 
Miles,  24  Q.  B.  D.  423,  per 
Hawkins,  J. ;  R.  v.  Morris, 
eujpra). 


JUDGMENTS  IN  PERSONAM  AS  AFFEGTINa 
STRANGEBS. — A  judgment  in  persona/m  is  no  evidence  of 
the  truth  either  of  the  decision  or  of  its  grounds,  between 
strangers  or  a  party  and  a  stranger,  except  (i)  upon  ques- 
tions of  public  and  general  interest;  (2)  in  bankruptcy, 
administration,  and  divorce  to  a  limited  extent ;  (3)  when 
so  operating  by  contract  or  admission. 

Principle. — Against  Strangers.  Though  the  above  rule 
is  well  settled,  the  reasons  of  the  rule  are  by  no  means  so 
clear.  Such  judgments,  when  tendered  against  strangers, 
are  sometimes  said  to  be  excluded  as  opinion  evidence  (R. 
V,  Moreau,  11  Q.  B.  1028);  sometimes  as  hearsay  (Steph. 
art.  14  ;  Whart.  s.  820 ;  though  it  has  been  objected  to 
this  view  that  even  if  the  judge  were  called  as  a  witness  he 
would  not  be'  competent  either  to  pronounce  or  to  prove 
his  judgment,  "An  English  Evidence  Code,"  Sol.  Jour. 
Sept.  5,  1877) ;  but  more  commonly  on  the  ground  expressed 
in  the  maxim  res  inter  alios  a^ta  {prjvdicata)  alteri  nocere 
non  debet,  it  being  considered  unjust  that  a  man  should  be 
affected,  and  still  more  that  he  should  be  bound,  by  proceed- 
ings in  which  he  could  not  make  defence,  cross-examine,  or 
appeaL  This,  however,  though  a  legitimate  ground  for 
refusing  conclusiveness  to  such  judgments,  seems  hardly  a 
satisfactory  reason  for  denying  them  admissibility,  since  it 
is  to  be  remembered  that  the  objection  of  res  inter  alios 
acta  will  not  suffice  to  exclude  other  and  less  solemn  acts  of 
strangers  if  relevant  to  the  issue  {ant^,  Similar  Facts).  It 
is  sometimes  said  that  if  a  man  is  not  to  be  bound  by  the 
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acts  of  strangers,  neither  should  they  be  given  in  evidence 
against  him  (Stark.  Ev.  83-85 ;  Broom's  Legal  Maxims, 
909)  ;  but  there  is  of  course  no  connection  between  the  two ; 
and  in  the  majority  of  cases  even  a  man's  own  acts  are  not 
conclusive,  though  they  may  always  be  given  in  evidence 
against  him  (see  a  criticism  of  the  above  maxim  by  Mr. 
C.  H.  Barrows,  i  Am.  L.  Rev.  350). — For  strangers  against 
parties.  Judgments  in  personam  are  said  not  to  be  evidence 
for  a  stranger  even  against  a  party,  because  their  operation 
would  thus  not  be  miUiuiL  This  also,  however,  would  seem 
to  be  rather  an  objection  to  conclusiveness  than  to  admissi- 
bility. 

[Tay.  ss.  1 682-1 683,  1694;  Best,  s.  590;  Ros.  N.  P. 
190-192  ;  Steph.  art.  44 ;  Whart.  ss.  820-823.] 

(i)  Public  Eights.  ^''^ —-Judgments  and  verdicts  upon 
public  or  general  rights  are  not  only  conclusive  between 
parties  and  privies,  but  are  primd  facie  evidence  of  the 
matter  decided  between  strangers  or  a  party  and  a  stranger. 
They  are  not,  however,  conclusive  in  such  cases,  for  the 
general  reasons  stated  supra  (Stark.  Ev.  387-388  ;  Tay.  s. 
1684;  i°  Petrie  v.  Nuttall,  11  Ex.  569,  in/ra,  p.  298, 
the  Court  however  remarked  that  such  a  judgment  was 
"  possibly  conclusive,"  and  this  is  adopted  by  Steph.  art. 
44,  illustr.  f. ;  sed  qu,). 

They  are  sometimes  regarded  as  a  species  of  judgment  in 
rem,  but  are  more  usually  considered  as  in  the  nature  of, 
though  stronger  than,  reputation  (Stark.  386 ;  Tay.  s.  624). 
They  are  not  receivable,  however,  in  other  cases  in  which 
reputation  is  evidence— c.^.,  pedigi'ee  {ante,  p.  201). 

Neither  interlocutory  judgments,  awarcb,  nor  claims  not 
prosecuted  to  verdict  or  judgment  are,  as  we  have  seen, 
admissible  under  this  head  (a>nte,  p.  188). 

[Stark.  Ev.  386-388;  Tay.  ss.  624-626;  1682-1684; 
Ros.  N.  P.  190-192  ;  Steph.  art.  44;  Whart.  ss.  200,  794; 
and  see  ante,  pp.  187-188.] 

(2)  Bankruptcy,  Administration,  Divorce.  ^^^  — In  bank- 
ruptcy, administration,  and  winding-up  proceedings  judg- 
ments are  received  as  primd  facie  proof  of  debt  even  against 
strangers. 

To  guard  against  fraud,  collusion,  and  the  miscarriage 
of  justice,  however,  the  Court  will,  where  there  are 
circumstances  of  suspicion,  inquire  into  the  consideration 
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for,  and  if  necessaiy  reject,  the  judgment,  either  at  the 
instance  of  the  trustee,  or  of  the  debtor  himself  {Ex  parte 
Lennox,  16  Q.  B.  D.  315  ;  Exparte  Flatau,  22  Q.  B.  D.  83). 
And  when  the  only  evidence  of  debt  was  a  judgment 
obtained  since  the  bankruptcy,  the  proof  was  rejected 
{Exparte  Bonham,  14  Q.  B.  D.  605). 

For  bankruptcy  cases  in  which  the  parties  have  or  have 
not  been  precluded  on  the  ground  of  election  from  bringing 
subsequent  actions,  see  In  re  Bremner,  10  Ch.  App.  379  ; 
Exparte  Collins,  Re  Crook,  66  L.  T.  29 ;  In  re  Davidson,  13 
Q.  B.  D.  50. 

In  Divorce  proceedings,  the  Queen's  Proctor  or  co- 
respondent may  take  advantage  of  (Conradi  v,  Conradi, 
L.  R.  I  P.  (fe  D.  514),  though  he  is  not  necessarily  bound 
by  (Harding  v,  Harding,  34  L.  J.  Mat.  129),  a  previous 
judgment  between  the  petitioner  and  respondent.  The 
reasons  for  this  exception  to  the  principle  of  mutuality  are 
peculiar  to  the  Divorce  Division. 

(3)  Contract  and  Admission.^'') — A  stranger  to  a  judg- 
ment may  also  be  bound  by  it  if  he  has  expressly  so  con- 
tracted. Thus,  if  A.  contract  to  indemnify  B.  against  any 
damages  recoverable  against  the  latter  by  C,  and  B.  has 
bond  fide  defended  the  action  and  paid  the  amount,  the 
judgment  will  be  conclusive  of  A.'s  liability.  But  this  does 
not  apply  where  B.  has  no  contract  with,  but  merely  a 
claim  against,  A.  for  such  indemnity  (Parker  v,  Lewis,  8  Ch. 
App.  1035;  Ex parteY oxxng, Re  Eatchen,  17  Ch.  D.  608). 

A  record  is  also  sometimes  received  in  favour  of  a  stranger 
against  one  of  the  parties,  as  containing  a  solemn  admission 
by  such  party  in  a  judicial  proceeding,  with  respect  to  a 
certain  fact.  This  is  no  real  exception,  however,  to  the 
rule  requiring  mutuality,  since  the  record  is  not  received  as 
a  judgment  conclusively  establishing  the  fact,  but  merely 
as  the  deliberate  declaration  of  the  party  that  the  fact  was 
so.  It  belongs  therefore  to  the  subject  of  admissions  rather 
t  han  to  that  of  judgments. 

[i  Greenleaf,  s.  527  a;  Tay.  s.  1694;  Steph.  art.  44; 
Whart,  ss.  758,  836-837.] 
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Admissible, 


Inadmissible. 


(a)  A.  snes  B.  for  trespassing 
upon  his  land,  B.*s  defence  being 
that  the  land  was  part  of  a  high- 
way ; — a  previous  conviction 
against  A.  for  nuisance  in  ob- 
structing the  highway  at  the 
spot  in  question  is  primd  facie 
evidence  that  such  spot  was  part 
of  the  highway  (Petrie  v.  Nut- 
tall,  II  Ex.  569). 

(6)  A.  recovers  a  judgment  for 
debt  against  B.,  who  aiterwards 
becomes  bankrupt ; — the  judg- 
ment is  primd  facie  evidence  of 
the  debt  against  B.  's  trustee  and 
other  creditors.  {Ex parte  Ander- 
son, In  re  Tollemache  14  Q,  B.  D. 
606). 

A.,  a  creditor,  recovers  judg- 
ment for  his  debt  against  B.'s 
executors  ; — in  a  suit  for  the  ad- 
ministration of  B.'s  estate,  this 
judgment  is  jpriwi4/acie  evidence 
of  A.'s  debt  against  C.  &  D., 
the  persons  interested  in  the 
realty,  though  they  are  not 
privies  in  estate  to  B.  (Harvey 
V,  Wilde,  L.  R  14  Eq.  438.  In 
this  case  the  executors  were  also 
trustees  for  the  real  estate,  but 
that  fact  was  held  to  make  no 
difference). 

A.  petitions  for  divorce  by 
reason  of  his  wife's  adultery 
with  B.,  the  petition  being  dis- 
missed on  the  ground  of  A.'s 
own  adultery ; — ^this  dismissal 
is  conclusive  to  prove  A.'s  adul- 
tery in  a  second  petition  against 
his  wife  for  adultery  with  C,  in 
which  suit  (neither  the  wife  nor 
C.  appearing)  the  Queen's  Proctor 
had  intervened  (Conradi  v,  Con- 
radi,  L.  R.  i  P.  &  D.  540). 

(c)  A.  pleads  guilty  to  a  crime 
and  is  convicted  ;  the  record  of 
judgment  upon  this  plea  is  ad- 


(a)  In  an  action  by  a  master 
against  his  servant  for  negli- 
gently injuring  C.'s  horse,  a 
judgment  recovered  by  C. 
against  the  master  for  such  in- 
jury is  not  admissible  to  prove 
the  servant's  negligence  [Green 
V,  New  River  Co.,  4  T.  R.  590. 
Aliter  to  show  the  amount  re- 
covered by  C.  For  other  exam- 
ples see  ante,  p.  274]. 

(6)  On  the  trial  of  A.  as  acces- 
sory to  a  felony  committed  by  B. , 
the  conviction  of  B.,  though  ad- 
missible to  prove  that  fact,  is  no 
evidence  of  B.'s  guilt.  [See  R. 
/'.  Turner  i  Moo.  C.  C.  347  ;  i 
Lewin  121 ;  Steph.  art.  40,i]Iustr. 
d.]  In  R.  V.  Blick,  4  C.  &  P.  377, 
however,  the  conviction  of  the 
thief  was  held  evidence  of  his 
guilt  against  the  receiver;  and 
in  R.  V.  M*Cae,  Jebb  C.  C. 
120,  on  the  trial  of  the  receiver, 
the  record  of  the  acquittal  of  the 
thief  was  by  eleven  judges  held 
admissible  to  contra^ct  the  let- 
ter's testimony  that  he  had  com- 
mitted the  crime.  No  reasons 
are  given.  See  Tay.  s.  1693, 
I  Russ.  Cr.  183,  184,  Ros.  Cr.  Ex. 
(iithed.)  50,  863.] 

A.  obtains  a  decree  nisi  for 
a  divorce  against  his  wife,  who 
had  pleaded,  but  failed  to  prove, 
A.'s  own  adultery.  This  decree 
does  not  debar  the  Queen's  Proc- 
tor from  proving  A.'s  adultery  on 
an  intervention  in  which  the 
Queen's  Proctor  alleges  the  same 
charges  against  A.,  supported 
by  fresh  evidence  (Harding  r. 
Harding,  34  L.  J.  Mat.  124; 
Gladstone  v.  Gladstone,  L.  R. 
3  P.  &  D.  260). 

(c)  A.  pleads  not  guilty  to  a 
crime,  but  is  convicted; — the  re- 
cord of  judgment  upon  this  plea 
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Adnmiihle. 

missible  against  him  in  a  civil 
action,  as  a  solemn  judicial  con- 
fession of  the  fact  (R.  v,  Fontaine 
Moreau,  11  Q.  B.  1033). 

A.  sues  B.  (a  carrier)  for  goods 
delivered  to  the  latter.  A  judg- 
ment  recovered  by  B.  against  C, 
to  whomB.  had  entrusted,  but 
who  had  lost,  them,  is  admissi- 
ble against  B.,  as  amounting  to 
an  admission  by  him  that  he  had 
received  the  goods  (Tilley  v. 
Cowling,  I  Ld.  Raymond,  744. 
For  a  case  in  which  a  party 
having  obtained  the  benefit  of  a 
judgment  upon  one  construction 
of  a  deed  was  estopped  from 
deriving  a  benefit  from  an  oppo- 
site construction  in  an  action 
against  a  third  party,  see  Gandy 
V.  Gandy,  30  Ch.  D.  57). 


InadmisiiUe. 

is  not  receivable  against  A.  in  a 
civil  action  as  an  admission  to 
prove  his  guilt  (R.  v.  Warden  of 
the  Fleet,  12  Mod.  339  ;  see  other 
cases,  I  Greenleai,  s.  527,  a). 
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CHAPTER  XXXVIII. 

PROBATES,  VERDICTS,  AWARDS,  DEPOSITIONS  IN 

FORMER  TRIALS,  ETC. 

PROBATES  AND  LETTEBS  OF  ADMINISTRATION.— 

Probate  of  a  will  of  Personalty,  whether  in  solemn  or 
common  form,  is  an  adjudication  in  rem,  and  until  revoked 
affords  conclusive  evidence  against  all  persons  of — (i)  The 
appointment  of  the  executor ;  (2)  the  validity  of  the  will, 
and  its  execution  according  to  the  law  of  the  testator's 
domicil  (Wicker  v,  Hume,  7  H.  L.  C.  120;  Concha  v. 
Concha,  11  App.  Cas.  541);  as  well  as  of  (3)  its  contents, 
the  original  will  not  being  even  admissible  for  this  purpose 
(Pinney  v.  Pinney,  8  B.  &  C.  135;  Pinney  v.  Hunt, 
6  Ch.  D.  243);  and  this  applies  to  every  part  of  the  will; 
thus  the  probate  is  conclusive  proof  of  a  legacy  which 
might  have  been  expunged  on  the  ground  of  forgery 
(Williams  on  Executors,  382),  or  of  a  will  or  codicil 
being  distinct  instruments,  though  written  on  the  same 
paper  (Baillie  v.  Butterfield,  i  Cox  Eq.  392). 

A  decree,  establishing  the  will  and  pronounced  in  a  con- 
tentious suit,  binds  the  next  of  kin,  though  not  cited  or 
intervening,  provided  they  were  cognisant  of  the  suit,  and 
had  an  opportunity  of  intervening;  though  a  decree 
founded  on  a  compromise  only  binds  the  parties  to  the 
compromise  (Wytcherley  v.  Andrews,  L.  R.  2  P.  &  D. 
327 ;  Norman  v.  Stairs,  6  P.  D.  619). 

In  the  same  way  letters  of  administration  are,  until 
recalled,  conclusive  even  against  strangers  of  the  title  of 
the  administrator ;  and,  against  parties  and  privies,  of  the 
persons  who  are  next  of  km  (Barrs  v,  Jackson,  i  Plul.  582  ; 
Spencer  v.  Williams,  L.  R.  2  P.  &  D.  230;  Hankin  v. 
Turner,  10  Ch.  D.  372 ;  see  Concha  v.  Concha,  n  App.  Cas* 
S4i). 
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Furthermore,  no  evidence  to  impeach  the  prohate  or 
letters,  even  on  the  grounds  of  fraud  or  forgery,  is  in 
general  admissible,  except  in  proceedings  taken  in  the 
Probate  division  for  their  revocation  (Melhuish  v.  Milton, 
3  Ch.  D.  27 ;  Priestman  v.  Thomas,  9  P.  D.  210);  though 
it  has  been  said  that  even  in  other  Courts  the  title  of  the 
executor  or  administrator  may  be  defeated  by  showing 
want  of  jurisdiction — e.g.,  that  the  supposed  testator  or 
intestate  is  alive  (Allen  v.  Dundas,  3  T.  B.  125;  Tay. 
s.  1 7 14;  Williams  on  Executors,  1903;  and  see  Concha  v. 
Concha,  supra  ;  and  a  discussion  of  the  validity  of  adminis- 
tration to  the  estate  of  a  living  person,  in  i  Am.  Law 
Rev.  N.  S.  337);  or  that  the  value  required  a  higher 
stamp  (Ros.  N.  P.  201,  265);  or  that  the  seal  is  forged 
(Williamson  Executors,  1903 ;  Ros.  N.P.  202) ;  or  that  the 
grant  has  been  revoked  (B.  N.  P.  247). 

Probates  and  letters  are  not,  as  we  have  seen  {cmte, 
p.  280)  conclusive,  or  even  perhaps  admissible,  evidence  of 
the  following  matters : — ^The  death  of  the  testator  or  in- 
testate (Thompson  v.  Donaldson,  3  Esp.  6^ ;  Moons  v, 
de  Bemales,  i  Rus.  301,  306;  French  v,  French,  i  Dick. 
268 ;  for  this  is  said  to  be  a  matter  of  inference,  and  not 
of  adjudication,  the  grant  assuming  the  fact  of  death; 
contra,  Reilly  v.  Fitzgerald,  6  Ir.  Bq.  R.  349  ;  Ee  Jackson, 
1892,  P.  25s);  his  domicil  (Concha  v.  Concha,  supra;  in 
Evans  v.  Hacon,  18  Ch.  D.  347,  however,  the  C.  A.  consi- 
dered letters  of  administration  primd  facie  evidence  of 
domicil);  or  the  genuineness  of  the  will  (R.  v.  Buttery, 
R.  &  R.  342 ;  R.  V.  Gibson,  id.  343  n,).  So,  probate  of  a  will 
in  execution  of  a  power  is  no  evidence  of  the  proper  exercise 
of  the  power  (Tay.  s.  17 12,  and  cases  cited);  nor  is  it 
primary  evidence  of  a  declaration  contained  in  the  will  as 
to  pedigree  (cmtCy  p.  198) ;  nor  are  letters  of  administration 
any  evidence  of  the  intestate's  marriage  or  the  reverse 
(Blackham's  case,  cited  in  Barrs  v,  Jackson,  i  Phil.  588,  589). 

Probate  of  a  will  of  Realty  is,  in  like  manner,  while 
unrevoked,  conclusive  evidence  of  the  validity  and  contents 
of  the  will,  if  it  has  been  either  proved  in  solemn  Jorm,  or 
established  by  a  decree  in  contentious  proceedings  (20  &  21 
Vict.  c.  27,  s.  62) ;  but  it  wiQ  not  affect  the  heir,  devisee,  or 
other  person  interested  in  the  realty,  unless  he  has  been 
cited  or  made  a  party  to  the  proceedings,  or  derives  title 
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through  a  pereoa  so  died  or  made  party  {id.s.  63).  Pi-obate 
in  oomm<m  form  of  the  will  is  Oibo  prwnd  Jaeie  evidence 
of  any  "  devise  or  other  testamentary  dispoaition  of  or 
affecting  real  estate  "(hut  not  of  collateral  matters — e.g.,  the 
appointment  ot  a  testamentary  guardian,  Cope  v.  Mooney, 
14  Ir.  L.  R.  N.  8.  250) ;  provided  ten  days'  notice  has  heen 
given  to  the  opposite  party  of  the  intention  to  adduce  the 
evidence  (wbich  m>tice  need  not  specify  the  purpose  for 
which  the  probate  is  wanted,  Cope  v.  Mooney,  an^a),  and 
provided  the  opposite  party  has  not,  within  four  days  after 
its  receipt,  given  counter-notice  that  he  disputes  the 
validity  of  such  devise,  itc.  (Jd.  s,  65 ;  see  Barraclough  ». 
Greenhough,  L.  R.  z  Q.  B.  6rz;  Tay.  1761).  Where  such 
notices  have  not  been  given,  the  case  may  be  adjourned  either 
for  this  purpose,  or  to  allow  proof  of  the  will,j>er  testes 
{Hilliard  v.  Biffe,  L.  R.  7  H.  L.  39,  49). 

[Tay,  88,  1759-1761 ;  Eos.  N.  P.  201-102 ;  Powell,  347- 
352;  Whart.  88. 810-812;  Ooote,  Probate,  lothed.  352-356; 
Williams  on  Executors,  369 ;  556-577;  1902-1903.] 

VEBDIOTS. — Verdicts,  like  judgments,  are  conclusive 
proof  ot  the  facts  found  as  between  parties  and  privies ; 
but  they  are  not  admissible  between  strangers,  or  a  party 
and  a  stranger,  except  when  operating  in  rent,  or  as  evi- 
dence in  the  nature  of  r^vtation  {ante,  p.  187). 

Where  the  object  is  merely  to  ^ow  a  trial  had  the  asso- 
ciate's or  master's  certificate  of  the  findings  (or  formerly  the 
poatea  indorsed  on  the  record)  is  sufficient  evidence ;  but 
when  the  verdict  is  relied  on  as  an  estoppel,  and  probably 
also  when  tendered  as  evidence  of  the  facts  found,  the 
judgment  must  he  proved,  for  it  might  be  that  the  latter 
was  arrested,  or  a  new  trial  granted  (Banner  v.  Banner, 
34  L."J.  Mat.  14;  Needham  v.  Bremner,  L.  fi.  i  C.  P. 
583;  Robinson  u.  Duleep  Singh,  11  Ch.  D.  798). 

Aiicient  verdicts,  however,  are  sometimes  admitted  as 
evidence  of  reputation  without  proof  of  the  judgments  ren- 
dered thereon. 

[II0S.N.P.  189,  r94;Tay.8.  1570;  Powell,  339;  Whart. 
sa.  781,  831 ;  Everest  &  Strode  on  Estoppel,  26-27.] 

AWABDB. — Generally,  awards  are,  until  set  aside,  con- 
clusive proof  of  the  matters  decided  as  between  parties  sjtd 
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privies ;  but  they  are  not  admissible  between  strangers  even 
as  evidence  of  reputation  (B.  v.  Cotton,  3  Camp.  444 ;  Evans 
V.  Rees,  10  A.  &  E.  151 ;  Wenham  v.  Mackenzie,  5  E.  &  £. 
447) ;  though  they  are  sometimes  received,  in  conjunction 
with  the  submission,  as  acts  of  ownership  (Brett  v,  Beales, 
I  M.  &  M.  416  ;  Brew  v,  Haren,  Ir.  R.  9  C.  L.  29  ;  affirmed 
I.  R.  II  C.  L.  198). 

The  award  must  be  final  and  certain ;  within  the  scope  of 
the  authority  conferred ;  and  must  not  prescribe  what  is 
Olegal  or  impossible  (Tay.  1458).  But  it  cannot  be  im- 
peached on  the  ground  of  the  misconduct  of  the  arbitrator 
{e.g.,  omission  to  give  one  of  the  parties  an  opportunity  of 
being  heard,  Thorburn  v.  Barnes,  L.  R.  2  C.  P.  384 ;  at 
least  if  application  might  have  been  successfully  made  to 
set  aside  the  award,  Ros.  N.  P.  480);  nor  of  mistake 
(Johnson  v.  Durant,  2  B.  &  Ad.  925;  unless  such  mistake 
is  admitted  by  the  arbitrator,  Dinn  v.  Blake,  44  L.  J.  C.  P. 
276). 

An  award  under  the  Lands  Clauses  Consolidation  Act, 
1845,  ^^  ^^®  same  effect  as  the  verdict  of  a  sheriff's  jury 
under  that  Act — i.e.,  it  is  conclusive  of  the  amount  of,  but 
not  of  the  right  to,  compensation  {Re  Newbold  and  Metr. 
Ry.  Co  14  C.  B.  N.  S.  405  ;  Beckett  v.  Midland  Ry.  Co.  L.  R. 
I  C.  P.  241 ;  R.  V.  Cambrian  Ry.  Co.  L.  R.  4  Q.  B.  320 ; 
Rhodes  v.  Airedale  Commissioners,  i  C.  P.  D.  240;  In  re 
East  London  Ry.  Co.  24  Q.  B.  D.  507).  So,  with  an  award 
under  the  Public  Health  Act,  1875  (Pearsall  v.  Brierly,  &c., 
Board,  9  App.  Cas.  595);  or  under  the  Artisans  Dwellings 
Act,  1875  (Wilkins  v.  Mayor  of  Birmingham,  25  Ch.  D.  78). 
An  award,  under  the  Inclosure  Acts,  1845,  s*  105,  and  1848, 
ss.  13,  14,  is  not  conclusive  of  the  title  to  the  lands  allotted, 
and  if  made  on  the  application  of  persons  not  interested  in 
the  lands,  is  tdtra  vires  (Jacomb  v.  Turner,  1892,  i  Q.  B.  47 ; 
and  see  Ros.  N.  P.  151,  218,  Tay.  s.  1584). 

Under  the  Arbitration  Act,  1889,  s.  15,  sub-s.  2,  the 
report  or  award  of  any  official  or  special  referee  or  ar- 
bitrator on  any  reference  under  an  order  of  the  Court  or  a 
judge  in  any  cause  or  matter  is,  unless  set  aside,  equivalent 
to  the  verdict  of  a  jury;  and  under  s.  12  it  may,  by  leave 
of  the  Court  or  a  judge,  be  enforced  in  the  same  manner  as 
a  judgment  or  order  to  the  same  effect  (see  Annual  Practice^ 
notes  to  the  above  Act). 
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[Tay.  88.  1583-1584,  1607,  1758;  Bos.  N.  P.  218,  275- 
277>  478-480;  Powell,  352-353 ;  Russell  on  Arbitrations, 
553-561.] 

REPORTS. — ^The  ireports  of  judicial  officers,  other  than 
those  made  under  the  Arbitration  Act,  1889,  supra,  are 
in  a  few  cases  receivable  as  evidence  of  the  matters  con- 
tained. Thus,  on  a  question  of  res  judicata,  the  report  of 
the  judge  is  evidence  between  the  parties  of  what  was 
decided  on  the  former  trial  (Houston  v.  Marquis  of  Sligo, 
29  Ch.  D.  448).  The  report  of  the  Official  Receiver  as  to  a 
bankrupt's  conduct  andaffiiirs  is  primA  facie  evidence  of  the 
.matters  contained  on  an  application  for  discharge  (Bank- 
ruptcy Act,  1883,  ss.  18  and  28,  sub-ss.  2  and  4;  Re 
Wallace,  15  Q.  B.  D.  213);  so  it  is  primd  facie  evidence, 
without  an  affidavit  in  support,  to  show  grounds  for  the 
summary  administration  of  the  estate  {Re  Homiblow, 
53  L.  T.  155).  The  report  of  the  Committee  of  the  Law 
Society  as  to  the  conduct  of  a  solicitor  has,  under  the 
Solicitors  Act,  1888,  s.  13,  the  same  effect  as  that  of  a 
master  of  the  Court  {Re  a  Solicitor,  Sol.  Jour.  Dec.  5,  1891). 
As  to  the  admissibility  between  strangers  of  reports  on 
public  matters,  see  ante,  p.  231. 

INQUISITIONS. — Inquisitions  made  under  public  autho- 
rity, and  for  a  public  purpose,  are,  as  we  have  seen,  often 
receivable  in  proof  of  the  facts  determined  against  strangers 
{ante,  p.  231).  Inquisitions  for  private  purposes  are  only 
admissible  bet\v^cen  parties  and  privies,  and  to  a  very  limited 
extent.  Th\\\  an  inquisition  before  a  sheriffs  jury,  under 
the  Lands  Clauses  Consolidation  Act,  1845,  s*  ^8,  is  conclu- 
sive of  the  amount  of,  but  not  of  the  right  to,  compensation 
{supra,  Awards).  An  inquisition  by  a  sheriff's  jury,  taken 
before  the  Interpleader  Act,  i  &  2  Will.  4,  c.  58,  for  the 
purpose  of  ascertaining  to  whom  goods  seized  under  9kfi,fa. 
belonged,  was  held  wholly  inadmissible  as  not  being  an  in- 
quisition under  the  Queen's  writ,  but  merely  a  proceeding 
by  the  sheriff  on  his  own  authority  (Glossop  v.  Pole,  3  M.  £ 
S.  175;  Latkow  t?.  Eamer,  2  H.  Bl.  437). 

[^nte,  p.  231 ;  Tay.  ss.  1582, 1585,  1716-1717, 17673  Bos. 
!N.  P.  iio-iii,  194-196.] 

PLEADINQS  AND  WRITS.— Pleadings  are  admissible 
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to  prove  their  own  existence,  the  institution  of  the  suit,  and 
the  facts  in  issue  between  the  parties  (Tay.  s.  1753 ;  Whart. 
ss.  838-839;  see  Neison  v.  Walters,  61  L.  T,  872).  But 
being  regarded  in  other  respects  rather  as  the  suggestions  of 
counsel  than  as  the  declarations  of  the  parties,  they  are  not 
receivable  as  admissions,  unless  verified  by  oath,  or  signed, 
or  otherwise  adopted  by  those  against  whom  they  are  ten- 
dered (ante,  pp.  126,  143,  149). 

Old  Bills  in  Chancery  are  governed  by  the  same  rule 
(Ros.  N.  P.  197;  Tay.  s.  1753;  see  Malcolmson  v,  O'Dea, 
10  H.  L.  C.  593 ;  Lyell  v.  Kennedy,  14  App.  Cas.  437) ;  but 
old  cmswers,  being  upon  oath,  and  such  pleas  as  were  sworn 
to,  are  receivable  as  admissions  against  the  deponents  or 
their  privies  {id. ;  as  to  their  reception  in  cases  of  pedigree, 
see  ante,  p.  200).  Old  demurrers  in  equity  are  not  so  receiv- 
able, being  merely  hypothetical  statements  which,  assuming 
the  facts  to  be  as  alleged,  denied  that  the  defendant  was 
bound  to  answer  (Tay.  s.  1753). 

A  Writ  of  summons  is  evidence  of  the  amount  claimed; 
but  not  of  a  debt  due  (Brown  v.  Dean,  5  B.  <fe  Ad.  848).  A 
writ  of  execution  has  been  held  primd  fade  evidence  of  a 
judgment,  without  the  latter^s  production,  against  parties, 
but  not  against  strangers  (Doe  v.  Murless,  6  M.  <k  S.  no ; 
White  V.  Morris,  11  C.  B.  10 15),  See  further,  Tay.  s.  1766 ; 
Ros.  N.  P.  194. 

DEPOSITIONS  IN  FORMER  TRIALS.— At  common 
law,  testimony  given  by  a  witness  in  a  civil  or  criminal  pro- 
ceeding is  adinissible  in  a  subsequent  (or  in  a  later  stage 
of  the  same)  trial  in  proof  of  the  facts  stated,  provided — 
(i)  That  the  proceedings  are  between  the  same  parties  or 
their  privies ;  (2)  that  the  same  issues  are  involved ;  (3)  that 
the  party  against  whom,  or  whose  privy,  the  evidence  is 
tendered  had  on  the  former  occasion  a  fuU  opportunity  oj 
cross-examination;  and  (4)  that  the  witness  is  incapable  of 
being  called  on  the  second  trial. 

Principle. — The  admission  of  such  evidence  has  been  said 
to  be  based  on  the  consideration  that  the  parties  and  the 
issues  being  the  same,  and  full  opportunity  of  cross- 
examination  having  been  allowed,  the  second  trial  is 
virtually  a  continuation  of  the  first  (Whart.  s.  177).  The 
conditions,  it  will  be  seen,  are  analogous  to  those  relating 
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to  judgments ;  and  indeed  whenever  a  decree  in  one  case 
would  be  evidence  of  the  facts  decided  when  tendered  in 
another,  there  the  testimony  of  a  witness  in  the  former 
trial  who  was  liable  to  cross-examination,  but  is  incapable 
of  being  called,  is  receivable.  So,  as  to  mutuahty,  the  evi- 
dence is  not  admissible  for,  unless  it  would  also  be  admis- 
sible against,  a  party  (Morgan  v.  Nichol,  L.  R.  2  C.  P.  117  ; 
Whart.  s.  177  ;  Tay.  s.  469).  The  admissibility  of  the  testi- 
mony, however,  seems  to  turn  rather  on  the  right  to  cross- 
examine  than  on  the  precise  identity  of  the  parties  or  the 
issues — only  a  substantial  identity  in  these  respects  being 
required  (Tay.  s.  467). 

Where  any  of  the  four  conditions  above-mentioned  are 
absent,  the  evidence  will  be  rejected  either  as  res  inter  cUios 
acta,  or,  it  is  sometimes  considered,  as  hearsay,  since,  though 
the  oath  and  right  to  cross-examine  may  be  present,  yet 
the  benefit  of  the  demeanour  of  the  witness  is  lost  on  the 
second  trial. 

Depositions  in  former  trials,  though  not  fulfilling  the 
above  conditions,  are  frequently  receivable  as  admissions, 
or  to  contradict  the  same  witness  on  the  second  trial,  or  (after 
the  deponent's  death)  to  prove  public  rights  or  pedigree. 

As  to  depositions  taken  under  statutory  authority  in 
earlier  stages  of  the  same  proceeding,  see  fully,  post, 
chap.  xli. 

[Tay.  ss.  464-478;  546-549;  Ros.  N.  P.  198-200;  Best, 
s.  496;  Powell,  229,  236,  543;  pteph.  art.  32;  Whaxt. 
ss.  177-180.] 

(i)  Former  Trial. — The  witness  must  have  been  duly 
sworn  in  some  judicial  proceeding  to  which  the  party 
against  whom  the  evidence  is  tendered  was  legally  bound 
to  submit  (Stark.  Ev.,  415-418;  Tay.  s.  485).  Thus,  de- 
positions taken  in  a  revived  suit  where  a  bill  of  revivor 
did  not  lie  have  been  rejected;  though  it  was  otherwise  where 
the  matter  was  within  the  jurisdiction  of  the  Court,  but  the 
bill  was  dismissed  merely  because  the  subject  was  not  proper 
for  a  decree  in  equity  (Stark.  Ev.  1 6) ;  or  where  the  depositions 
were  taken  without  objection  in  judge's  chambers,  where  the 
practice  was  not  to  cross-examine  (Lawrence  v,  Maule,  4  Drew. 

472). 

(2)  Same  Parties  or  Privies. — If  the  parties  to  be  affected 
are  the  same  in  both  proceedings,  it  is  no  objection  that  there 


r 


CHAP,  xxxvm.]      DISPOSITIONS  IN  FORMER  TRIALS.        307 

were  also  different  parties  joined  with  either  (Wright  v. 
Tatham,  i  A.  &  E.  3). 

Privies,  may  also  be  affected  by,  and  take  advantage  of, 
the  former  testimony  in  the  same  way  as  of  a  judgment  in 
a  former  trial  (Morgan  v.  Nicholl,  L.  R.  2  C.  P.  117 ;  ante 
pp.  284,  286).  And  the  title  of  the  privy  must  have  accrued 
subsequently  to  the  former  trial  (Doe  v.  Derby,  i  A.  E. 
790,  per  Littledale,  J.). 

(3)  Same  Issues. — If  substantially  the  same  question  is 
in  issue  in  the  two  proceedings,  it  is  immaterial  that  they 
relate  to  difierent  transactions  or  property  (Doe  v,  Foster, 
I  A.  &  E.  791,7*.  (b) ;  Llanover  v.  Homfray,  19  Oh.  D.  224)  ; 
and  the  same  rule  holds  in  criminal  cases ;  thus,  a  deposition 
on  a  charge  of  stabbing,  assault  and  robbery,  or  causing 
grievous  bodily  harm  is  admissible  on  a  trial  for  murder 
arising  out  of  the  same  facts  (K.  v.  Smith,  E.  &  R.  339 ; 
R.  V,  Lee,  4  F.  &  F.  63 ;  R.  v,  Beeston,  24  L.  J.  M.  C.  5 ; 
R.  V.  Dilmore,  6  Cox  52;  R.  v.  Williams,  12  Cox  loi ; 
and  see  cmte,  p.  286;  txjDApoatj  p.  335). 

(4)  Oross-examination. — There  must  have  been  full  op- 
portunity of  cross-examination  in  the  former  proceedings ; 
thus,  if  the  party  against  whom  the  evidence  is  subse- 
quently tendered  had  not  due  notice  of  the  time  or  place 
of  the  former  examination  (Fitzgerald  v,  Fitzgerald,  3  S.  &  T»: 
397)  ;  or  if  the  issues  are  so  dissimilar  that  cross-examina- 
tion as  to  one  would  only  partially  cover  the  other  (R.  v. 
Beeston,  supra  ;  Tay,  s.  468),  the  evidence  will  be  rejected. 
But  it  is  not  essential  that  the  opposite  party  should  have 
exercised  his  right,  for  the  evidence  will  be  admissible  if  he 
voluntarily  abstained  from,  or  waived  the  absence  of  an 
opportunity  for,  cross-examination  (Lawrence  v,  Maule,  4 
Drew.  472 ;  McOombie  v,  Anton,  6  M.  <fe  G.  27 ;  Tay. 
s.  466).  And  if  the  witness  died  or  became  insane  before 
cross-examination  in  the  former  trial  the  evidence  will  be 
admissible  (Williams  v,  Williams,  1 2  W.  R.  663  ;  R.  v.  Doo- 
lin,  I  Jebb,  C-  C.  123  \  compare  jt?o«<,  pp.  329,  336,  355), 

(5)  Incapable  of  being  ciJled. — For  the  purposes  of  the 
rule  a  witness  is  regarded  as  incapable  of  being  called  when 
he  is  either  (i)  dead  (the  death  must  be  proved,  or  evidence 
given  of  unsuccessful  inquiries  or  lapse  of  time  sufficient  to 
raise  that  presumption,  Tay.  s.472)  ;  (2)  ineomei^,  v,  Eris- 
well,  3  T.  R,  720 ;  so  it  seems  if  the  insanity  be  only  tem- 
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porary,  R.  v,  Marshall,  Car.  <b  M.  147,  but  this  is  doubted  by 
Mr.  Taylor,  s.  476 ;  if  the  depositions  were  taken  shortly 
before  the  second  trial  it  is  necessary  to  show  the  witness 
was  sane  when  they  were  taken,  R.  v.  Wail  cited  2  Russ. 
Cr.  890).  (3)  Serunid^  ill, — ^The  degree  of  illness  is 
somewhat  in  doubt;  if  it  is  such  that  there  is  no  pro- 
bability of  the  witness  ever  being  able  to  attend,  the 
depositions  are  of  course  admissible  (Tay.  s.  477);  so,  pro- 
bably, if  it  is  such  as  to  prevent  his  attendance  within  a 
reasonable  time  (see  Beaufort  v.  Crawshay,  L.  R.  i  C.  P. 
699,  deciding  that  the  words  '*  permanent  sickness  or 
infirmity,"  in  i  Will.  4,  c.  22,  were  to  be  thus  construed) ; 
but  if  the  indisposition  be  merely  temporary,  the  proper 
course  is  not  to  admit  the  evidence,  but  to  postpone  the 
trial  (Harrison  v.  Blades,  3  Camp.  458 ;  R.  v.  Savage,  5 
C.  &  P.  143,  in  which  the  depositions  of  a  woman  about  to 
be  confined  were  rejected,  see  post,  p.  338).  (4)  H^^t  out  of 
ih&  way  hy  the  opposite  side  (R.  v.  Scaife,  17  Q.  B.  238; 
Egan  V,  Larkin,  i  Arm.  M.  &  0.  403.  Mr.  Taylor  remarks 
that  this  proposition  rests  partly  on  the  authority  of 
decisions  in  civil  and  criminal  courts,  partly  on  statutory 
analogy,  but  chiefly  on  the  broad  principle  of  justice  which 
will  not  allow  a  party  to  take  advantage  of  his  own  wrong, 
s.  478).  (s)  In  civil  proceedings  (only)  is  either  out  oj  tiie 
jurisdiction,  or,  cannot  be  found  after  diligent  search,  A 
witness  has  been  considered  beyond  the  jurisdiction  who 
was  on  board  ship  ready  to  sail,  but  prevented  by  contrary 
winds  (Fonsick  v.  Agar,  i  Taunt.  161 ;  Ward  v.  Wells,  id, 
461 ;  Varicas  v,  French,  2  C.  &  K.  100 ;  though  see 
Carruthers  v,  Graham,  C.  &  M.  5).  Proof  of  diligent  but  un- 
successful search  will  probably  admit  the  depositions  (Tay. 
s.  473;  Falconer  i?.  Hanson,  i  Camp.  171  ;  Wiedemann  v. 
Walpole,  Times,  June  15,  1891,  per  Pollock,  B.,  affirmed 
7  Times  L.  R.  722).  Neither  of  the  above  grounds  will  let 
in  the  deposition  in  criminal  cases  (R.  v,  Scaife,  17  Q.  B. 
242  ;  R.  V,  Austen,  7  Cox  55  ;  R.  v,  Hagan,  8  C.  &  P.  167). 
(6)  Proof  of  the  Former  Testimony. — ^The  testimony,  if 
oral,  may  be  proved  from  memory  or  notes,  by  any  one  who 
can  swear  to  its  accuracy ;  but  not,  unless  at  least  by  con- 
sent, by  the  judge's  not^  (Conradi  v,  Conradi,  L.  R.  i 
P.  &  D.  514;  Tay.  s.  546;  Powell,  231-233).  It  would 
seem  to  be  dufELcient  if  the  substance  merely,  and  not  the 
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precise  words,  of  the  examination  and  cross-examination  is 
given  (Tay.  ss.  546-547)- 

(7)  Objections. — ^The  evidence  is  open  to  the  same  objec- 
tions in  the  subsequent  trial  as  if  the  witness  had  been 
personally  present  thereat  (Tay.  ss.  548-549) ;  e,g.^  as  to 
leading  questions  (Small  v.  Naime,  13  Q.  B.  840) ;  state- 
ments of  the  contents  of  unproduced  documents  (Steinkeller 
V,  Newton,  9  C.  <k  P.  319  ;  Tufton  v,  Whitmore,  12  A.  & 
E.  370) ;  save  that  a  party  cannot  repudiate  an  illegal 
question  previously  put  by  his  own  side  (Hutchinson  v, 
Bernard,  2  M.  &  Bob.  i).  Mr.  Justice  Stephen  states  that 
the  credit  of  the  declarant  may  be  impeached  in  the  same 
way  as  that  of  a  witness  who  had  denied  in  cross-examina- 
tion the  imputations  suggested  (art.  135)  ;  but  see  a  dis- 
cussion of  this  subject  arvte^  p*  165. 


EXAMPLES. 


Admissible, 


Inadmissible. 


In  an  action  by  A.  against  D. , 
the  depositions  of  a  witness,  since 
deceased,  taken  in  a  prior  action 
involving  the  same  question,  and 
brought  by  A.  B.  and  C.  jointly 
against  D. ,  are  adniissible(Wjight 
V.  Tatham,  i  A.  &  E.  3).  So,  in  an 
action  by  A.  as  heir-at-law  of  B. 
to  recover  certain  land  from  C, 
the  depositions  of  a  witness  since 
deceased  taken  in  a  prior  action 
by  A.  as  heir  of  B.  against  C.  to 
recover  different  lands,  are  ad- 
missible (Doe  V.  Derby,  i  A  &  E. 
791,  «.). 

In  a  suit  brought  in  1870  by 
certain  customary  tenants  on  be- 
half of  themselves  and  all  other 
tenants  of  a  manor  against  the 
lord,  to  establish  a  right  to  the 
minerals  under  their  tenements  ; 
the  depositions  of  old  persons, 
since  deceased,  taken  de  bene  esse 
under  a  commission  in  a  suit 
brought  in  1 81 5  by  certain  former 
tenants  on  behalf  of  themselves 
and  all  other  tenants  of  the 
manor,  to  establish  the  same 
right,  are  admissible  although 
the  plaintiffs  in    1870   did  not 


In  an  action  by  A.  to  recover 
land  from  C.*s  son  ;  the  deposi- 
tions of  a  witness,  since  de- 
ceased, taken  in  a  former  action 
brought  by  A.'s  son  as  heir-at- 
law  of  A.  (whom  he  supposed  to 
be  dead)  against  0.  to  recover 
the  same  land,  are  inadmissible 
as  A.  did  not  claim  through  B. 
though  B.  claimed  through  A. ; 
and  the  evidence  not  being  ad- 
missible against,  could  not  be 
admissible  for,  A.  (Morgan  v, 
Nicholl,  L.  R.  2  C.  P.  117.) 
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Adndsaible,  Inadmufaible.. 

claim  through  any  of  the  former 
plaintiffs  and  the  former  lord, 
though  he  joined  in  the  commis- 
sion did  not  in  fact  cross-ex- 
amine the  deponents  (Llanoyer 
V,  Homfrey,  19  Ch.  D.  224.) 

A.  is  indicted  for  uttering  a 
forged  note;  the  depositions  of 
witnesses,  since  unable  to  travel, 
taken  before  a  magistrate  upon  a 
former  charge  against  A.  arising 
out  of  the  same  transaction,  of 
obtaining  money  by  false  pre- 
tences, are  admissible  (R.  v,  Wil- 
liams, 12  Goz  loi.) 


BOOK  II. 

ADMISSIBILITY   OF  EVIDENCE. 


PART  XL— WITNESSES. 


CHAPTER   XXXIX. 
ATTENDANCE  OP  WITNESSES. 

PBOOESS. — There  are  three  methods  by  which  the  at- 
tendance of  witnesses  may  ordinarily  be  enforced  in  judicial 
proceedings — subpoena  (which  may  be  either  ad  teatifican- 
duniy  or  if  the  production  of  documents  in  the  witnesses' 
possession  or  control  is  required,  duces  tecum)  recognizance 
and  surmnons. 

Subpoena. — A  writ  of  subpoena  (which  may  be  issued  at 
any  stage  of  the  proceedings  and  without  leave ;  although 
the  Court  will,  if  necsssary,  prevent  the  privilege  being 
abused,  Raymond  v.  Tapson,  22  Ch.  D.  430;  Fentoii  v. 
Comberledge,  48  L.  T.  776)  is  the  process  employed  when 
the  proceedings  are  in  the  High  Court  (0.  37,  rr,  26-34, 
either  in  Court,  or  in  Chambers  on  a  note  from  the  judge, 
O.  37,  r.  28);  or  before  an  examiner  (0.  37,  r.  20);  and 
an  affidavit  witness  may  be  ordered  to  attend  for  cross- 
examination  by  thifl  process  as  well  as  by  notice  under  0.  38, 
r.  28  (Connell  v.  Baker,  29  Ch.  D.  711).  The  same  pro- 
cess prevails  in  the  Bankruptcy  Court  (Bankruptcy  Rules 
^^^3>  53-63)  >  which  has  also  special  power  to  summon  persons 
likely  to  give  information  as  to  the  debtor's  property  or  affairs 
(Bankruptcy  Act,  1883,  s.  27 ;  i?e  Franks,  1892,  i  Q.B.  646) ; 
and  appHes  to  hearings  before  a  Referee  or  Arhii/rator  (Arbi- 
tration Act,  1889,  ss.  8,  18);  and  to  the  trial  of  election 
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petitions  (Tay.  s.  1283);  and  It  may  also  be  adopted  in 
Criminal  Caaes  whei-e  the  witnesses  hare  not  been  bound 
over  {infra,  Keoognizanoe). 

Witnesses  pretenl  in  Court  cannot,  however,  in  criminal 
cases,  decline  to  be  sworn  unless  duly  served  with  a,  aub- 
pcena(E.  v.  Sadler,  4  C.  &  P.  218);  though  it  is  otherwise 
in  civil  cases  (Bowles  r.  Johnson,  i  W.  Bl.  36;  and  see  Stuart 
V.  Balkis  Co.,  32  W.  E.  676;  cmitra,  Blackbm'n  v.  Har- 
greaves,  2  Lew.  C.  C.  259,  which,  however,  is  doubted  by 
Mr.  Taylor,  e.  1142,  note). 

A  subpcena  duces  tecura  must  specify  the  pai'ticular  docu- 
ments required  (Newland  v.  Steere,  13  W.  E.  1014);  a 
mere  general  direction  to  produce  "  all  documents  relating 
to  questions  in  issue "  not  being  enforceable,  unless  the 
witness  admits  their  possession  (Lee  v.  Angus,  L.  R.  2  Eq. 
59;  Be  Emma  Silver  Mining  Co.,  L.  E.  10  Ch.  194);  and 
the  subpoena  sbonld  not  be  oppressive  (Steele  v.  Savory,  8 
Times  L.  E.  94).  Where  possession  is  held  for  another,  as 
solicitor  for  client,  the  witness  must  attend  with  the  docu- 
ment and  submit  the  question  of  production  to  the  judge 
(E.  V.  Greenaway,  7  Q.  B.  126) ;  though  this  has  been  held 
not  to  apply  to  a  stewai-d  having  the  title-deeds  of  the 
estate,  for  his  possession  is  that  of  his  employer  (Falmouth 
D.  Mo?s,  II  Price  455) ;  nor  to  a  secretary  of  a  company 
whose  directors  have  forbidden  him  to  produce  the  com- 
pany's books  (Crowfcher  v.  Appleby,  L.  E.  g  C.  P.  23  ;  E.  v. 
Stuart,  2  Times  L  R.  144) ;  nor  to  a  clerk  in  a  public  office, 
with  respect  to  official  papers  (Austin  11.  Evans,  2  M.  it  G. 
430);  nor  under  the  Bankruptcy  Act,  J883,  s,  27, 
to  the  managing  clerk  of  a  creditor  {Be  Higga,  ac  parte 
Leicester,  66  L.  T.  296),  in  which  cases  the  witness  cannot 
be  compelled  to  produce  his  principal's  documents. 

As  to  what  docum.ents  are  privileged  from  produotion, 
see  ante,  pp.  93-116. 

Becognizance.^In  indictable  offences  (and  several  others 
in  which  an  appeal  lies  to  the  sessions  from  a  conviction  by 
one  or  more  justices, Tay.  ss.  1 237-1 238),  the  -ivitnesses  both 
for  the  piweeMiioJi  (11  A  12  Vict.  c.  42,  s.  20)  BiiAih&  defence 
(30  &  31  Vict,  c.  35,  s.  3,  except  witnesses  to  character) 
may  be,  and  generally  are,  bound  over  by  the  committing 
magistrate  to  give  evidence  at  the  trial.  And  a  similar 
power  is  given  to  coroners  to  enforce  the  attendance  of 
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Crown  witnesses  at  trials  for  murder  or  manslaughter 
(9  Geo.  4,  c.  64,  8.  4). 

If  this  process  has  not  been  adopted,  the  witness  may  be 
served  with  a  subpoena  issued  from  the  Crown  Office,  or 
by  the  Clerk  of  Assize  or  Quarter  Sessions,  as  the  case 
may  be. 

Summons. — A  summons,  which  may  contain  a  clause  for 
the  production  of  documents,  is  the  process  in  use  where  the 
attendance  of  witnesses  is  required  before  the  Ghitf  Clerk  in 
the  High  Court  (0.  55,  rr.  16-17 ;  App.  L.);  and  a  Chief 
Clerk's  summons,  and  not  a  subpoena,  is  the  proper  process 
ill  ioin(Urig-up  proceedings  iinder  the  Company's  Act,  1862, 
s.  1 1 5  {Be  Westmoreland  Co.  40  W.  R.  1 7 1),  as  to  summoning 
witnesses  under  the  Act  of  1890,  s.  8,  see  Re  Great  Kreuger 
Co.,  W.  N.  1892,  p.  119 ;  and  Be  Trust  and  Investment  Cor- 
poration, id.  p.  138).  The  same  process  is  also  employed  in 
C<m7Ut/Goiirt8{C.C,Act,  1888,  s.  no;  C.  C.  R.  1889,  O.  18, 
r.  i) ;  before  mugiatrates  (who  if  the  summons  will  probably 
be  disobeyed  may  in  lieu  thereof  issue  a  warrant,  1 1  &  1 2 
Vict.  c.  42,  s.  16 ;  II  &  12  Vict.  c.  43,  s.  7  ;  though  it  seems 
justices  have  no  power  to  summon  a  witness  to  complete 
an  information  or  to  produce  a  document,  Oke's  Mag.  Form. 
10;  Greenwood's  Police  Guide,  167);  Coroners  (7  &  8  Vict, 
c.  92,  s.  17 ;  Tay.  s.  1299);  and  Revising  Ba/rristers  (6  &  7 
Vict.  c.  18,  ss.  35,  50-51 ;  41  &  42  Vict.  c.  26,  s.  36). 

Witnesses  in  Prison. — ^The  attendance  of  a  witness  when 
in  vustody  on  civil  process  (or  detained  in  a  lunatic  asylum, 
Fennell  v.  Tait,  i  C.  M.  <fe  R.  584;  or  by  his  superior  officer 
in  the  army  or  navy,  Tay.  s.  1275)  may  be  enforced  in 
civil  or  criminal  trials  (or  arbitrations.  Arbitration  Act,  1889, 
s.  18),  by  a  writ  of  habeas  corpus  ad  testijicandum,  issued  by 
a  judge  of  the  High  Court  in  Chambers  (44  G«o.  3,  c.  102  ; 
R.  S.  C.  1883,  App.  J.  Form  2 ;  Tay.  ss.  1272-1275);  and 
when  in  custody  on  a  criminal  change,  by  a  warrant  or  order 
of  a  Secretary  of  State  or  judge  of  the  High  Court  (16  ife  17 
Vict.  c.  30,  8.  9 ;  or  of  a  County  Court,  where  the  proceed- 
ings are  in  the  latter,  C.  C.  Act,  1888,  s.  112). 

Witnesses  out  of  Jurisdiction. — The  attendance  of  wit- 
nesses resident  in  parts  of  the  United  Kingdom  beyond  the 
junsdiction  of  the  Court  issuing  the  process  is  regulated  as 
follows: — CivU  Actions. — By  17  &  18  Vict.  c.  34,  ss.  i,  2, 
amended  by  the  Judicature  Act,  1884,8. 16,  a  writ  of  subpoena 
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may  at  any  time  be  issued  by  special  leave  of  a  judge  of  the 
High  Court  to  compel  the  attendance  at  trials  therein  (or 
before  a  referee  or  arbitrator,  Arbitration  Act,  1889,  ^*  ^^) 
of  witnesses  resident  in  Scotland  and  Ireland.  So,  County 
Court  summonses  to  witnesses,  to  be  served  either  in  the 
home  or  any  foreign  district,  may  be  issued  without  leave 
(C.  C.  R.  1889, 0.  18,  r.  i).  Criminal  Cases. — As  subpoenas 
issued  by  the  clerks  of  the  peace  at  sessions,  or  of  assize  at 
assizes,  are  only  effectual  within  their  respective  jurisdic- 
tions, it  is  necessary  when  the  witness  is  resident  beyond 
thess  limits  to  obtain  a  Crown  Office  subpoena,  which  is 
available  in  any  part  of  the  United  Kingdom  (45  Greo«  3, 
c.  92,  ss.  3,  4).  The  attendance  l)efore  a  magistrate  of  wit- 
nesses resident  '*  in  England  '^  beyond  the  jurisdiction  is 
effected  by  means  of  a  summons  issued  by  such  magistrate, 
and  backed  by  another  in  the  witness's  district  (Summary 
Jurisdiction  Act,  1879,  s.  36);  and  their  attendance  when  in 
^^ England,  Wales,  Ireland,  Scotland,  or  the  Channel  Islands  " 
may  be  enforced  by  warrant  backed  by  any  justice  of  such 
locality  (11  <k  12  Vict.  c.  42,  ss.  11-16 ;  id.  c.  43,  ss.  3,  7)  ; 
or  in  either  case  by  means  of  a  Crown  Office  sulDpoena. 

SEBVIOE  OF  PBOOESS.— Subpoena.— Service  of  a  sub- 
poena issued  by  the  High  Court,  or  by  a  Court  of  Assize  or 
Quarter  Sessions,  is  effected  by  personally  delivering  to  the 
witness  a  copy  of  the  writ  and  of  the  indorsement  thereon,  and 
at  the  same  time  producing  the  original  (0.  37,  r.  32;  Tay.  s. 
1 244 ;  Ros.  Cr.  Ev.  loi).  The  service  must  be  made  within 
twelve  weeks  from  the  teste  of  the  writ  (0.  37,  r.  34),  and 
a  reasonable  time  before  the  trial ;  service  on  the  day  of  trial, 
even  where  the  witness  resides  in  the  same  town,  not  being 
sufficient  unless  he  is  actually  within  the  precincts  of  the 
Court,  or  has  admitted  the  sufficiency  of  the  -service,  as  by 
promising  to  attend  (Maunsell  v,  Ainsworth,  8  Dowl.  869). 
The  subpoena  remains  in  force  until  the  end  of  the  sitting  or 
assize  for  which  it  is  issued ;  after  which  the  former  writ  must 
be  re-issued  and  re-served,  or  a  new  one  obtained  (Tay.  s. 
1 241).  The  service  may  be  proved  by  affidavit  (0.  37,  r.  33 ; 
Tay.  s.  1244). 

Summons. — An  ordinary  witness  summons  issued  without 
leave  by  the  County  Court  is  served  by  the  bailiff;  but  it 
may,  by  leave  of  the  judge  or  registrar,  be  issued  in  blank 
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and  served  by  the  party  applying  for  the  same,  or  by  his 
solicitor,  or  by  some  person  in  the  permanent  and  exclusive 
employment  of  the  party  or  his  solicitor  (C.  C.  Act,  1888,  s. 
no;  0.  C.  E.  1889,  O.  18, r.  i).  The  service  should  be 
effected  personally,  or  by  delivering  it  to  some  person  appa- 
rently of  the  age  of  sixteen,  at  the  house,  or  place  of  dwelling, 
or  place  of  business  of  the  witness ;  but  no  place  is  to  be 
deemed  his  place  of  business  unless  he  is  the  master,  or  one 
of  the  masters,  of  it  (C.  0.  R.  1889,  O.  7,  r.  ga;  Heywood 
C.  C.  Pr.  202).  Proof  of  service  may  be  by  indorsement  on 
the  copy  (O.  2,  r.  22).  Service  of  a  Police  Court  summons 
may  be  effected  by  "  a  constable,  peace-officer,  or  other  per- 
son," by  leaving  it  with  the  witness,  or  with  some  person 
for  him,  at  his  last  or  most  usual  place  of  abode  {11&  12  Yict . 
c.  43,  s.  i) — e,g,,  service  upon  a  servant  apparently  residing 
at  the  witness's  address  coupled  with  an  explanation  of  its 
purport,  is  sufficient  (R.  v.  Chandler,  14  East  267).  Proof 
of  such  service  may  be  by  declaration  before  a  justice, 
commissioner  for  oaths,  clerk  of  the  peace,  or  registrar  of  a 
County  Court  (42  &  43  Vict.  c.  49,  s.  41 ;  Greenwood's  Police 
Guide,  37-38,  41). 

Attendance  waives  Irregularity. — Attendance  in  obe- 
dience to  a  subpoena  or  summons  will  waive  any  irregularity 
in  the  service  thereof  (Wisden  v.  Wisden,  6  Beav.  549 ;  R.  v, 
Widdop,  L.  R.  2  0.  C.  R.  3  ;  R.  v.  Fletcher,  5 1  L.  T.  334). 

TENDEB  OF  EXPENSES.— CHvil  Gases.— In  civil  cases 
a  witness  is  not  bound  to  attend  unless  his  reasonable 
expenses  of  going  to,  staying  at,  and  returning  from  the 
place  of  trial  are  tendered  to  him,  either  with  his  subpoena, 
or  at  a  reasonable  time  before  the  trial  (Dowdell  v,  Austra- 
lian Co.,  3  E.  &  B.  909  ;  Brocas  v,  Lloyd,  23  Beav.  129  ; 
though  he  cannot  refuse  for  non-payment  for  former  attend- 
ances, Gaunt  V,  Johnson,  6  Beav.  551).  Nor,  if  he  attends 
(which  as  we  have  seen  waives  any  irregularity  in  the  ser- 
vice of  the  process),  is  he  bound  to  give  evidence  unless  such 
expenses,  together  with,  in  the  case  at  any  rate  of  profes- 
sional witnesses,  compensation  for  loss  of  time,  are  paid  or 
tendered  to  him ;  and  this  seems  to  hold  even  though  he 
has  been  already  sworn  {Re  Working  Man's  M.  Soc.,  21 
t)h.  D.  831,  Bed.  qu,j  and  see  Ros.  N.  P.  153).  But  pay- 
ments made  by  one  side  may  be  taken  into  account  on  a 
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subpoena  from  the  other  (Allen  v.  Yoxall,  i  C.  <k  K.  315  ; 
Betteley  v.  McLeod,  3  Bing.  N.  0.  405) ;  and  witnesses 
may  waive  their  right  to  a  tender  of  expenses,  either  ex- 
pressly as  by  agreeing  to  take  a  less  sum,  or  to  bear  their 
own  expenses  (Batteley  v.  McLeod,  supra;  Goff  v.  Mills, 
13  L.  J.  Q.  B.  227);  or  impliedly,  sa  by  accompanying 
the  parties  to  the  place  of  trial  without  making  any  pre- 
vious claim  (Newton  v,  Harland,  i  M.  <fe  G.  956;  Tay. 
8.  1249). 

If  a  party  attends  on  his  own  account,  he  is  not  entitled 
to  conduct  money  when  subpoenaed  by  his  adversary ;  though 
a  successful  party  who  is  a  necessary  witness  in  his  own 
cause  will  on  taxation  be  entitled  to  his  expenses. 

Where  the  witness  is  a  married  woman  the  tender  should 
be  made  to  her  and  not  to  her  husband  (Tay.  s.  1 249). 

Criminal  Gases. — In  Indictable  Offences  a  witness  living 
within  the  jurisdiction  is  bound  to  attend  when  subpoenaed 
or  summoned  by  the  Crown  or  prisoner  without  any  tender 
of  expenses  (Pell  v,  Daubeney,  5  Ex.  957  ;  R.  v,  Cooke,  i 
C.  &  P.  321);  but  power  is  given  to  the  Court  in  all  cases 
of  felony,  and  in  many  of  misdemeanour,  to  order  pay- 
ment of  their  expenses  to  Crown  witnesses  attending  on  re- 
cognizance or  subpoena,  and  to  witnesses  for  the  prisoner 
attending  on  recognizance  (Tay.  ss.  1 25 2-1 263  ;  Bos.  Cr. 
Ev.  223-227). 

Witnesses  residing  in  a  distinct  part  of  the  United  King- 
dom without  the  jurisdiction,  cannot  be  punished  for  con- 
tempt unless  at  the  time  of  service  a  sufiOicient  sum  was 
tendered  to  them  for  their  expenses  in  coming,  attending, 
and  returning  (45  Geo.  3,  c.  92,  s.  4 ;  and  see  44  &  45  Vict, 
c.  24,  s.  4,  sub-s.  3 ;  and  44  &  45  Vict  c.  69,  ss.  15  &  27). 

In  Summary  Cases  a  witness  is  not  bound  to  attend  un- 
less paid  his  expenses  with  his  summons,  nor  can  a  warrant 
issue  unless  such  payment  has  been  made  (11  &  12  Vict, 
c.  43,  s.  7). 

DISOBEDIENCE  TO  PROCESS.  Subpoena.— Wilful  fail- 
ure to  attend  a  trial,  in  obedience  to  a  subpoena  issued  by  the 
High  Court,  is  a  contempt,  and  punishable  in  both  civil  and 
criminal  cases  by  attachment  (Tay.  ss.  1265- 1269;  Bos.  Cr. 
Ev.  103-104) ;  as  well  as,  in  civil  cases,  by  an  action  of  debt 
wherein  the  aggrieved  party  may  recover  a  penalty  of  ;;^io. 
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with  such  further  compensation  as  the  Court  issuing  the 
process  may  assess  (5  Eliz.  c.  9,  s.  12,  made  perpetual  by 
26  <&  27  Vict.  c.  125,  Tay.  s.  1270) ;  or,  as  is  more  usual,  an 
action  at  Common  Law  for  damages  (Tay.  s.  1271 ;  Archb. 

Pr.  568-570). 

If  a  witness,  duly  served  and  having  his  expenses  paid, 
refuses  in  Court  to  be  sworn,  or  to  answer,  he  is  also  guilty 
of  a  contempt,  and  may,  in  the  Superior  Courts,  be  punished 
instanter,  by  fine  and  imprisonment  (R.  v.  Fernandez,  10 
C.  B.  N.  S.  3 ;  R.  V.  Clement,  4  B.  &  Aid.  218). 

So,  if  a  witness  subpoenaed  before  an  examiner,  refuses  to 
attend,  or,  having  attended,  refuses  to  be  sworn  or  to 
answer  any  lawful  question,  such  refusal  may  be  certified  to 
the  central  office  by  the  examiner ;  and  the  Court  may,  on 
the  application  of  the  aggrieved  party,  made  either  ex  parte, 
or  on  notice,  order  the  witness  to  attend,  or  be  sworn,  or 
answer,  as  the  case  may  be  (O.  37,  r.  13;  Stuart  v,  Balkis 
Co.  32  W.  R.  676 ;  ex  parte  Fernandez,  30  L.  J.  C.  P.  320, 
post  J  p.  330).  And  the  same  practice  applies  where  a  wit- 
ness is  summoned  by  the  Chief  clerk  under  O.  55,  r.  17 
(Powell  V,  Nevitt,  55  L.  T.  729). 

Where  the  subpoena  has  been  issued  not  by  the  High 
Court,  but  by  a  Court  of  Assize  or  Quarter  Sessions,  a  non- 
attending  witness  may  be  fined,  or  indicted  (R.  v.  Clement, 
4  B.  <(;  Aid.  218 ;  Tay.  s.  1268 ;  Ros.  Cr.  Ev.  104) ;  and  an 
attending  witness,  who  refuses  to  be  sworn  or  to  answer, 
may  be  committed,  or  fined,  and  imprisoned  until  the  fine 
is  paid  (Ros.  Cr.  Ev.  104;  R.  v,  Preston,  i  Salk.  278). 

Disobedience  to  a  subpoena  issued  out  of  the  jurisdiction  in 
Scotland  or  Ireland  under  45  Geo.  3,0.  92;  ori7(fei8  Vict. 
c.  34,  cmtSj  pp.  313,  314,  may  be  certified  to,  and  punished 
by,   the   Superior  Courts  of  those  countries   (Archb.  Pr. 

570-571). 
Recognizance. — If  a  witness  refuses  to  be  bound  over, 

he  may  be  committed  (11  &  12  Vict.  c.  42,  s.  20) ;  and  if  he 
fails  to  appear,  after  being  bound,  his  recognizance  may  be 
forfeited  and  the  penalty  levied.  (As  to  the  practice  in  such 
cases  see  Tay.  s.  1235  ;  Ros.  Cr.  Ev.  99-100). 

Summons. — Failure  to  attend,  or  refusal  to  give  evidence 
or  produce  documents,  in  pursuance  of  a  County  Court 
summons,  subjects  the  witness  to  such  penalty,  not  exceed- 
ing ;^io,  as  the  judge  may  think  proper  (C.  C.  Act,  1888, 
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s.  III).  Obedience  to  a  magistrate's  or  justice's  summons  is 
enforceable  by  warrant;  and  if  the  witness  refuses  to  be 
sworn,  or  to  answer,  he  may  be  committed  for  not  more  than 
seven  days  (i  i  &  12  Vict.  c.  42,  s.  16 ;  c  43,  s.  7).  Obedience 
to  a  summons  may  also  be  enforced  by  warrant  in  Bank- 
ruptcyCases  (Bankruptcy Act,  1883,  s.  27,  sub-s.  3)  and  under 
the  Companies  Act,  1862,  ss.  115,  126,  138. 

PBOTEGTION  OF  WITNESSES. --In  order  to  encourage 
the  giving  of  voluntary  testimony,  witnesses  are  protected 
from  wrrest  on  civil  process  "  eundo,  morando,  et  redeundo  " 
(Tay.  ss.  1 330-1 340).  This  protection  applies  to  attendance 
in  good  faith,  even  without  a  subpoena;  and  extends  to  a 
reasonable  time  for  coming  and  returning,  as  well  as  to  the 
time  occupied  by  the  witness  in  waiting  for  the  trial  to  come 
on.  Thus  a  witness  who  comes  to  town  to  be  examined,  is 
protected  the  whole  time  he  bond  fide  remains  there  for 
that  purpose;  though  it  is  otherwise  with  a  witness  who 
already  resides  in  the  town  (Gibbs  v.  PhiUipson,  i  K.  &  M. 
19).  There  is  no  protection,  however,  from  arrest  on 
criminal  process. 

As  to  the  protection  of  witnesses  in  respect  of  evidence  given 
before  Parliamentary  Committees,  see  55  &  56  Vict.  c.  64  ; 
and  as  to  protection  from  actions  for  defamation  in  respect 
of  their  testimony,  see  Seaman  v.  Netherclift,  2  C.  P.  D.  53. 

[Tay.  ss.  1330-1341  ;  Ros.  Cr.  Ev.  105;  Ros.  N.P.  153  ; 
Powell,  478-479]. 
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CHAPTER  XL. 

COMPETBNCY,  COMPELLABILITY,  OATH,  AND 

AFFIRMATION. 

GOMPETENGY. — ^With  two  exceptions,  all  persons  are  now 
competent  to  give  evidence  in  judicial  proceedings,  including 
the  Sovereign  (Tay.  s.  1381 ;  Berkeley  Peerage,  Times,  June 
27th,  1 891);  the  parties  in  civil  cases,  and  their  wives  and 
husbands  (14  &  15  Vict.  c.  99,  ss.  2,  3 ;  16  <fe  17  Vict.  c.  ^^y 
ss.  i,2;28&29  Vict.  c.  104,  s.  34);  persons  interested  in 
the  result  (6  <fe  7  Vict.  c.  85,  s.  i) ;  believers  of  all  creeds,  as 
well  as  Atheists  (providing  they  comply  with  the  provisions 
of  the  Oaths  Act,  1888,  infra)]  deaf  mutes  (Tay.  s.  1376; 
Steph.  art.  107);  accomplices;  and  convicts  (6  &  7  Vict, 
c.  85,  8.  I ;  for  a  recent  case,  see  R.  v,  Dytche,  17  Cox  39 ; 
even  a  murderer  under  sentence  of  death  is  competent, 
R.  V,  Fitzgerald,  Dublin,  Nov.  6,  1884,  per  Harrison,  J., 
cited  Tay.  Add.  p.  cxxv.,  not  following  R.  v,  Webb,  1 1  Cox 
133,  contra,  which  case  is  also  doubted  by  Mr.  Taylor,  p.  1 142, 
note  2,  and  Mr.  Justice  Stephen,  art.  107,  note).  Objections 
on  the  ground  of  interest  and  crime,  which  used  to  affect 
competency,  now  go  merely  to  credit. 

(i)  Exception  ajs  to  Defective  Intellect. — No  witness  is 
competent  who  is  prevented  from  infancy,  lunacy,  drv/nken- 
ness  and  the  like,  from  understanding  the  nature  of  an  oath, 
and  from  giving  rational  testimony. 

But  the  incapacity  is  only  co-extensive  with  the  defect ; 
thus,  a  lunatic  is  competent  during  a  ludd  interval,  a  mono- 
mP'niac  upon  all  subjects  save  the  one,  a  drunkard  upon  his 
return  to  sobriety  (R.  v.  Hill,  2  Den.  54 ;  Spittle  v.  Walton, 
L.  R.  1 1  Eq.  420 ;  Tay.  s.  1375).  And  where  the  incapacity 
is  merely  temporary  the  judge  may,  in  his  discretion,  provided 
the  application  be  made  before  the  jury  are  sworn,  postpone 
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the  trial  until  it  is  removed  (R.  v.  Wade,  i  Moo.  C.  C.  86 ; 
R.  V.  White,  i  Lea.  430,  n,) 

Infcmcy, — No  precise  rule  can  be  laid  down  as  to  the 
limit  of  age,  or  degree  of  knowledge  and  intelligence,  which 
will  exclude  the  testimony  of  infants.  Children  of  six  (R.  v. 
Holmes,  2  F.  &  F.  788 ;  R.  v.  Perkins,  2  Moo.  C.  C.  139), 
or  even  five  years  of  age  (R.  v.  Brasier,  i  Lea.  199),  have 
been  allowed  to  testify  upon  the  Court  being  satisfied  of 
their  capacity.  But  in  R.  v,  Forsyth,  L.  T.  vol.  xciii.,  274 
(1892),  the  testimony  of  a  girl  of  seven  was  rejected  ;  and  in 
R.  v.  Pike,  3  C.  &  P.  598,  the  dying  declarations  of  a 
girl  of  four,  the  Court  remarking  it  was  impossible  that 
her  imderstanding  could  be  sufficient  for  the  purpose. 
A  child  destitute  of  religious  education  has  been  allowed 
to  be  qualified  therein  with  a  view  to  the  trial  (R.  v. 
Murphy,  i  Lea.  4th  ed.  430,  n,\  R.  v.  Milton,  Ir.  Cir. 
Rep.  61 ;  contra^  R.  v.  Williams,  7  C.  &  P.  320,  has  been 
doubted ;  and  in  R.  v,  Nicholas,  2  C.  tk  K.  246,  though  an 
application  to  postpone  the  trial  for  this  purpose  was 
rejected.  Pollock,  C.B.,  considered  there  were  cases  in 
which  it  might  be  granted).  [Tay.  s.  1377;  Ros.  N.  P. 
161 ;  Ros.  Cr.  Ev.  106-109;  Steph.  art.  107.]  As  to  the 
reception  of  unsworn  testimony  by  children  under  the 
Criminal  Law  Amendment  Act,  1885,  and  the  Prevention 
of  Cruelty  to  Children  Act,  1889,  see  infra. 

Objections  to  competency  used  to  be  decided  by  the  judge 
examining  the  witness  on  the  voir  dire  (i.e.,  vrai  dire),  the 
witness  being  sworn  to  answer  truly  all  such  questions  as 
the  Court  should  demand  of  him ;  but  since,  if  he  can  be 
sworn  on  this  examination,  he  can  ako  be  sworn  in  chief, 
and  if  incompetent  on  the  latter,  he  must  be  so  on  the 
former,  the  test  is  not  very  satisfactory.  The  modern  prac- 
tice is  to  interrogate  the  witness  before  swearing  him,  or  to 
elicit  the  facts  upon  the  examination  in  chief,  when,  if  his 
incompetency  appears,  the  evidence  will  be  rejected  (R.  v. 
Whitehead,  L.  R.  i  C.  C.  R.  33;  Tay.  s.  1393;  Whart.s.  492). 

(2)  Exception  as  to  Grindnal  I^oceedings. — In  criminal 
cases  the  accused  and  any  person  jointly  indicted  and 
jointly  tried  with  the  accused  (but  not  separately  tried, 
Winsor  v,  R.,  L.  R,  i  Q.  B.  390 ;  R.  t?.  Brswilaugh, 
15  Cox  217),  and  the  wife  or  husband  of  either,  are 
in  general  inccunpetent  as  witnesses  (R.  v.  Payne,  L.  R. 
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I  C.  C.  R.  349;  R.  V,  Thompson,  id.  377).  Revenue  pro- 
ceedings in  the  Q.  B.  D.  are  not  criminal  within  the  rule- 
(39  &  40  Vict.  c.  36,  s.  259) ;  nor  are  charges  before  justices- 
not  resulting  in  summary  cMiviction — e.g,,  affiliation  cases- 
(R.  V.  Lightfoot,  6  E.  &  B.  822). 

The  above  persons  are,  however,  competent  in  the  follow-^ 
ing  cases : — 

(i)  Where  the  charge  is  one  of  personal  violence  towards, 
the  wife  or  husband  of  the  accused,  such  wife  or  husband  is- 
a  competent  witness  (Reeve  v.  Wood,  34  L.  J.  M.  C.  15;; 
Tay.  s.  137 1).  And  in  any  criminal  proceeding  against 
a  husband  or  wife  authorised  by  the  Married  Women's- 
Property  Act,  1882,  ss.  12,  16,  the  husband  and  wife 
respectively  are  competent  and  admissible  witnesses,  and, 
except  when  defendants,  compellable  to  give  evidence  (47  & 
48  Vict.  c.  14,  s.  i).  (2)  Under  the  Conspiracy  and  Protec- 
tion of  Property  Act,  1875,  s.  11,  the  wives  or  husbands  of 
servants  charged  with  breach  of  contract,  either  relating  to- 
the  supply  of  gas  and  water  (s.  4),  or  involving  injmy  to 
person  or  property  (s.  5),  and  the  wives  of  masters  (or  hus- 
bands of  mistreses?)  neglecting  to  provide  their  servants- 
or  apprentices  with  necessary  food,  <fec.,  are  competent  wit- 
nesses. (3)  Under  the  Merchant  Shipping  Act,  1876,  s.  4, 
persons  charged  with  sending  or  taking  unseaworthy  ship» 
to  sea  may  give  evidence  in  the  same  manner  as  any  other 
witness.  (4)  Under  40  &  41  Vict.  c.  14,  on  the  trial  of 
indictments  for  non-repair  of  public  highways  and  bridges,, 
or  for  nuisance  connected  therewith,  defendants  and  their 
wives  or  husbands  are  competent  and  compellable  witnesses, 
(5)  Under  the  Explosives  Act,  1883,  s.  4  (2),  a  person,  or 
the  wife  or  husband  of  a  person,  charged  under  s.  4  (i)  with 
the  possession  of  explosives  under  suspicious  circumstances 
(but  not  persons  charged  under  other  sections  of  the  Act) 
may,  if  such  person  thinks  fit,  be  sworn,  &c.,  as  an  ordinary 
witness.  (6)  Under  the  Corrupt  Practices  Prosecution  Act, 
1883,  ^'  53>  sub-s.  2,  the  person  prosecuted,  and  the  hus- 
band or  wife  of  such  person  may,  if  he  or  she  think  fit,  be 
examined  as  an  ordinary  witness  in  the  case.  (7)  Under 
the  Criminal  Law  Amendment  Act,  1885,  s.  20,  persons 
charged  with  offences  under  that  Act,  or  under  s.  48  and  ss. 
51  ^  55>  ^*^  inclusive,  of  24  &  25  Vict.  c.  100,  and  their 
husbands  or  wives,  are    competent    but    net    compellable 
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witnesses  (see  B.  v,  Owen,  20  Q.  B.  D.  829).  (8)  Under 
the  Merchandise  Marks  Act,  1887,  s.  10,  defendants  and 
their  wives  or  husbands  are  competent  witnesses ;  and  so, 
also  (9),  under  the  Libel  Amendment  Act,  1888,  s.  9; 
and  (10)  the  Prevention  of  Cruelty  to  Children  Act, 
1889,.  s.  7. 

Defendants  and  their  wives  or  husbands  are  also  compe- 
tent witnesses  in  summary  proceedings  taken  under  the 
Mines  Begulation  Act,  1872,  s.  63 ;  the  Metalliferous 
Mines  Begulation  Act,  1872,  s.  34  (4) ;  the  Licensing  Act, 
1872,  s.  51  (4);  the  Sale  of  Food  and  Drugs  Act,  1875, 
s.  21 ;  and  the  Explosives  Act,  1875,  'S-  ^7- 

OOMPELLABILITY. — All  witnesses  competent  to  give 
evidence  are  in  general  compellable  to  do  so.  To  this  rule 
the  Sovereign  forms  an  exception  (Best,  ss.  125,  183  ;  Tay. 
s.  1 38 1 ;  and  also  it  seems  ambassadors  of  foreign  States, 
Dana's  Wheaton,  notes  125,  129).  So,  in  most  cases  where 
prisoners  and  their  wives  are  rendered  competent  to  testify 
they  are  not  compellable  {supra).  And,  under  the  Bankers* 
Books  Evidence  Act,  1879,  s.  6,  bankers,  when  not  parties 
to  the  proceedings,  can,  as  we  have  seen,  only  be  compelled 
to  produce,  or  to  appear  as  witnesses  to  prove,  their  books  by 
order  of  a  judge  for  special  cause  (ante,  p.  249). 

Compellability  to  be  sworn  must  be  distinguished  from 
compellability  when  sworn  to  answer  questions ;  as  to  privi- 
lege in  the  latter  cfise,  see  fully  cmtCt  pp.  93-116. 

OATH    AND    AFFIRMATION.— Subject  to  the    two 

exceptions  mentioned,  infra,  p.  325,  oral  evidence  must  in 
all  cases  be  given  under  the  sanction  of  an  oath  or  solemn 
affirmation,  the  administration  of  which  will  vary  according 
as  the  witness  has,  or  has  not,  a  religious  belief. 

Believers. — When  it  appears  that  a  witness  has  a  reli- 
gious belief  he  must  either  be  sworn  (in  the  usual  way,  or 
some  other  that  he  declares  to  be  binding  upon  him,  see 
iiifray  Form  of  Oath) ;  or  "  if  he  objects  to  be  sworn,  and 
states  as  the  ground  of  such  objection  that  the  taking  of  an 
oath  is  contrary  to  his  religious  belief,"  he  will  be  allowed 
to  affirm  (Oaths  Act,  1888,  s.  i).  It  is  the  duty  of  the  judge, 
however,  to  see  that  the  statutory  conditions  are  strictly 
complied  with  before  permitting  an  affirmation  (B.  v.  Moore, 
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61  L.  J.  Q.  B.  80;  Nash  v.  Ali  Khan,  8  Times  L.  R.  444)  ; 
and  if  the  witness  objects  on  grounds  other  than  the  above, 
or,  though  not  objecting  to  an  oath,  considei-s  it  not  binding 
upon  him,  and  will  not  state  what  form  is  binding,  he  can- 
not affirm  (Nash  v.  Ali  Khan,  supra) ;  nor  can  he,  it  is  pre- 
sumed, if  he  is  too  y^oung  to  object. 

Atheists. — ^The  testimony  of  an  atheist  is  reoeival  le 
(i)  if  he  hjis  been  sworn  loiihout  objection  (Oaths  Act,  1888, 
S.3  :  the  words  of  the  section  are,  "  Where  an  oath  has  been 
duly  administered  and  taken,  the  fact  that  the  person  to 
whom  the  same  was  administered  had,  at  the  time  of  taking 
such  oath,  no  religious  belief  shall  not  for  any  purpose 
affect  the  validity  of  such  oath  ").  (2)  "  If  he  objects  to  l)e 
sworn,  and  states  as  the  ground  of  such  objection  that  he 
has  no  religious  belief,"  in  which  case  he  will  be  aUowed  to 
affirm  {id,  s.  i). 

Form  of  Oath. — Oaths  are  binding  which  are  administered 
in  such  form  and  with  such  ceremonies  as  the  witness  may 
declare  to  be  binding  (i  &  2  Vict.  c.  105,  s.  i);  and  in 
order  to  ascertain  what  form  is  so  binding  the  judge  should 
inquire  from  the  witness  himself  before  he  is  sworn  (Tay 
s.  1388). 

Usual  Form, — The  usual  form  of  swearing  in  jury  trials, 
is  for  the  witness  to  hold  the  New  Testament  in  his  bare 
right  hand,  the  officer  of  the  Court  addressing  him,  in  civil 
cases,  thus : — "  The  evidence  that  you  shall  give  to  the  Court 
and  jury  touchhig  the  matter  in  issue,  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  so  help  you  God." 
The  witness  then  kisses  the  book.  In  criminal  cases,  the 
form  is  the  same,  except  that  instead  of  the  words  in  italics, 
the  words  "sworn  between  our  Sovereign  Lady  the  Queen 
and  the  prisoner  at  the  bar "  (or  "  defendant,"  where  the 
accused  is  not  in  custody),  are  substituted. 

The  form  of  oral  affirmation  provided  by  the  Oaths  Act, 
1888,  s.  2,  is  as  follows  : — "I,  A.B.,  do  solemnly,  sincerely, 
and  truly  declare  and  affirm,"  and  then  proceed  with  the 
words  of  the  oath  prescribed  by  law,  omitting  any  words  of 
imprecation,  or  calling  to  witness. 

If  a  witness  has,  without  objection,  been  sworn  in  the  usual 
form,  no  subsequent  objection  can  be  taken  to  his  testimony, 
on  the  ground  that  he  has  no  religious  belief  (Oaths  Act, 
1888,  s.  3,  supra)  ;  or  that,  being  of  a  different  faith,  the 
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oath  is  not  in  a  form  affecting  his  conscience  (Sells  v.  Hoare, 
3  B.  &  B.  232  ;  Tay.  s.  1388  and  note);  or  that  some  other 
form  is  more  binding  (The  Queen's  case,  2  B.  &  B.  284). 

Scotch  Form, — If  a  witness  desires  to  swear  with  uplifted 
hand  in  the  form  usual  in  Scotland,  he  shall.be  permitted  to 
do  so,  without  further  question  (Oaths  Act,  1888,  s.  5  ;  see 
R.  V,  Mildrone,  i  Lea.  412). 

Other  Forma. — In  Ireland,  Eoman  Catholics  are  sworn 
upon  the  New  Testament  with  a  crucifix  or  cross  upon  it 
(McNall,  Ev.  97).  A  Methodist,  on  objecting  to  be  sworn 
on  the  New  Testament,  was  allowed  to  be  sworn  on  the 
Old  (Edmunds  v,  Rowe,  R.  <k  M.  77).  Jews  are  sworn 
on  the  Pentateuch,  with  head  uncovered  (Willes  543); 
Mahomedans  on  the  Koran  (Morgan's  case,  i  Lea.  54); 
Hindoos  on  the  Vedas,  or  other  sacred  books ;  a  member  of 
a  sect  which  objects  to  the  ceremony  of  kissing,  may  be 
sworn  without  it  (Mee  v,  Reade,  Peake  C.  23) ;  the  Chinese 
are  usually  sworn  by  the  ceremony  of  breaking  a  saucer 
previously  to  the  administration  of  the  oath  (R.  v. 
Entrehman,  C.  tk  M.  248 ;  another  form  being  for  the 
witness  to  write  sacred  characters  upon  paper,  wliich  he 
bums,  praying  that  his  soul  may  be  similarly  burnt  if  he 
swears  falsely ;  while  the  most  solemn  form  of  all  is  said  to 
consist  in  the  witness  cutting  off  a  cock's  head  with  a  similar 
invocation). 

Who  may  Administer  Oaths. — In  England,  every  Court, 
judge,  justice,  officer,  commissioner,  arbitrator,  or  other 
person  now  or  hereafter  having  by  law  or  by  consent  of 
parties,  authority  to  hea/r,  receive,  amd  examine  evide^ice,  is 
hereby  empowered  to  administer  an  oath  to  all  such  wit- 
nesses as  are  legally  called  before  them  respectively"  (14  & 
15  Vict.  c.  99,  s.  16;  Tay.  s.  1386;  Steph.  art.  124);  and 
by  the  Commissioners  for  Oaths  Act,  1889,  s.  2,  "every 
person  who  being  an  officer  of,  or  performing  duties  in 
relation  to  any  Court,  is  for  the  time  being  so  authorised  by 
a  judge,  or  by  any  rules  or  orders  regulating  the  procedure 
of  the  Court,  and  every  person  directed  to  take  an  examina- 
tion in  any  cause  or  matter  in  the  Supreme  Court,  may 
administer  an  oath." 

The  above  provisions  include,  inter  alios,  examiners  (O.  37, 
r.  19) ;  chief  clerks  in  Chancery  (O.  55,  rr.  16,  17)  ;  Taxing 
Masters  (O.  65,  r.  27,  sub-s.  25)  ;  Masters  and  first  or  second 
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class  Clerks  in  the  Filing  or  Record  Department  (O.  61, 
r.  5) ;  official  receivers  in  bankruptcy  (Bpy.  Act,  1883, 
s.  68,  sub-s.  2) ;  and  trustees  in  relation  to  proofs  {id,  Sched. 
II.  r.  26). 

In  general,  a  solicitor's  commission  only  lasts  so  long  as 
he  continues  to  practise ;  but  in  certain  cases  it  continues 
until  revoked.  When  the  latter  is  the  case,  he  may  admin- 
ister an  oath,  although  struck  off  the  rolls  (Ward  v,  Gamgee, 
65  L.  T.  610). 

Under  the  Commissioner  for  Oaths  Act,  1889,  s.  i  (3),  a 
commissioner  may  not  act  in  any  proceeding  in  which  he  is  (or 
is  the  clerk  of)  the  solicitor  to  any  of  the  parties,  or  i^i  which 
he  is  interested,  O.  38,  rr.  16, 1 7,  provide  that  no  affidavit  is 
sufficient,  if  sworn  before  the  party  using  it,  or  his  solicitor, 
or  the  latter's  agent,  correspondent,  clerk,  or  partner. 

Out  of  England, — ^With  respect  to  affidavits,  &c.,  sworr^ 
out  of  England,  but  required  for  use  therein,  oaths  may  be 
administered  by  any  person  having  authority  to  administer 
an  oath  in  that  place  (Commissioner  for  Oaths  Act,  1889, 
s.  3,  sub-s.  i) ;  and  where  such  authority  is  conferred  other- 
wise than  by  the  law  of  a  foreign  country,  judicial  notice  will 
be  taken  of  the  seal  or  signature  of  the  persons  so  authorised 
(s.  3,  sub-s.  2 ;  see  ante,  pp.  9,  10). 

Such  last-mentioned  persons  are — ^in  Scotla/nd,  Irela/nd,  the 
Channd  Islands  and  Colonies — any  judge.  Court,  notary 
public  or  other  person  lawfully  authorised  for  the  purpose 
(O.  38,  r.  6) ;  and  in  foreign  countries — ^the  various  British 
diplomatic  and  considar  agents  therein  (C.  O.  Act,  1889, 
s.  I  ;  C.  O.  Act,  1891,  s.  2). 

When  Witness  need  not  be  Sworn. — (i)  Children, — 
Under  the  Criminal  Law  Amendment  Act,  1885,  s.  4,  and 
the  Prevention  of  Cruelty  to  Children  Act,  1889,  s.  8,  it  is 
provided  that  the  unsworn  evidence  of  children  of  tender 
age  shall  be  admissible  in  proceedings  under  those  Acts 
when  the  Court  is  satisfied  that  such  children  '^  do  not 
understand  the  nature  of  an  oath,''  but  are  ^'  possessed  of 
sufficient  intelligence  to  justify  the  reception  of  the  evidence 
and  to  understand  the  duty  of  speaking  the  truth."  Such 
testimony,  however,  must  be  corroborated,  and  is  punishable 
if  false. 

Where  such  evidence  was  received  in  support  of  a  charge 
under  s.  4  of  the  former  Act,  of  unlawfully  and  carnally 
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knowing  a  girl  under  thirteen,  and  the  prisoner  was  acquitted 
of  that  charge,  but,  under  the  provisions  of  s.  9,  was  con- 
victed in  the  alternative  of  an  indecent  assault ;  the  convic- 
tion was  upheld,  although  such  evidence  would  have  been 
inadmissible  upon  the  latter  charge />er  se  (R.  v.  Wealand,  20 
y.  B.  D.  827  ;  and  see  R.  v,  Owen,  id,  829).  Where,  how- 
ever, a  prisoner  was  charged  in  one  count  with  an  attempt 
to  commit  the  felony  specified  in  s.  4,  and  in  a  separate 
count  with  an  indecent  assault — and  being  acquitted  of  the 
former,  was  found  guilty  of  the  latter  upon  unsworn  evi- 
dence— the  conviction  was  quashed  upon  the  ground  that 
the  jury  had  no  power  under  the  former  count  to  convict 
alternatively  of  an  indecent  assault,  and  therefore  that  the 
reception  of  evidence  inadmissible  under  the  latter  per  se 
was  fatal  (R.  v.  Paul,  25  Q.  B.  D.  202). 

(2)  Witness  merely  Producing  Document. — A  witness  called 
merely  for  the  purpose  of  producing  a  document  need  not 
be  sworn  (Perry  v.  Gibson,  i  A.  k  E.  48  ;  Tay.  s.  1429). 
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CHAPTER  XLI. 

EVIDENCE  TAKEN  BEFORE  TRIAL.— AFFIDAVITS,  DEPO- 
SITIONS, INTERROGATORIES,  COMMISSIONS. 

CIVIL  GASES. — In  civil  proceedings  oral  evidence  may  be 
taken  out  of  CouH,  for  subsequent  use  in  Court,  in  the  fol- 
lowing cases : — 

(i)  Affidavit  Evidence  by  Agreement. — The  parties  may 
agree  to  try  the  case  upon  aflSidavit(0.  37,  r.  i  ;  O.  38,  rr. 
25-30).  Such  an  agreement,  which  is  equivalent  to  a  con- 
sent to  try  before  a  judge  alone  (Brooke  v,  Wigg,  8  Ch.  D. 
510),  must  be  in  writing  signed  by  the  solicitors  of  all  the 
parties  (or  of  their  guardians,  &c.,  if  the  parties  are  under 
disability,  see  Knatchbull  i?.  Fowle,  i  Ch.  D.  604 ;  Fryer  v. 
Wiseman,  45  L.J.  Ch.  199  ;  or  by  the  parties  themselves  if 
they  have  no  solicitors,  Tay.  s.  1394) ;  and  unless  specifying 
that  the  evidence  is  to  be  by  aj£davit  ahne,  it  may  6e  sup- 
plemented by  vivd  voce  testimony  (Glossop  v.  Heston  &c. 
Local  Board,  47  L.  J.  Ch.  536 ;  A.-G.  v.  Pagham  &c.  Co.^ 
W.  N.  1876,  94). 

If  either  party  is  unable  to  procure  affidavits,  he  may 
apply  to  be  relieved  of  his  agreement,  and  to  have  the  evi- 
dence taken  wholly  or  partially  vivd  voce  (Warner  v.  Mosses, 
16  Oh.  D.  100;  Winfield  v,  Shoolbred,  W.  N.  1880,  p.  192)  ; 
or  the  unwilling  witness  may  be  ordered  to  attend  for  ex- 
amination in  Court,  but  not,  so  long  as  the  agreement  stands, 
before  an  examiner  {id.;  Nadin  v,  Bassett,  25  Ch.  D.  2i), 
Moreover  the  Court  itself,  where  the  affidavits  are  unsatis- 
factory or  the  interests  of  justice  require  it,  may  exclude 
the  affidavits  and  order  the  witnesses  to  be  examined  orally 
(Lovell  V,  Walhs,  53  L.  J.  Ch.  494 ;  Lawson  v,  Quare,  32 
S.  J.  24 ;  Re  Whiteley,  1891,  i  Ch.  p.  559). 

Unless  otherwise  agreed  or  ordered,  the  plaintiff  must 
file,  and  deliver  to  the  defendant,  a  list  of  his  affidavits 
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within  fourteen  days  from  the  date  of  the  consent ;  and  the 
•defendant  his  within  fourteen  days  from  such  delivery  (0. 
38,  rr.  25,  26) ;  the  plaintiff  must  then  £le  his  afidavits  in 
reply  within  seven  days  from  the  last-mentioned  fourteen 
days,  or  such  other  time  as  aforesaid,  and  such  affidavits  must 
be  confined  to  matters  strictly  in  reply  (O.  38,  r.  27) ;  if  at 
the  hearing  they  turn  out  not  to  f  tdfil  the  latter  condition, 
the  Court  will  disregard  them,  or  give  the  defendant  leave 
to  answer  (Gilbert  v.  Comedy  Opera  Co.,  16  Ch.  D.  594, 
•explaining  Peacock  v.  Harper,  7  Ch.  D.  648 ;  see  Adair  v. 
Young,  W.  N.  1879,  p.  8;  Roe  v.  Davies,  2  Ch.  D.  731). 

Either  party  may  within  fourteen  days  after  the  time 
limited  for  such  reply,  or  otherwise  appointed,  serve  upon 
his  opponent  notice  requiring  the  production  of  an  affidavit 
witness  for  cross-examination  at  the  trial,  and  in  default  of 
such  production  the  affidavit  cannot  be  read  unless  by 
special  leave  (O.  38,  r.  28  ;  Meyrick  v,  James,  46  L.  J.  Ch. 
579  ;  as  to  the  death,  (fee.,  of  the  deponent,  see  j)08t  pp.  329, 
355);  or  unless  the  notice  omits  to  comply  with  the  rule, 
or  to  state  when,  where,  and  before  whom  the  examination 
is  to  take  place  (Do  Mora  v.  Concha,  32  Ch.  D.  133; 
affirmed  mb  nom.  Concha  v.  Concha,  11  App.  Cas.  541). 

(2)  Affidavit  Bvidence  in  Admiralty  Cases. — In  default 
actions  in  rerrij  and  in  references  in  Admiralty  actions, 
evidence  may  be  given  by  affidavit  (0.  37,  r.  2). 

(3)  Affidavit  Evidence  by  Order  of  the  Court. — Under 
O.  37,  r.  I,  the  Court  or  a  judge  may  at  any  time,  for 
sufficient  reason,  order  (a)  that  any  particular  /act  or  /acts 
may  be  proved  by  affidavit.  In  pursuance  of  this  rule,  upon 
an  inquiry  as  to  damages  for  breach  of  a  charter-party, 
evidence  of  witnesses  in  New  South  Wales  was  ordered  to 
be  given  by  affidavit  (Macdonald  v.  Antelme  &  Co.,  W.  N. 
1884,  72).  And  in  an  action  for  revocation  of  probate,  the 
affidavit  of  an  attesting  witness  who  could  not  be  found, 
made  eight  years  before  on  obtaining  probate,  was  received 
in  support  of  the  will  (Gornal  v.  Mason,  12  iP.  D.  142,  per 
Butt,  J.) ;  so  in  Drewitt  v.  Drewitt,  58  L.  T.  684,  an  affidavit 
made  previously  in  a  motion  in  the  cause  was  allowed  to  be 
read  by  the  same  judge,  the  deponent  being  engaged  as  a 
witness  in  another  trial.  On  the  other  hand,  proof  of  a  will 
in  solemn  form  by  affidavit  has  been  disallowed,  although 
the  property  was  small,  and  the  parties  cited  did  not  appear 
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{Cooke  V,  Tomlinson,  24  W.  R.  851,  per  Hannen,  J.);  or 
b)  that  the  affidavit  of  any  witness  may  he  read  at  the  hearing 
or  trial,  on  such  conditions  as  the  Court  or  a  judge  may 
think  reasonable  (see  Gomal  v.  Mason,  supra;  Drewitt  v, 
Drewitt,  supra.  As  to  reading  affidavits  in  former  causes, 
see  O.  37,  r.  3,  and  notes  thereon  in  the  Annual  Practice; 
and  for  the  common  law  rules,  see  depositions  in  former 
trials,  ante,  p.  305) ;  or  (c)  that  any  witness  whose  attend- 
ance in  Court  ought,  for  some  sufficient  cause,  to  he  dispensed 
with,  be  examined  by  interrogatories  or  otherwise  before  a 
commissioner  or  examiner  {e.g,,  the  examination  of  a  witness 
dangerously  ill,  the  evidence  being  only  receivable  at  the 
trial  if  the  witness  is  incapable  of  being  examined  thereat. 
Burton  v.  North  Staff.  Ry.  Co.,  35  W.  R.  536). 

Provided,  that  where  it  appears  to  the  Court  or  a  judge 
that  the  other  party  hond  fide  desires  the  production  of  a 
witness  for  cross-eocaminatimi,  and  that  such  witness  can  he 
produced,  an  order  shall  not  (in  any  of  the  three  cases 
mentioned  above,  Blackburn  Union  v.  Brooks,  7  Ch.  D.  68) 
be  made  authorising  the  evidence  of  such  witness  to  be 
given  by  affidavit  (O.  37,  r.  i ;  Nadin  v,  Bassett,  25  Ch.  D. 
21).  If  the  other  party  does  not  hond  fide  desire  the  pro- 
duction of  the  witness  (Blackburn  Union  v.  Brooks,  supra  ; 
Elias  V.  Griffith,  46  L.  J.  Ch.  806) ;  or  the  witness  cannot 
be  produced  (Gomal  v.  Mason,  supra;  Burton  v.  North 
Staff.  Ry.  Co.,  supra;  and  see  post,  p.  355),  the  proviso  does 
not  apply. 

By  O.  37,  r.  5,  the  Court  or  a  judge  may,  in  any  cause  or 
matter  where  it  may  be  necessary  for  the  purposes  of  justice, 
make  any  order  for  the  examination  upon  oath  before  the 
Court  or  judge,  or  any  officer  of  the  Court,  or  any  other* 
person  (or  for  the  cross-examination  of  an  affidavit  witness, 
De  Mora  v.  Concha,  32  Ch.  D.  133),  and  may  empower  any 
party  to  such  cause  or  matter  to  give  such  deposition  in  evi- 
dence therein  on  such  terms,  if  any,  as  the  Court  or  a  judge 
may  direct. 

An  order  to  examine  witnesses  de  bene  esse  will  in  general 
only  be  made  where  they  are  going,  or  have  gone,  abroad, 
or  where,  from  age,  illness,  infirmity,  or  some  other  cause, 
they  are  likely  to  be  unable  to  attend  at  the  tnal  (Warner  v. 
Mosses,  16  Ch.  D.  100;  Bidder  v.  Bridges,  26  Ch.  D.  i; 
Tay.  s.  509).      As  to  the  procedure  with  respect  to   the 
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examination  of  such  witnesses  in  England  and  abroad,  see  a 
series  of  articles  on  Evidence  by  Commission,  Sol.  Jour. 
Aug.  3  to  Nov.  7,   1891 ;  and  Annual  Practice,  notes  to 

O.  37,  r.  5. 

O.  37,  r.  18,  is  as  follows : — "  Except  where  by  this  order 
otherwise  provided,  or  directed  by  the  Court  or  a  judge,  no 
deposition  shall  be  given  in  evidence  at  the  hearing  or  trial 
of  the  cause  or  matter  wiikout  ths  consent  of  the  party 
against  whom  the  same  may  be  offered,  unless  the  Court  or 
judge  is  satisfied  that  the  deponent  is — (i)  dead;  or  (2)  be- 
yond  the  jurisdiction  of  the  Court ;  or  (3)  unable  from,  sick- 
ness or  other  infirmity  (which  does  not  mean  an  incurable 
malady,  but  will  be  satisfied  by  any  serious  illness,  Beaufort 
V.  Crawshay,  L.  R.  i  C.  P.  699,  ante^  p,  308,  and  may,  perhaps, 
be  proved  by  affidavit,  Tay.  s.  517)  to  attend  the  hearing  or 
trial ;  in  any  of  which  cases  the  depositions  certified  under 
the  hand  of  the  person  taking  the  examination  shall  be 
admissible,  saving  all  just  eosceptions,  without  proof  of  the 
signature  to  such  certificate." 

Though  the  opening  words  of  this  rule  confer  very  exten- 
sive powers  upon  the  Court,  it  is  probable  that  in  practice 
the  admissibility  of  the  depositions  will  be  confined  to  those 
cases  in  which  the  personal  attendance  of  the  witness  is 
from  some  of  the  causes  mentioned  unattainable  (Bagot  v. 
Bagot,  I  L.  R.  I.  I ;  Nadin  v,  Bassett,  25  Ch.  D.  21; 
Burton  v.  North  Staff.  Ry.  Co.  35  W.  R.  536;  Tay.  s.  516; 
Powell  565). 

Unwilling  Deponent, — ^Where  a  witness  refuses  to  attend 
an  elimination,  or  to  be  sworn,  or  to  answer,  the  proper 
course  is  not  to  move  to  commit  him  for  contempt,  but  to- 
serve  him  with  a  subpoena,  and  if  he  fails  to  comply,  then 
to  move  for  an  order  directing  him  to  attend,  or  to  be 
sworn,  or  to  answer,  as  the  case  may  be  (O.  37,  rr.  8,  13 ; 
StuM^  V.  Balkis,  32  W.  R.  676 ;  Ex  parte  Fernandez,  30  L.  J. 
C.  P.  320,  ante,  p.  317).  If,  however,  an  affidavit  witness  has 
voluntarily  attended  an  appointment  for  cross-examination, 
the  necessity  for  a  subpoena  or  order  is  waived,  and  he  may 
be  committed  for  not  answering  questions  (Cutler  v.  Wright, 
W.  N.  1890,  28). 

A  witness  who  refuses  to  make  an  affidavit  may,  as  we 
have  seen,  be  ordered  to  attend  for  examination  in  Coui  t, 
though  not  before  an  examiner  {ante,  p.  327). 
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Ohjectiona  to  Depositions, — "  Any  questions  which  may  be 
objected  to  shall  be  taken  down  by  the  examiner  in  the 
depositions,  and  he  shall  state  his  opinion  thereon  to  the 
counsel,  solicitors,  or  parties,  and  shall  refer  to  such  state- 
ment in  the  depositions,  but  he  shall  not  have  power  to 
decide  upon  the  materiality  or  relevancy  of  any  question  " 
(O.  37,  r.  12).  "If  any  witness  shall  object  to  any  ques 
tion  that  may  be  put  to  him,  the  question  so  put,  and  the 
objection  of  the  witness  thereto,  shall  be  taken  down  by  the 
examiner,  and  transmitted  by  him  to  the  central  office  to 
be  there  filed,  and  the  validity  of  the  objection  shall  be 
decided  by  the  Court  or  a  judge"  (O.  37,  r.  14).  But  though 
an  examiner  has  no  power  to  decide  an  objection,  or  compel 
an  answer,  he  may  allow  a  witness  to  be  treated  as  hostile 
(Ohlsen  v.  Terrero,  10  Ch.  Ap.  127;  coTvtra^  Buckley  v. 
Cooke,  I  K.  &  J.  29;  Tay.  s.  1427);  or  to  be  examined  apart 
{Re  West  Canada  &c.  Co.  46  L.  J.  Ch.  683). 

Objections  to  evidence  on  commission  should  be  taken 
before  the  examiner ;  for  if  received  by  him  without  objec- 
tion, the  evidence  cannot  afterwards  be  rejected  (Robinson 
V,  Davies,  5  Q.  B.  D.  26,  where  secondary  evidence  of  docu- 
ments had  been  improperly  received ;  Richards  v,  Houghy 
51  L.  J.  Q.  B.  361,  where  the  witness  had  been  improperly 
allowed  to  affirm). 

If,  after  objection,  admissible  evidence  has  been  rejected^ 
or  inadmissible  evidence  received,  the  judge  may  suppress 
the  depositions  either  wholly  or  in  part  (Robinson  v,  Davies, 
supra ;  Ros.  N.  P.  186 ;  Tay.  ss.  512,  548  ;  Lumley  v,  Gye,  3 
E.  &  B.  114 ;  Hutchinson  v,  Bernard,  2  M.  &  Rob.  i ;  Small 
V,  Naime,  13  Q.  B.  840;  ante,  Depositions  in  Former  Trials, 
p.  309). 

[Tay.  ss.  506-549;  1394-1398;  Ros.  N.  P.  184-187; 
Annual  Practice,  notes  to  O.  37;  Powell  556-574;  Steph. 
art.  125.] 

(4)  Depositions  in  Bankruptcy. — "  In  case  of  the  death 
of  the  debtor  or  his  wife,  or  of  a  witness  whose  evidence  has 
been  received  by  any  Court  in  any  proceeding  in  bankruptcy, 
the  deposition  of  the  pei^on  so  deceased  purporting  to  be 
.•^ealed  with  the  seal  of  the  Court,  or  a  copy  thereof  purport- 
ing to  be  so  sealed,  shall  be  admitted  as  evidence  of  the 
matters  therein  deposed  to"  (Bankruptcy  Act,  1883,8. 136)^ 

(5)  Depositions  under  the  Merchant  Shipping  Act,  1854, 
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s.  270. — In  proceedings  under  this  Act,  or  any  Act  amend 
ing  the  same,  a  deposition  made  out  of  the  United  Kingdom 
on  oath  in  relation  to  the  same  subject-matter  before  any 
judge,  ifec.,  is  admissible  upon  proof  that  the  witness  cannot 
be  found  in  the  United  Kingdom  (R.  v.  Conning,  1 1  Cox 
134;  R.  V.  Anderson,  id,  154  ;  R.  v.  Stewart,  13  Cox 
296;  Steph.  art.  142;  post,  p.  342). 

The  deposition  must  be  authenticated  by  the  signature  of 
the  judge,  (fee.,  but  his  signature  or  official  character  need 
not  be  proved. 

If  the  proceeding  is  criminal,  the  judge  must  certify  that 
the  accused  was  present ;  which  certificate  is,  unless  the 
contrary  be  proved,  sufficient  evidence  of  that  fact. 

(6)  laterrogatories. — Under  O.  31,  r.  i,  the  plaintiff  or 
defendant,  in  any  cause  or  matter  not  of  a  penal  nature, 
may  by  leave  (and  in  actions  for  fraud  or  breach  of  trust 
without  leave)  deliver  interrogatories  in  writing  for  the  ex- 
amination of  the  opposite  party  (i.e.,  one  between  whom  and 
the  applicant  an  issue  is  joined,  and  not  a  mere  third  party, 
Molloy  V.  Kelly,  15  Ch.  D.  162  ;  Eden  v.  Weardale,  35  Ch. 
D.  287)  as  to  any  matter  in  question  between  them,  but 
not  as  to  matters  which  would  be  admissible  only  in  cross- 
examination.  And  by  O.  31,  r.  24,  any  party  may  at  the 
trial  use  in  evidence  any  one  or  more  of  the  answers,  or  any 
part  of  an  answer  of  the  opposite  party,  without  putting  in 
the  others,  or  the  whole  of  such  answer,  provided  always 
that  the  judge  may  look  at  the  whole  of  the  answers,  and  if 
he  shall  be  of  opinion  that  any  others  of  them  are  so  con- 
nected with  those  put  in  that  the  latter  ought  not  to  be 
used  without  them,  he  may  direct  them  to  be  put  in.  The 
judge,  however,  ought  not  to  allow  a  party  who  has  made 
an  admission  in  an  answer,  to  read  with  it  any  other  part 
of  the  answer  which  is  not  fairly  connected  with  it  in  sense 
or  substance  (Lyell  v,  Kennedy,  27  Ch.  D.  i,  15,  per  Cot- 
ton, L.J.). 

(7)  Evidence  on  Motion,  Further  Consideration,  and  in 
Ohambers. — "  Upon  any  motion,  petition,  or  summons  evi- 
dence may  be  given  by  affidavit ;  but  the  Court  or  a  judge 
may  on  the  application  of  either  party  order  the  attendance 
for  cross-examination  of  the  person  making  such  affidavit " 
(O.  38,  r.  i).  "  The  party  intending  to  use  any  affidavit  in 
support  of  any  application  made  by  him  in  the  Chancery 
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Division,  shall  give  notice  to  the  other  parties  concerned  of 
his  intention  in  that  behalf  "  (O.  38,  r.  20). 

^'  37>  ^'  25  provides  that  "  All  evidence  taken  at  the 
hearing  or  trial  of  any  cause  or  matter  may  be  used  in  any 
subsequent  proceeding  in  the  same  cause  or  matter  "  ;  and 
O.  38,  r.  21, adds,  somewhat  tautologically,  that  "all  affida- 
vits which  have  been  previously  made  and  read  in  Court 
upon  any  proceeding  in  a  cause  or  matter  may  be  used 
before  the  judge  in  chambers."  An  undertaking  not  to 
use  an  affidavit  at  the  hearing  does  not,  however,  pre- 
clude its  use  on  a  subsequent  inquiry  in  chambers  (Jenner 
V.  Morris,  10  W.  R.  640). 

Where  it  is  intended  to  read,  upon  further  consideration, 
evidence  previously  used  in  chambers,  notice  to  the  parties 
to  be  affected  must  be  given  (Jones  v,  Chennell,  8  Ch.  D.  492  ; 
Brier  v.  Evison,  26  Ch.  D.  238)  ;  but  further  evidence  may 
also  be  read  by  leave  of  the  Court  under  0.  37,  r.  i  (May  v, 
Newton,  34  Ch.  D.  347) ;  and  evidence  to  influence  costs 
may  be  given  by  affidavit  (see  Beaney  v,  ElHott,  W.  N. 
1880,  99 ;  Evans  v,  Lewis,  2  L.  T.  N.  S.  559;  Re  Michael, 
52  L.  T.  609 ;  JRe  Revill,  55  L.  T.  542). 

As  to  the  admission  of  further  evidence  on  appeals,  see 
0.  58,  r.  4,  and  notes  thereto  in  the  Annual  Practice. 

CRIMINAL  CASES. — In  criminal  proceedings  oral  evi- 
dence taken  before  the  trial  is  admissible  thereon  in  the 
following  cases : — 

(i)  Depositions  before  Magistrates. — Witnesses  for  the 
Prosecution. — By  11  &  12  Vict.  c.  42,  s.  17,  it  is  enacted 
that  in  all  cases  where  any  person  shall  be  charged  before 
any  justice  of  the  peace  with  any  indictable  offence,  "  such 
justice  or  justices,  before  he  or  they  shall  commit  such 
accused  person  to  prison  for  trial,  or  before  he  or  they  shall 
admit  him  to  bail,  shall,  in  the  presence  of  such  accused 
person,  who  shall  be  at  liberty  to  put  questions  to  any 
witness  produced  against  him,  take  the  statement  on  oath 
or  affirmation  of  those  who  shall  know  the  facts  and  cir- 
cumstances of  the  case,  and  shall  put  the  same  into  writing ; 
and  such  depositions  shall  be  read  over  to,  and  signed 
respectively  by,  the  witnesses  who  shall  have  been  so  ex- 
amined, and  shall  be  signed  also  by  the  justice  or  justices 
taking  the  same ;  and  the  justice  or  justices  before  whom 
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any  such  witness  shall  appear  to  be  examined  as  aforesaid 
shall,  before  such  witness  be  examined,  administer  to  such 
witness  the  usual  oath  or  affirmation,  which  such  justice 
shall  have  full  power  and  authority  to  do;  and  if  upon  the 
trial  of  the  person  so  accused  as  first  aforesaid  it  shall  be 
proved,  by  the  oath  or  affirmation  of  any  credible  witness, 
that  any  person  whose  deposition  shall  have  been  taken  as 
aforesaid,  is  dead,  or  so  ill  as  not  to  be  able  to  travel ;  and 
if,  also,  it  is  proved  that  such  deposition  was  taken  in  the 
presence  of  the  person  so  accused,  and  that  he  or  his  counsel 
or  attorney  had  a  full  opportunity  of  cross-examining  the 
witness,  then,  if  such  deposition  purport  to  be  signed  by  the 
justice  by  or  before  whom  the  same  purports  to  be  taken,  it 
shall  be  lawful  to  read  such  deposition  as  evidence  in  such 
prosecution,  without  further  proof  thereof,  unless  it  shall  be 
proved  that  such  deposition  was  not  in  fact  signed  by  the  jus- 
tice purporting  to  sign  the  same. — Witnesses  for  the  Defence, 
— By  30  &  31  Yict.  c.  35,  s.  3,  every  person  who  is  charged 
before  a  justice  with  an  indictable  offence  shall  be  asked 
whether  he  desires  to  call  any  witnesses;  and  if  he  does 
so,  the  justice  in  his  presence  shall  take  the  statement  on 
oath  or  affirmation,  both  examination  and  cross-examina- 
tion of  such  witnesses,  and  reduce  the  same  to  writing; 
and  "  such  depositions  of  such  witnesses  shall  be  read  over 
to,  and  signed  respectively  by,  the  witnesses  who  shall  be 
so  examined,  and  shall  be  signed  also  by  the  justice  or 
justices  taking  the  same,  and  transmitted  in  due  course  of 
law  with  the  depositions  ....  and  afterwards,  upon  the 
trial  of  such  accused  person,  all  the  laws  now  in  force  relat- 
ing to  the  depositions  of  witnesses  for  the  prosecution  shall 
extend  and  be  applicable  to  the  depositions  of  witnesses 
hereby  directed  to  be  taken." 

Burden  of  Proof  of  StaJtutcry  ,  Conditions. — It  seems 
doubtful  whether  the  various  requirements  of  1 1  <k  1 2  Vict. 
c.  42,  s.  17,  must  be  affirmatively  proved  by  the  party  ten- 
dering the  evidence,  or  whether,  if  the  signature  purports 
to  be  that  of  the  justice,  and  proof  is  given  merely  of  the 
death  or  illness  of  the  deponent,  and  the  presence  of,  and 
opportunity  of  cross-examination  by,  the  accused,  the  onus 
is  not  thrown  upon  the  opposite  party  to  disprove  them. 
The  latter  view,  which  seems  to  accord  more  with  the  final 
words  of  s.  17,  is,  it  is  submitted,  the  correct  one  (Steph. 
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art.  140 ;  and  see  R.  v.  Peacock,  12  Cox  i,  where  it  was  held 
that  proof  of  the  prisoner's  presence  raised  a  presumption  of 
full  opportunity  of  cross-eicamination ;  contra,  Ros.  Cr.  Ev. 
56;  Powell  546;  Tay.  s.  482). 

These  requirements  will  now  be  considered  in  detail : — 

(i)  Caption  of  DeposUioji — Same  Charge. — A  deposition 
without  a  caption  or  title  has  been  held  inadmissible  (R.  v. 
Newton,  i  F.  &  F.  641 ;  R.  v.  Galvin,  Ir.  C.  C.  R.  10  Cox 
198,  by  a  majority  of  five  judges  to  four;  contra,  R.  v. 
Langbridge,  3  Cox  465,  C.  C.  R.).  But  the  caption  need 
not  state  more  than  that  it  is  the  deposition  of  the  witness, 
and  the  particular  charge  preferred  before  the  magistrate 
(Ros.  Cr.  Ev.  67  ;  R.  2?.  Langbridge,  supra);  and  one  caption 
at  the  head  of  the  whole  body  of  the  depositions  is  sufficient, 
without  a  separate  caption  for  each  deposition  (R.  v,  Johnson, 
t8  L.  J.  M.  C.  198;  R.  V,  Young,  3  C.  &  K.  106 ;  for  the 
statutory  form,  see  schedule  M.  to  the  Act,  and  Tay.  s.  479, 
note  3). 

The  charge  need  not  be  stated  with  technical  precision 
(R.  V.  Langbridge,  supra),  but  should  be  the  same  as  that 
upon  which  the  evidence  is  afterwards  tendered ;  although 
if  full  opportunity  of  cross-examination  was  available,  a  tech- 
nical difference  in  the  charges  will  not  of  itself  exclude  the 
evidence.  Thus,  a  deposition  taken  on  a  charge  of  wounding 
with  intent  to  do  grievous  bodily  harm  (R.  v.  Beeston, 
24  L.  J.  M.  C.  5) ;  or  of  stabbing  (R.  v.  Dilmore,  6  Cox  52) ; 
or  of  robbery  with  violence  (R.  v,  Lee,  4  F.  &  F.  63)  may 
be  read  upon  a  subsequent  trial  for  the  murder  of  the  de- 
ponent ;  and  one  upon  a  charge  of  false  pretences  has  been 
received  upon  a  subsequent  trial  for  uttering  a  forged  note, 
when  the  two  arose  out  of  the  same  transaction,  and  the 
same  evidence  supported  both  (R.  v.  Williams,  12  Cox  loi ; 
ante,  p.  307). 

(2)  Presence  of  Magistrate, — ^The  deposition  must  be  taken 
in  the  presence  of  the  magistrate ;  if  taken  in  his  absence, 
they  are  inadmissible,  although  afterwards  read  over  and 
sworn  in  his  presence  (R.  v.  Day,  6  Cox  55  ;  R.  v.  Watts, 
9  Cox  395  ;  see,  however,  R.  v.  Bates,  2  F.  &  F.  317). 

Where  a  prisoner  had  been  charged  before,  and  afterwards 
committed  by,  a  London  magistrate,  and  the  deposition  of  a 
sick  witness  had,  in  the  interval,  been  taken  before  and 
signed  by  a  country  magistrate,  the  deposition  was  received 
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[R.   V.  Vidil,   9    Cox  4,  per  Blackburn,  J. ;   this  case  is 
doubted  by  Mr.  Taylor,  s.  482,  note  3 ;  see  infra  (8)]. 

(3)  Presence  of  Accused, — ^The  entire  depositions  must  be 
taken  in  the  presence  of  the  accused ;  and  the  omission  of 
this  requisite  cannot  be  cured  by  reading  over  and  re-swear- 
ing them  in  his  presence,  for  such  a  method  obviously  allows 
a  very  imperfect  opportunity  for  cross-examination  (R.  v. 
Day,  supra  ;  R.  v.  Watts,  supra  ;  but  see  R.  v.  Bates,  supra). 

(4)  Oath  or  Affirmation, — The  deposition  must  be  taken 
on  oath  or  affirmation ;  thus,  the  unsworn  testimony  of  a 
child  taken  under  the  Criminal  Law  Amendment  Act,  1885, 
s.  4,  cannot  be  read  upon  proof  of  the  death  or  illness  of  the 
child  (R.  V.  Pruntley,  16  Cox  344). 

(5)  Opportunity  of  Cross-examination. — If  a  deposition  is 
proved  to  have  been  taken  in  the  presence  of  the  accused, 
the  law  will  presume  that  he  had  full  opportunity  of  cross- 
examination;  but  this  presumption  may  be  rebutted  by 
proof — e.^.,  that  the  accused  was  insane  (R.  v.  Peacock, 
12  Cox  i) ;  or  (perhaps)  did  not  underatand  the  language 
(see  R.  V.  Jones,  49  J.  P.  728,  infra) ;  or  that  the  deponent 
was  so  ill  as  to  be  unfit  for  further  examination  (Tay.  s.  486, 
citing  R.i?.  Hyde,  3  Cox  90,  decided  before  the  Act).  Where 
both  deponent  and  prisoner  only  imperfectly  understood 
English,  but  the  prisoner  refused  the  aid  of  an  interpreter, 
and  the  magistrate's  clerk  had  advised  him  that  he  would 
only  injure  his  case  by  further  questions,  the  depositions 
were  received  (R.  v,  Jones,  supra,  per  Manisty,  J.). 

The  magistrate  should,  when  the  prisoner  is  undefended, 
invite  him  to  cross-examine  the  witnesses  at  the  end  of  each 
examination,  and  not  merely  at  the  end  of  all  the  examina- 
tions; and  should  allow  him  sufficient  time  to  consider  his 
questions  (R.  v.  Day,  supra  ;  R.  v.  Watts,  supra). 

Where  the  former  charge  is  technically  different  from 
the  subsequent  one,  the  depositions  may  still  be  read  if  the 
accused  had  full  opportunity  of  cross-examination  upon  all 
points  material  to  both  [supra  (i)]. 

(6)  WTiole  Statement. — Although  in  the  statutory  form 
the  statement  of  the  witness  is  directed  to  be  taken  down 
"  as  nearly  as  possible  in  the  words  he  uses,"  and  no  longer 
merely  "  so  much  thereof  as  is  material,"  as  in  the  former 
Act,  yet  a  deposition  has  been  received  which  included  only 
such  portions  of  the  examination  as  the  magistrate  considered 
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material,  and  omitted  altogether  the  cross-examination  (B.  v. 
Hendy,  4  Cox  243;  and  see  R.  v.  Bates,  2  F.  &  F.  317). 

(7)  Read  over  to  and  signed  by  Witness. — The  deposition, 
when  completed,  is  directed  to  be  read  over  to  and  signed 
by  the  witness ;  and  perhaps  upon  proof  that  this  formality 
has  been  neglected,  the  evidence  will  be  rejected  (Steph.  art. 
140;  Tay.  88.  482,  484;  the  previous  Acts  did  not  contain 
this  provision,  see  R.  v.  Hemming,  2  Lea.  854). 

(8)  Signature  of  Magistrate, — The  deposition  is  receivable 
if  it  merely  "purport  to  be  signed  by  the  justice  by  or 
before  whom  it  purports  to  be  taken,"  unless  proof  can  be 
given  that  it  was  not  in  fact  so  signed.  It  is  sufficient  if 
such  signature  is  appended  to  the  end  of  the  whole  body  of 
the  depositions,  provided  that  the  different  sheets  were 
fastened  together  at  the  time  of  the  signature  (R.  v.  Parker, 
II  Cox  478;  R.  V.  Carrol,  id.  322).  But  if  the  separate 
sheets  were  not  pinned  or  otherwise  fastened  together  at  or 
before  the  time  when  the  last  was  signed,  the  unsigned 
sheets  will  be  rejected  (R.  v,  Lee,  4  F.  <k  F.  65  ;  R.  v.  Mann, 
49  J.  P.  743).  It  is  not  necessary  that  the  magistrate  by 
whom  the  depositions  are  taken  and  signed  should  be  the 
one  before  whom  the  prisoner  is  charged  or  committed  (R.  v. 
Vidil,  9  Cox  4;  supra  (2). 

(9)  The  Witness  must  he  dead,  iU,  kept  out  of  the  way,  or 
insane. — The  admissibility  of  the  depositions  is  not  limited 
to  the  two  cases  mentioned  in  the  statute — "  dead,  or  so  ill 
as  not  to  be  able  to  travel ;  '*  if  the  witness  is  fraudulently 
or  forcibly  kept  out  of  the  way  by  the  prisoner  himself 
(R.  V.  Scaife  17  Q.  B.  773);  or  probably  if  he  is  insane 
(R.  V.  Marshall,  Car.  &  M.  147 ;  R.  v,  Scaife,  supra;  Tay. 
ss.  476,  480;  Steph.  art.  140,  ante,  p.  307)  the  depositions 
will  be  received ;  although  mere  absence  in  a  foreign  country 
is  not  sufficient  (R.  v.  Austen,  25  L.  J.  M.  C.  48).  The 
degree  of  iUness  is  for  the  judge  to  determine  (R.  v.  Wellings, 
3  Q.  B.  D.  426) ;  and  it  is  advisable,  although  not  essential, 
to  prove  it  by  the  medical  attendant.  Not  only  ability  to 
travel,  but  ability  to  give  evidence,  muist  be  considered 
(R.  V.  Cockbum,  7  Cox  265  ;  R.  v.  Wilson,  8  Cox  453 ;  R.  v. 
Wilson,  12  Cox  622).  The  ailment  need  not  be  permanent, 
but  where  it  is  temporary  the  judge  may  in  his  discretion 
postpone  the  trial  for  the  recovery  of  the  witness  (R.  v.  Tait, 
2  F.  &  F.  553 ;  R.  V.  Wilson,  12  Cox  622).     The  following 
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degrees  of  illness  have  been  held  sufficient  to  admit  the 
deposition : — Travelling  would  have  endangered  life  (R.  v. 
Day,  6  Cox  55) ;  the  deponent  had  arrived,  but  returned 
home,  as  his  doctor  testified  that  it  would  have  been  danger- 
ous for  him  to  remain  (R.  v.  Wicker,  18  Jur.  252) ;  the 
deponent  could  have  been  brought  into  court  without 
daiiger  to  life,  but  was  disabled  by  paraly^s  from  giving 
evidence  (R.  v,  Cockbum,  supra) ;  the  deponent  could  travel, 
but  not  complete  the  object  of  his  journey,  as  he  had  a  ten- 
dency to  softening  of  the  brain ;  and  was  so  ill  and  nervous 
that  examination  and  cross-eicamination  would  confuse  and 
nullify  his  evidt^nce,  and  in  his  condition  be  dangerous  to  life 
(R.  V.  Wilson,  8  Cox  453).  The  following  have  been  held 
insufficient: — The  deponent  had  been  seized  with  a  bowel 
complaint  on  the  morning  of  the  trial,  and  was  too  ill  to 
travel  (R.  v,  Harris,  4  Cox  440;  R.  v.  Bull,  12  Cox  31); 
the  deponent  was  very  old,  and  so  nervous  that  the  doctor 
considered  coming  into  court  and  being  examined  would  be 
dangerous  to  her  (R.  v,  Farrell,  12  Cox  605 ;  R.  v,  Thomp- 
son, 13  Cox  181) ;  the  deponent  was  in  bed  two  days  before 
the  trial,  appeared  ill,  and  when  he  tried  to  get  up  could  not 
stand ;  a  non-medical  witness  believed  it  to  be  rheumatics, 
but  no  doctor  was  called  (R.  v,  Williams,  4F.  &F.  5i5);a 
non-medical  witness  saw  the  deponent  in  bed  the  night 
before  with  cold  and  inflammation ;  he  was  attended  by  a 
doctor,  and  witness  heard  he  was  very  bad  (R.  v,  TJllmer, 
4  Cox  442) ;  a  non-medical  witness  saw  the  deponent  in  bed, 
and  "was  told  he  had  fever"  (R.  v,  Welton,  9  Cox  296). 
The  following  conditions  connected  with  pregnancy  have 
been  held  sufficient : — Deponent's  husband  stated  he  did  not 
know  how  long  she  had  been  pregnant,  that  she  could 
attend  to  her  duties,  but  a  fortnight  before  had  suffered 
from  undergoing  a  journey  (R.  v.  Croucher,  2  F.  &  F.  285) ; 
the  deponent  was  daily  expecting  her  confinement  (R.  v, 
Stephenson,  31  L.  J.  M.  C.  147 ;  R.  v.  Wellings,  3  Q.  B.  D. 
426  ;  R.  V.  Heeson,  14  Cox  40.;  R.  v.  Goodfellow,  id.  326) ; 
the  deponent  had  just  been  confined  of  a  dead  child  (R.  v, 
Wilton,  I  F.  &  F.  309).  The  following  have  been  held 
insufficient: — The  deponent  expected  to  be  confined  in  a 
month  (R.  v,  Omant,  6  Cox  466);  the  deponent  had  just 
been  confined  (R.  v,  Wilton,  supra;  R.  v.  Walker,  i  F.  &  F. 
534;  R.  t?.  Cotton,  12  Cox  400;  contra,  R.  v,  Harney,  4  Cox 
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441;  in  R.  V,  Wilson,  12  Cox  622,  "just  confined"  was 
considered  sufficient  to  admit  the  depositions  before  the 
grand  jury,  but  the  trial  was  postponed,  as  the  evidence  of 
the  witness  was  most  material. 

Depositions  when  admissible  on  other  Grounds, — Deposi- 
tions, although  inadmissible  under  the  statute,  may  be 
receivable — (i)  To  corroborate  (see  R.  v.  Coll.  24  L.  R.  I. 
522)  or  contradict  {ante,  pp.  86-88)  the  deponent  when  after- 
wards called  as  a  witness  at  the  trial.  In  R.  v.  Gamer, 
54  J.  P.  424,  where  the  deponent  had  admitted  that  her 
subsequent  testimony  differed  from  her  deposition,  but 
neither  side  had  put  in  the  deposition,  the  judge  was  held 
entitled  to  read  it  to  the  jury  in  his  summing-up.  The  old 
rules  laid  down  by  the  judges  as  to  cross-examination  upon 
depositions  (noticed  Tay.  s.  1449,  and  Ros.  Cr.  Ev.  62)  were 
superseded  by  28  &  29  Vict.  c.  18,  ss.  4,  5.  (2)  As  dying 
declarations  (R.  v.  Woodcock,  i  East  P.  C.  356 ;  ante, 
p.  207).  (3)  To  refresh  the  memory  of  the  official  who  took 
them  down  (Tay.  s.  894 ;  R.  v.  Mann,  49  J.  P.  743.)  (4)  They 
have  also  been  considered  admissible  under  the  common  law 
rule  {a/nte,  p.  305)  as  testimony  given  in  a  former  proceeding 
between  the  same  parties  and  on  the  same  issue  (3  Rus.  Or. 
p.  519,  note  v);  and  (5)  as  statements  made  in  the  presence 
of  the  prisoner,  and  not  denied  by  him  (R.  v.  Mann,  supra  ; 
sed  qu. ;  the  better  opinion  certainly  is  that  statements 
made  in  judicial  proceedings  are  not  receivable  against  a 
party  on  this  ground ;  see  fully  ante,  pp.  1 47-1 51). 

(2)  Depositions  to  perpetuate  Testimony. — Whenever 
it  shall  appear  to  the  satisfaction  of  any  justice  of  the  peace 
that  any  person  dangerously  iU  and,  in  the  opinion  of  some 
registered  medical  practitioner,  not  likely  to  recover  from  siuih 
illness,  is  able  and  willing  to  give  material  information 
relating  to  any  indictable  oftence,  or  relating  to  any  person 
accused  of  anysuch  offence,  and  it  shall  not  be  practicable 
for  any  justice  or  justices  of  the  peace  to  take  an  examina- 
tion or  deposition,  in  accordance  with  the  provisions  of  the 
Act  II  &  12  Vict.  c.  42,  s.  17  (see  supra  p.  333),  of  the 
person  so  being  ill,  it  shall  be  lawful  for  the  said  justice  to 
take  in  writing  the  statement  on  oath  or  affirmation  of  such 
person  so  being  ill,  and  such  justice  shall  thereupon  sub- 
scribe the  same,  and  shall  add  thereto,  by  way  of  caption,  a 
statement  of  his  reason  for  taking  the  same,  and  of  the  day 
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and  place  when  and  where  the  same  was  taken,  and  of  the 
persons  (if  any)  present  at  the  taking  thereof ;  and  if  the 
same  shall  relate  to  any  indictable  offence  for  which  any 
accused  person  is  already  committed  or  bailed  to  appear  for 
trial,  shall  transmit  the  same,  with  the  said  addition,  to  the 
proper  officer  of  the  Court  for  trial  at  which  such  accused 
person  shall  have  been  so  committed  or  bailed ;  and  in  all 
other  cases  he  shall  transmit  the  same  to  the  clerk  of  the  peace 
of  the  county,  division,  city,  or  borough  in  which  he  shall 
have  taken  the  same,  who  is  hereby  required  to  preserve  the 
same,  and  file  it  if  needed ;  and  if  afterwards,  upon  the  trial  of 
any  offender  or  offence  to  which  the  same  may  relate,  the 
person  who  made  the  same  statement  shall  be  proved  to  be 
deady  or  if  it  shall  be  proved  that  there  is  no  reasonable  pro- 
hahUity  that  such  person  will  ever  he  oMe  to  travel  or  give  evi- 
dence, it  shall  be  lawful  to  read  such  statement  in  evidence 
either  for  or  against  the  accused,  without  further  proof 
thereof,  if  the  same  purports  to  be  signed  by  the  justice  by 
or  before  whom  it  purports  to  be  taken,  and  provided  it  be 
proved  to  the  satisfaction  of  the  Court  that  reasonable  notice 
of  the  intention  to  take  such  statement  has  been  served 
upon  the  person  (whether  prosecutor  or  accused)  against 
whom  it  is  proposed  to  be  read  in  evidence,  and  that  such 
person,  or  his  counsel  or  attorney,  had,  .or  might  have  had, 
if  he  had  chosen  to  be  present,  a  full  opportunity  of  cross- 
examining  the  deceased  person  who  made  the  same  (30  & 
31  Yict.  c.  35,  s.  6).  A  prisoner  in  actual  custody,  serving,  or 
served  with,  such  notice,  may  by  order  of  the  committing  or 
visiting  justice  be  brought  up  in  custody  to  hear  the  deposi- 
tion tgien  (s.  7). 

The  notice  of  intention  to  take  such  statements  must  be 
in  writing ;  a  mere  oral  notice,  even  if  the  prisoner  has 
actually  being  present  in  pursuance  of  it,  will  not  suffice  to 
admit  the  deposition  (R.  v,  Shurmer,  17  Q.  B.  D.  323). 

(3)  Depositions  before  Coroners.— Every  coroner,  upon 
any  inquisition  before  him  taken,  whereby  any  person  shall 
be  indicted  for  manslaughter  or  murder,  or  as  an  accessory 
to  murder  before  the  fact,  shall  put  in  writing  the  evidence 
given  to  the  jury  before  him,  or  as  much  thereof  as  shall  be 
material,  and  shall  have  authority  to  bind  by  recognusanoe 
all  such  persons  as  know  or  declare  anything  material 
touching  the  said   manslaughter  or  murder,   or   the  said 
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offence  of  being  accessory  to  murder,  to  appear  at  the  next 
court  of  oyer  and  terminer,  or  gaol  delivery,  or  superior 
criminal  court  of  a  county  palatine,  or  great  sessions  at 
which  the  trial  is  to  be,  then  and  there  to  prosecute  or 
give  evidence  against  the  party  accused;  and  every  such 
coroner  shall  certify  and  subscribe  the  same  evidence,  and 
all  such  recognisances,  and  also  the  inquisition  before  him 
taken,  and  shall  deliver  the  same  to  the  proper  officer 
of  the  court  in  which  the  trial  is  to  be,  before  or  at  the 
opening  of  the  court  [7  Geo.  4,  c.  64,  s.  4  (England) ;  9 
Geo.  4,  c.  54  (Ireland).] 

The  conditions  of  admissibility  of  such  depositions  are  not 
satisfactorily  settled.  Mr.  Taylor  states  (s.  492)  that  they 
are  rendered  admissible  as  secondary  proof  by  virtue  of  the 
statute  5  Mr.  Justice  Stephen  remarks  (art.  142  w.)  that  as 
the  statute  says  nothing  about  the  conditions  on  which  they 
may  be  given  in  evidence,  their  admissibDity  depends  on  the 
common  law  rules  regulating  testimony  taken  in  former 
trials  (see  ante,  p.  305  ;  though  it  is  difficult  to  see  how  the 
common  rules  can  in  strictness  apply  to  such  a  case). 

The  statutory  requirements  differ,  it  will  be  observed,  from 
those  applicable  to  magisterial  depositions  in  sevei-al  respects 
(see  Tay.  ss.  493-494).  It  has  been  considered  that  depo- 
sitions before  coroners  are  receivable  although  taken  in  the 
aheence  of  the  accv^sed;  but  the  better  opinion  is  against 
this  view  (R.  v.  Rigg,  4  F.  &  F.  1085  ;  and  see  Tay.  s.  494  ; 
Ros.  Or.  Ev.  72,  73 ;  3  Rus.  Or.  534.) 

The  depositions  must,  it  would  seem,  be  proved  either  by 
calling  the  coroner  who  subscribed  them,  or  by  proving  his 
signature,  and  showing  by  the  clerk  or  other  person  present 
that  the  statutory  forms  have  been  observed  (Tay.  s.  493). 

(4)  Depositions  of  Witnesses  going  abroad. — Depositions 
are  sometimes  taken  by  consent  in  prosecutions  for  mis- 
demeanour when  the  witness  is  about  to  leave  the  country, 
such  depositions  being  admissible  only  where  the  witness  is 
abroad  at  the  time  of  the  trial  (Ros.  Or.  Ev.  74). 

(5)  Depositions  taken  in  India,  &c, — By  13  Geo.  3,  c. 
6^,  s.  40,  in  cases  of  indictments  and  informations  in  the 
Queen's  Bench  Division  for  offences  committed  in  India, 
that  Court  may  award  a  mandamus  to  the  judges  of  the 
Supreme  Courts  in  India  (as  to  which  see  now  24  &  25  Vict. 
c.  104,  ss.  10,  II ;  Wilson  v,  Wilson,  9  P.  D.  8)  requiring 
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them  to  hold  a  Court  for  the  exammation  of  witnesses  and 
the  reception  of  other  proofs  concerning  the  matters  in 
question  ;  and  such  examination  shall  be  reduced  to  writing, 
and  returned  to  the  Queen's  Bench  Division  in  the  manner 
directed  by  the  Act,  and  shall  be  there  deemed  as  good 
evidence  as  if  the  witness  had  been  present.  By  6  &  7  Yict. 
c.  98,  s.  4,  similar  provisions  are  made  with  regard  to  slave- 
trade  offences  committed  in  British  colonies. 

Depositions  as  to  offences  committed  abroad  by  persons 
employed  in  the  public  service  are  regulated  by  42  Geo.  3, 
c.  85  ;  and  those  relating  to  criminal  offences  in  merchant 
ships  by  the  Merchant  Shipping  Act,  1854,  s.  270;  ante^ 

pp-  zz^^  332. 

As  to  the  authentication  and  admissibility  of  copies  of 
foreign  depositions,  &c.,  see  33  &  34  Vict.  c.  52,  s.  15. 

(6)  Ezainiiiation  of  the  Prisoner. — The  statutory  provi- 
sions regulating  the  taking  of  the  prisoner's  statement  (not 
on  oath)  are  as  follow : — After  the  examination  of  all  the 
witnesses  on  the  part  of  the  prosecution  as  aforesaid  (see  ante^ 
p.  333)  shall  have  been  completed,  the  justice  of  the  peace,  or 
one  of  the  justices,  by  or  before  whom  such  examination 
shall  have  been  so  completed  as  aforesaid,  shall,  without 
requiring  the  attendance  of  the  witnesses,  read,  or  cause  to 
be  read,  to  the  accused,  the  depositions  taken  against  him, 
and  shall  say  to  him  these  words,  or  words  to  the  like 
effect : — "  Having  heard  the  evidence,  do  you  wish  to  say 
anything  in  answer  to  the  charge  ?  You  are  not  obliged 
to  say  anything  unless  you  desire  to  do  so,  but  whatever 
you  may  say  will  be  taken  down  in  writing,  and  may  be 
given  in  evidence  against  you  upon  your  trial;"  and  whatever 
the  prisoner  shall  then  say  in  answer  thereto  shall  be  taken 
down  in  writing  and  read  over  to  him,  and  shall  be  signed 
by  the  said  justice  or  justices,  and  be  kept  with  the  deposi- 
tions of  the  witnesses,  and  shall  be  transmitted  with  them 
as  hereinafter  mentioned ;  and  afterwards,  upon  the  trial  of 
the  said  accused  person,  the  same  may  if  necessary  be  given 
in  evidence  against  him  without  further  proof  thereof  (the 
words,  "if  such  deposition  purports  to  be  signed  by  the 
justice"  were  probably  omitted  by  accident,  3  Bus.  Cr.  502), 
unless  it  shall  be  proved  that  the  justice  or  justices  purport- 
ing to  sign  the  same  did  not  in  fact  sign  the  same :  Provided 
always  that  the  said  justice  or  justices,  before  such  accused 


CHAP.  XLi.]       EVIDENCE  TAKEN  BEFORE  TRIAL.  343 

person  shall  make  any  statement,  shall  state  to  him  and  give 
him  clearly  to  understand  that  he  has  nothing  to  hope  from 
any  promise  of  favour  and  nothing  to  fear  from  any  threat 
which  may  have  been  holden  out  to  him  to  induce  him  to 
make  any  admission  or  confession  of  his  guilt,  but  that 
whatever  he  shall  then  say  may  be  given  in  evidence  against 
him  on  his  trial,  notwithstanding  such  promise  or  threat : 
Providedy  nevertheless,  that  nothing  herein  enacted  or  con- 
tained shall  prevent  the  prosecutor  in  any  case  from  giving 
in  evidence  any  admission  or  confession  or  other  statements 
of  the  person  accused  or  charged,  made  at  any  time,  which 
by  law  would  be  admissible  as  evidence  against  such  person 
(11  &  12  Vict.  c.  42,  s.  18 ;  for  the  Irish  Act,  see  14  &  15 
Vict.  c.  93,  s.  14,  clause  2). 

Notwithstanding  the  minute  directions  given  in  the 
above  clause  and  in  the  form  contained  in  Schedule  N  of 
the  Act,  it  seems  that  if  the  statement  be  headed  accord- 
ing to  the  schedule,  it  is  evidence  against  the  accused  on  its 
mere  production  and  without  proof  of  the  mode  in  which  it 
was  taken,  unless,  indeed,  it  can  be  shown  that  the  signa- 
ture of  the  justice  is  forged  (Tay.  ss.  890-892  ;  E,.  v,  San- 
some,  4  Cox  203).  Thus,  a  statement  has  been  admitted 
which  was  not  signed  either  by  the  justice  or  the  accused 
(R.  V.  Bond,  4  Cox  231) ;  and  it  seems  that  the  first  caution 
alone,  and  perhaps  not  even  that,  need  be  given ;  although 
it  will  certainly  be  prudent  in  case  any  promise  or  threat 
may  have  been  previously  held  out  to  the  accused  to  give 
both  the  statutory  cautions  (R.  v,  Sansome,  supra  ;  R.  \\ 
Bond,  si«^a).  If  the  statement  is  not  headed  in  the  pre- 
scribed form,  or  if  it  contain  erasures  or  interlineations,  it 
will  probably  be  necessary  to  call  the  justice  or  clerk  to 
explain  the  conditions  under  which  it  was  taken  (Tay. 
s.  892). 

As  any  statement  voluntarily  made  by  the  accused  is  at 
common  law  admissible  against  him,  the  only  advantage 
conferred  by  the  statute  is  to  simplify  the  proof  of  the  con- 
fession and  to  render  it  of  more  weight.  And  where  the 
examination  is  from  some  informality  inadmissible  under 
the  statute,  or  where  it  has  not  been  reduced  to  writing, 
the  statement,  if  voluntarily  made  or  acknowledged  by  the 
prisoner,  may  still  be  proved  as  a  confession  at  common  law 
(Tay.  s.  894 ;  Ros.  Cr.  Ev.  57-59;  and  see  anU^  Confessions). 
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Moreover,  the  taking  of  the  statutory  examination  will  not 
exclude  proof  of  any  admission  made  by  the  accused  befoi-e 
or  after  the  examination  (see  the  last  proviso  to  s.  i8, 
8U^a) ;  or  of  anything  incidentally  said  by  him  during  it, 
and  before  being  cautioned  (R.  v.  Wilkinson,  8  0.  &  P.  662 ; 
R.  IX  Christopher,  2  C.  &  K.  994 ;  R.  v,  Harris,  i  Moo.  C.  C. 
343;  R.  V,  Bond,  swpra;  R.  v,  Stripp,  7  Cox  97);  or  of 
statements  made  by  him  before  the  justice  on  a  former 
investigation,  but  not  incorporated  in  the  examination 
returned  (w?.) 

If,  however,  the  examination  was,  or  purports  to  have 
been,  taken  upon  oath,  it  will  be  wholly  inadmissible  either 
as  evidence  per  se,  or  even  to  refresh  the  memory  of  the 
person  taking  it,  since  (i)  it  would  not  be  voluntary  on  the 
part  of  the  prisoner,  and  (2)  it  would  be  idtra  vires  on 
the  part  of  the  magistrate.  (Tay.  ss.  895-897;  Ros.  Cr. 
Ev.  56 ;  aliter,  as  to  evidence  given  by  the  accused  on  oath 
in  other  proceedings,  or  respecting  the  same  transaction,  but 
not  while  a  prisoner  under  examination,  ante,  pp.   157— 

158.) 
Variations  and  Additions  to  Depositions,  &c. — See  on 

this  subject  joo5«,  Chap.  XLY. 
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CHAPTER  XLII. 

EVIDENCE  TAKEN  AT  THE  TRIAL.     EXAMINATION, 
CROSS-EXAMINATION,  RE-EXAMINATION. 

Witnesses  at  the  trial  of  any  action,  assessment  of 
damages,  or  criminal  charge,  must  be  examined  vivd  voce 
and  in  open  court. 

There  is  no  jurisdiction,  even  by  consent,  to  hear  cases  iVi 
camerd,  except  those  affecting  lunatics  and  wards  of  Court ; 
or  where  publicity  would  defeat  the  object  of  the  action 
(Andrew  t?.  Raeburn,  9  Ch.  Ap.  522  ;  Badische  v,  Levinstein, 
24  Ch.  D.  156;  Mellor  v.  Thompson,  31  Ch.  D.  56);  or 
where  the  ecclesiastical  practice  in  this  respect  continues 
(Nagle-Gillman  v,  Christopher,  4  Ch.  D.  173).  [Annual 
Practice,  1892,  p.  626.  See,  however,  Malan  v.  Young, 
6  Times  L.  R.  38.] 

EXCLUSION  OF  XmUXAMINED  WITNESSES.— When 

required  in  the  interests  of  justice  the  unexamined  witnesses 
on  both  sides  may  (except  during  the  reading  of  affidavit 
evidence,  Penniman  v.  Hill,  24  W.  R.  245)  be  ordered  out 
of  court  by  the  judge,  either  on  his  own  motion,  or  at  the 
instance  of  either  party,  who,  however,  cannot  demand  it 
as  of  right  (Tay.  s.  1400 ;  Selfe  v.  Isaacson,  i  F.  &  F.  194). 
When  excluded  they  must  not  be  communicated  with  as  to 
the  proceedings  in  the  case;  and  those  already  examined 
should  remain  in  court  till  the  others  have  testified  (Best 
s.  636;  Streeten  v.  Black,  cited  id.;  and  see  W.  N.  1877, 
p.  297,  mem,  per  M.  R.);  the  exclusion  may  embrace  the 
parties  to  an  action  (Outram  v.  Outram,  W.  N.  1877,  75  ; 
Usher  V.  Hen  wood,  26  Sol.  Jo.  598;  Tay.  s.  1400;  contra, 
Chamock  v,  Devings,  3  C.  &  K.  378,  is  probably  not  law) ; 
the  vrosecutor  in  a  criminal  case  (R.  v.  Newman,  3  C.  &  K. 
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260);  the  solicitors  on  the  record,  unless  their  presence  is 
stated  by  counsel  to  be  necessary  to  the  proper  conduct  of 
the  case  (Everett  v.  Lowdham,  4  C.  &  P.  91 ;  Pomeroy  v. 
Baddeley,  R.  &  M.  430;  R.  v,  Webb,  id,  431  n.);  and 
experts,  who,  however,  are  generally  permitted  to  remain,  at 
least  until  the  expert  evidence  is  reached  (Tay.  s.  1400 ; 
Rob.  Cr.  Ev.  128). 

If  a  witness  remain  in  court  af tej  being  ordered  to  with- 
draw, he  may  be  £ned  and  imprisoned  for  contempt ;  but 
his  evidence,  although  open  to  strong  observation,  cannot 
be  rejected  (Chandley  v.  Home,  2  M.  <&  R.  423 ;  Cobbett  v, 
Hudson,  2  L.  J.  Q.  B.  1 1 ;  except  in  Revenue  cases,  Thomas 
V.  David,  7  C.  &  P.  351). 

EXAMINATION  IN  CHIEF.    Object  and  Scope  of.— 

After  the  witness  has  been  sworn  or  affirmed,  it  is  the 
province  of  the  party  by  whom  he  is  called  to  examine  him 
in  chief,  sometimes  called  the  direct  examination,  the  object 
of  which  is  to  elicit  from  the  witness  all  the  material 
facts  within  his  knowledge  which  tend  to  prove  such  party's 
case. 

The  facts  to  which  the  witness  may  depose  are,  as  we 
have  seen,  facts  in  issue  or  relevant  to  tlie  issvs  (provided 
they  are  not  excluded  by  public  policy  or  privilege),  and  in 
certain  cases  hearsay,  opinions,  and  judgments  as  to  such 
facts  {ante,  p.  21). 

With  regard  to  documents,  he  may,  as  we  shall  hereafter 
see,  testify  to  their  existence  and  identity,  but  not,  in  the 
first  instance,  to  their  contents ;  and  may  explain,  but  not 
in  general  contradict  or  vary,  their  terms  {post,  Chap,  xl  v.) 

A  witness  called  to  explain  a  series  of  documents  pro- 
duced in  court  has  been  allowed,  in  order  to  save  time, 
to  state  their  result,  subject  to  cross-examination  as  to 
particulars  (Rowe  v.  Brenton,  3  M.  &  R.  i^i2).  So  a 
witness  has  been  allowed  to  state  what  was  the  general 
balance  of  voluminous  accounts  which  were  not  produced 
(Roberts  v.  Doxon,  Pea.  N.  P.  C.  83  ;  but  production  must 
be  given  if  required,  Johnson  v,  Kershaw,  i  D.  G.  &  S. 
260) ;  or  whether  a  party's  books  showed  his  insolvency  or 
the  reverse  (Meyer  v.  Sefton,  2  Stark.  R.  274)  ;  or,  in  what 
manner  bills  have  invariably  been  drawn  (Spencer  v.  Billing, 
3  Camp.  310)  ;  he  will  not,  however,  be  allowed  to  give  his 
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impressions  derived  from  unproduced  documents,  for  these 
are  matters  of  inference  or  construction  which  belong  to 
the  tribunal  (Topham  v,  McGregor,  i  C.  &  K.  320).  [See 
Tay.  s.  462;  Stark.  Ev.  179,  645;  Steph.  art.  71(h).] 

Leading  Questions.—Generally  a  party  may  not,  either  in 
direct  or  re-examination,  ehcit  the  facts  of  his  case  by 
means  of  leading  questions — 1.6.,  questions  which  suggest  the 
desired  answer,  or  whicl^  put  disputed  matters  to  the  wit- 
ness in  a  form  permitting  of  the  simple  reply  of  *'  yes  "  or 
"  no."  Thus,  a  witness  called  to  prove  that  A.  stole  a  watch 
from  B.'s  shop,  must  not  be  asked,  "  Did  you  see  A.  enter 
B.'s  shop  and  take  a  watch  ?  "  The  proper  inquiry  is,  what 
he  saw  A.  do  at  the  time  and  place  in  question. 

[Tay,  ss.  1404, 1405  ;  Best,  ss.  641,642  ;  Ros.  N.  P.  164, 
165  ;  Bos.  Cr.  Ev.  131,  132  ;  Powell,  483-487  ;  Steph.  art. 
128  ;  Whart.  ss.  498-504.] 

Grounds  of  Exclusion. — The  reasons  of  the  rule  are  that 
the  witness  is  presuiiied  to  be  biassed  in  favour  of  the  party 
calling  him,  who,  knowing  exactly  what  the  former  can 
prove,  might  prompt  him  to  give  only  favourable  answers. 
Such  evidence  would  obviously  be  open  to  suspicion,  as 
being  rather  the  pre-arranged  version  of  the  party  than  the 
spontaneous  narrative  of  the  witness  (Best,  s.  641  ;  Stark. 
Ev.  166;  Powell,  483). 

Exceptions. — As  the  rule  is  merely  intended  to  prevent 
the  examination  from  being  conducted  unfairly,  the  judge 
has  a  discretion  (which  is  not  open  to  review,  Lawdon  v. 
Lawdon,  5  Ir.  L.  B.  N.  S.  27  ;  Bice  v.  Howard,  16  Q.  B.  D. 
681)  to  relax  it  whenever  he  considers  it  necessary  in  the 
interests  of  justice,  and  it  is  always  relaxed  in  the  following 
cases: — 

(i)  Introductory  and  Undisputed  Matter. — To  shorten  the 
proceedings  and  bring  the  witness  as  quickly  as  possible  to 
the  material  points  of  the  case,  it  is  not  only  permissible 
but  proper  to  lead  him  as  to  matters  which  are  introductory 
or  not  xeally  in  dispute. 

(2)  Identification. — So,  for  the  purpose  of  identifying  per- 
sons or  things,  his  attention  may  be  directly  pointed  to  them. 
Thus  a  witness  may  be  asked  if  the  prisoner  in  the  dock  is 
the  person  he  has  referred  to  (B.  v.  Berenger,  2  Stark.  129  ; 
B.  V.  Watson,  32  How.  St.  Tr.  74).  Still,  cases  might  easily 
be  suggested  where  such  an  identification  would  be  worth- 
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less,  and  where  it  would  be  in  the  highest  degree  unfair  to 
so  prompt  the  witness  (Best,  s.  643  ;  Whart.  s.  502). 

(3)  Assisting  Memory, — A  question  which  merely  directs 
the  attention  of  the  witness  to  a  particular  topic,  without 
suggesting  the  answer  required,  is  not  objectionable.  Thus, 
to  prove  a  slander  imputing  that  "A.  was  a  bankrupt  whose 
name  was  in  the  Bankruptcy  List,  and  would  appear  in  the 
next  Gazette,"  a  witness  who  had  only  proved  the  first  two 
expressions  was  allowed  to  be  asked,  "  Was  anything  said 
about  the  Gazette  ?"  (Nicholls  v,  Dowding,  i  Stark.  81). 
So,  where  a  witness  stated  that  he  could  not  remember  the 
names  of  the  members  of  a  firm  so  as  to  repeat  them  with- 
out suggestion,  but  thought  that  he  might  recognise  them 
if  read  to  him,  this  was  allowed  to  be  done  (Acerro  v.  Pe- 
troni,  I  Stark.  100). 

(4)  Contradiction. — Where  one  witness  is  called  to  contra- 
dict another  as  to  expressions  used  by  the  latter,  the  former 
may  be  asked  not  merely  what  was  said,  but  whether  the 
particular  expressions  were  used,  since  otherwise  a  contra- 
diction might  never  be  arrived  at  (Edmonds  v,  Walter, 
3  Stark.  7  ;  Courteen  v,  Touse,  i  Camp.  43).  Where,  how  * 
ever,  the  conversation  is  not  proved  merely  for  the  purpose 
of  contradiction,  the  latter  question  is  improper  (Hallet  v. 
Cousens,  2  M.  &  R.  238). 

(5)  Adverse  Witness. — If  a  witness  by  his  conduct  shows 
that  he  is  hostile  to  the  party  calling  him,  the  latter  may, 
in  the  discretion  of  the  judge,  lead,  or  rather  cross-examine 
him  (Coles  v.  Coles,  L.  R.  i  P.  &  M.  70) ;  but  the  matter  is 
wholly  for  the  Court,  and  a  party,  though  called  by  his  op- 
ponent, cannot  as  of  right  be  treated  as  hostile  (Price  v. 
Manning,  42  Ch.  D.  372  ;  C.  A.,  overruling  Clarke  v.  Saf- 
fery,  Ry.  &  M.  126 ;  see  ante,  p.  87  ;  and  infra,  as  to  dis- 
crediting a  party's  own  witness).  As  to  leading  questions 
in  cross-examination  aee  post,  356. 

Eefreshing  Memory. — A  witness  may  refresh  his  memory 
by  reference  to  any  writing  made  or  verified  by  himself  con- 
cerning, and  contemporaneously  with,  the  facts  to  which 
he  testifies. 

An  expert  may,  as  we  have  seen,  refer  to  professional 
works,  although  not  written  by  himself  or  made  contem- 
poraneously (ante,  p.  263). 

Principle. — The  reason  of  the  rule  has  been  said  to  be, 
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that  a  witness  should  not  suffer  from  a  mistake,  and  may 
explain  an  inconsistency  (Halliday  v,  Holgate,  17  L.  T.  O.  S. 
18,  per  Montague  Smith,  J.) 

[Tay,  ss.  1405-1413  ;  Ros.  N.  P.  175-176  ;  Ros.  Cr.  Ev. 
135,  136;  Powell,  386-391;  Steph.  art.  136;  Whart. 
gs.  516-526]. 

What  Docfwments  Admissible. — ^The  writing  may  have  been 
made  either  by  the  witness  himself,  or  by  others,  providing, 
in  the  latter  case,  that  it  was  read  by  him  when  the  facts 
were  fresh  in  his  memory,  and  he  knew  the  statement  to  be 
correct  (Tay.  s.  1410 ;  Steph.  art.  136). 

Thus,  a  log-book  kept  by  the  mate,  and  inspected  by  the 
captain  a  week  afterwards,  is  admissible  to  refresh  the 
memory  of  either  (Anderson  v.  Whalley,  3  C.  <fe  K.  54; 
Borrough  v.  Martin,  2  Camp.  112).  So  a  workman's  time- 
book  may  be  used  to  refresh  the  memory  of  the  cashier, 
who  read  it  every  fortnight,  when  paying  the  wages  in 
accordance  therewith  (R.  v,  Langton,  2  Q.  B.  D.  296).  And 
a  newspaper  report  of  proceedings,  which  was  read  by  the 
witness  when  the  facts  were  fresh  in  his  mind,  may  be 
similarly  used  (Dyer  v.  Best,  4  H.  &  C.  189).  So,  deposi- 
tions taken  before  a  magistrate  or  coroner  may  be  referred 
to  at  the  trial  either  by  the  witness  who  signed  (R.  v. 
Williams,  6  Cox  343 ;  Wood  v.  Cooper,  i  C.  &  K.  645),  or 
by  the  clerk  who  wrote  them  (R.  v,  Mann,  49  J.  P.  743  ; 
ante,  p.  339).  And  a  shorthand  writer  has  been  allowed  to 
prove  a  speech  from  a  partial  note  thereof  taken  by  him  (R. 
V.  O'Connell,  Arm.  &  Tr.  235).  On  the  other  hand,  a  witness 
will  not  be  allowed  to  refer  to  proceedings  in  a  former  trial 
to  refresh  his  memory  as  to  what  he  stated  thereat  (Halliday 
V.  Holgate,  sr/pra,  see  Tichborne  case,  ante  p.  117);  nor, 
under  the  old  law,  having  denied,  on  cross-examination,  the 
imputation  of  imprisonment,  could  a  copy  of  the  conviction  be 
produced  to  refresh  his  memory  (Meagoe  v,  Simmons,  3  C.  <fe 
P.  75  ;  see  now  ante,  p.  88);  and  some  old  cases  conl/ray  in 
which  the  witnesses  referred  to  the  brief  notes  of  counsel 
taken  at  the  former  trial,  seem  not  to  be  law  (Tay.s.  14 10). 

As  to  the  admissibility  of  copies  of  the  original  writings 
the  result  of  the  cases  seems  to  be  as  follows : — (i)  Where 
the  copy  was  made  or  verified  by  the  witness  while  the  facts 
were  fresh  in  his  recollection,  it  will  be  admissible,  on  the 
footing  of  a  duplicate  or  quasi-original,  without  accounting 
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for  the  absence  of  the  strict  original.  Thus,  a  sale  was 
allowed  to  be  proved  by  a  clerk  who  refreshed  his  memory 
from  a  ledger,  copied  under  his  supervision  from  a  waste- 
book  kept  by  himself  (Burton  v.  Plummer,  2  A.  &  E.  341) ; 
and  a  surveyor  has  been  allowed  to  refer  to  a  printed  copy 
of  a  written  report  made  by  him  to  his  employers,  which 
latter  was  substantially  but  not  literally  transcribed  from 
rough  notes  taken  by  him  at.  the  trial  (Home  v.  Mackenzie, 
6  0.  &  F.  628).  •  (2)  Where  the  original  is  in  existence,  and 
the  witness  has  no  recollection  of  the  facts  otherwise  than 
from  it,  a  copy  is  inadmissible,  and  the  original  must  be  pro- 
duced (Doe  V.  Perkins,  3  T.  R.  749 ;  Tanner  v,  Taylor,  id  ;  R. 
V,  St.  Martin's,  2  A.  <fe  E.  210;  R.  v,  Harvey,  11  Cox,  546). 
(3)  Where  the  original  has  been  lost  or  destroyed,  a  copy 
proved  to  be  correct,  either  by  the  witness  or  some  third 
person,  may  be  used.  Thus,  a  journalist  has  been  allowed 
to  refresh  his  memory  by  a  copy  of  the  paper  fourteen 
years  old,  although  he  had  no  recollection  of  the  facts,  proof 
being  given  by  the  editor  that  the  MS.  was  lost,  and  that  the 
paper  was  a  copy  of  it,  and  by  the  witness,  that  he  had  no 
doubt  the  facts  stated  therein  were  true  (Topham  v, 
McGregor,  i  C.  &  K.  213;  Burton  v,  Plummer,  mipra^per 
Patteson,  J.;  Talbot  v,  Cusack,  17  Ir.  C.  L.  R.  213).  In 
Jones  V.  Stroud,  2  C.  &  P.  196,  discussed  in  Talbot  v, 
Ousack,  supra,  however,  the  Court  rejected  a  copy  made  six 
months  after  an  original  which  was  produced,  but  was 
illegible.  (4)  Where  the  copy  Ls  either  not  proved  to  be 
correct  (Alcock  v.  Roy.  Ex.  Ins.  Co.  13  Q.  B.  292 ;  Talbot  v, 
Cusack,  supra) ;  or  consists  of  mere  imperfect  extracts  made 
by  the  witness  (Doe  v,  Perkins,  3  T.  R.  749,  explained  by 
Patteson,  J.,  in  R.  v.  St.  Martin's,  supra),  or  has  been  revised 
and  transcribed  with  the  help  of  the  solicitor  to  the  case 
(Anon,  cited  by  Lord  Kenyon  in  Doe  v,  Perkins,  supra)^  it 
.cannot  be  used  to  refresh  memory,  whether  the  original  is 
in  existence  or  not. 

The  document  need  not  be  admissible  in  evidence  per  se. 
Thus,  an  invalid  lease  (Bolton  v,  Tomlin,  5  A.  &  E.  856) ; 
or  an  irregular  deposition  (R.  v.  Mann,  49  J.  P.  743  ; 
but  quaere  now,  an  unstamped  document.  Stamp  Act, 
1 89 1,  s.  14),  may  be  referred  to ;  and  user  for  this 
purpose  does  not  make  it  evidence  in  the  case  (Alcock  v, 
Roy.  Ex.  Ins.  Co.,  supra  \  Payne  v.  Ibbotson,  27  L.J.  Ex. 
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341).  If  the  witness  has  become  blinds  the  paper  may  be 
read  over  to  him  (Oatt  v.  Howard,  3  Stark.  R.  3 ;  Yaughan 
V.  Martin,  i  Esp.  440). 

Independent  Recollection. — It  is  not  essential  that  the 
witness  should  have  any  independent  recollection  of  the 
facts.  Thus,  an  attesting  witness,  from  seeing  his  own  sig* 
nature  to  a  deed,  may  say  he  is  sure  that  the  party  has 
executed  it  (Maugham  v,  Hubbard,  8  B.&C.14);  so,  a  barrister 
may  refer  to  notes  on  his  brief,  though  he  has  no  recollection 
of  the  case  (R.  v.  Guinea,  Ir.  Cir.  R.  167) ;  or  an  agent  who 
has  made  a  memorandum  of  the  terms  of  a  lease  but  for- 
gotten the  transaction,  may  swear  from  seeing  the  memo- 
randum that  he  has  no  doubt  the  lease  was  granted  (R.  v,-  St. 
Martin's,  2  A.  &  E.  210 ;  Ray.  s.  141 2).  So,  as  we  have  seen, 
a  journalist  may  refer  to  the  copy  of  an  article  written  by 
him,  though  he  has  forgotten  the  facts  narrated  (Topham 
V,  McGregor,  supra). 

Contemporaneousnees, — The  document  must  have  been 
written  either  at  the  time  of  the  transaction,  or  so  shortly 
afterwards  that  the  facts  were  probably  f re?h  in  his  memory 
(Burrough  v.  Martin,  2  Camp.  112;  Whitfield  v.  Aland, 
2  0.  &  K.  1015  ;  Talbot  v.  Cusack,  supra).  A  delay  of  a  fort- 
night will  not  be  fatal  (R.  v.  Langton,  2  Q.  B.  D.  296); 
but  an  interval  of  several  weeks  (R.  v.  Gordon  Kinlock,  25 
How.  St.  Tr.  934-937),  or  six  months  (Jones  v.  Stroud, 
2  0.  &  P.  196;  Whitfield  v.  Aland,  supra;  Steinkeller «?. 
Newton,  9  C.  &  P.  315),  has  been  held  to  exclude. 

Production.  Cross-eoca/mination. — ^Where  the  witness  has 
no  independent  recollection  of  the  facts,  the  document  used 
to  refresh  his  memory  must  be  produced  (Howard  v.  Can- 
field,  5  Dowl.  417  ;  Beech  v.  Jones,  5  C.  B.  696) ;  and  even 
where  he  has  such  recollection  this  course  should  be  adopted, 
in  order  that  the  opponent  may  have  the  benefit  of  cross- 
examination  and  of  the  witness  refreshing  his  memory  by 
every  part  {id.\  Tay.  s.  141 3).  If  produced,  the  opponent 
has  a  right  to  inspect  and  cross-examine.  But  cross-exami- 
nation on  the  portions  referred  to  by  the  witness  does  not 
make  the  document  evidence  against  the  cross-examiner 
(Gregory «?.  Tavemor,  6  C.  &  P.  218;  Payne  v.  Ibbotson, 
27  L.  J.  Ex.  341),  though  it  is  otherwise  with  cross-exami- 
nation upon  independent  parts  (Gregory  i?.  Tavemor,  supra). 
And  if  the  questions  founded  upon  the  document  fail,  or  if 
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it  is  merely  used  to  prove  the  handwriting,  the  opposite 
party  is  not  entitled  to  see  it  (E..  v,  Duncomhe,  8  C.  <&;  P. 
369;  Tay.  s.  1413) ;  and  if  he  does  he  may  be  required  to 
put  it  in  evidence  (Palmer  v.  Maclear,  i  S.  &  T.  149). 

Discrediting  Party's  own  Witness. — Since  the  fact  of 
calling  a  witness  is  supposed  to  represent  him  to  the  Court 
as  worthy  of  credit,  it  has  been  provided  that  a  "  party  pro- 
ducing a  witness  shall  not  be  allowed  to  impeach  his  credit 
by  general  evidence  of  bad  character  {ante,  pp.  87-88)  ;  but 
he  may,  in  case  the  witness  shall  in  the  opinion  of  the  judge 
prove  adverse,  contradict  him  by  other  evidence,  or  by  leave 
of  the  judge  prove  that  he  has  made  at  other  times  a  state- 
ment inconsistent  with  his  present  testimony;  but  before 
such  last-mentioned  proof  can  be  given,  the  circumstances 
of  the  supposed  statement,  sufficient  to  designate  the  par- 
ticular occasion,  must  be  mentioned  to  the  witness,  and  he 
must  be  asked  whether  or  not  he  has  made  such  statement.'' 
[17  &  18  Vict.  c.  125,  s.  22  (Civil  Cases);  28  <fe  29  Vict, 
c.  18,  ss.  1-3  (Criminal  Cases)]. 

When  the  Witness  is  Adverse, — A  witness  is  considered 
adverse  when  in  the  opinion  of  the  judge  he  bears  a  hostile 
feeling  to  the  party  calling  him,  and  not  merely  when  his 
testimony  contradicts  his  proof  (Greenough  v.  Ecdes,  5  C.  B. 
N.  S.  786;  Reed  v.  King,  30  L.  T.  290;  Tay.  s.  1426; 
Steph.  art.  131 ;  contray  Dear  v.  Knight,  i  F.  &  F.  433,  per 
Erie,  J. ;  Pound  v.  Wilson,  4  F.  &  F.  301 ;  Anstell  v. 
Alexander,  16  L.  T.  830,  per  Bramwell,  B.,  in  which  cases 
the  latter  view  was  adopted  ;  see  also  R.  v.  Little,  1 5  Cox 
319.  In  Coles  V.  Coles,  L.  R.  i  P.  &  M.  71,  Wilde,  J.  0., 
remarked :  "A  hostile  witness  is  one  who,  from  the  manner 
in  which  he  gives  his  evidence,  shows  that  he  is  not  desirous 
of  telling  the  truth  to  the  Court."  This  definition,  however, 
might  in  many  cases  apply  to  a  favourable  witness.)  It  is  now 
settled  that  a  party  when  called  by  his  opponent  cannot  as  of 
right  be  treated  as  hostile,  the  matter  being  solely  in  the  dis- 
cretion of  the  Court  (Price  v.  Manning,  42  Ch.  D.  (C.  A.) 
372) ;  since  which  decision  also  it  would  seem  that  the  older 
cases  {see  Bowman  v.  Bowman,  2  M.  <&  R.  501 ;  Jackson  v, 
Thomason,  i  B.  <fe  S.  745 ;  Coles  v.  Coles,  svpra)  holding 
that  a  necessary  witness — i.e.,  one  whom  a  party  is  compelled 
to  call,  and  who  may  therefore  be  considered  rather  the 
witness  of  the  Court  than  of  the  party,  as  an  attesting 
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witness  to  a  wiU,  can  be  discredited  by  his  own  side,  are  no 
longer  law. 

The  opinion  of  the  judge  as  to  whether  a  witness  is 
adverse  is  final  and  not  the  subject  of  appeal  (Kioe  v, 
Howard,  16  Q.  B.  D.  681). 

When  the  Witness  is  not  Adverse. — Although  by  the  above 
statutes  both  the  opinion  of  the  judge  that  the  witness  is 
adverse,  and  his  previous  leave,  are  conditions  precedent  to 
the  proof  of  contradictory  stcUevnents  by  the  witness ;  yet 
in  spite  of  these  statutes,  a  party  may,  as  of  right, 
without  obtaining  such  opinion  or  leave,  contradict  his  own 
witness  by  other  evidence  relevant  to  the  issue,  and  thus 
indirectly  discredit  him.  Mr.  Justice  Stephen  remarks 
that  the  words, — "  *  he  may  in  case  the  witness  shall,  in  the 
opinion  of  the  judge  prove  adverse,  contradict  him  by  other 
evidence,' — ^suggest  that  he  cannot  do  so  unless  the  judge 
IS  of  that  opinion.  This  is  not,  and  never  was,  the  law  " 
(Dig.  Ev.  note  xlvii. ;  and  see  Greenough  v.  Eccles,  supra  ; 
Ros.  N.  P.  173,  174). 

[Tay.  ss.  1426-1427  ;  Ros.  N.  P.  173-174;  Ros.  Or.  Ev. 
97-98;    Powell,    487-489;    Steph.    art.    131;    Whart.  s. 

549J- 

OEOSS-EXAMINATION.— LiabiUty  to.— When  a  wit- 
ness has  been  intentionally  called  and  sworn  by  either  party, 
the  opposite  party  has  a  right,  if  the  examination  in  chief  is 
waived  (R.  v,  Brooke,  2  Stark.  R.  472;  Phillips  v,  Eames, 
I  Esp.  357)  ;  or  if  the  counsel  changes  his  mind  and  asks  no 
questions  (L.  T.  March  15,  1890,  per  Stephen,  J.);  or  if 
the  examination  is  closed,  to  cross-examine  him.  So  a  de- 
ponent, whether  party  or  stranger,  who  has  filed  an 
affidavit  for  the  purpose  of  being  used  in  Court,  is  liable  to 
cross-examination  thereon,  even  though  the  affidavit  has  been 
withdrawn  {Re  Quartz  Hill  Co.  Ex  parte  Young,  2 1  Oh.  D. 

64). 

In  criminal  cases,  although  the  prosecution  is  not  in 
strictness  bound  to  call  every  witness  named  on  the  back  of 
the  indictment,  it  is  usual  to  do  so  in  order  to  afford  the 
prisoner's  counsel  an  opportunity  to  cross-examine  them; 
and  if  the  prosecution  will  not  call  them,  the  judge  in  his 
discretion  may  (R.  v.  Simmonds,  i  C.  &  P.  84 ;  R.  v.  Bull, 
9  C.  &  P.  22).     So,  on  charges  of  homicide,  and  perhaps  in 
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other  serious  cases,  witnesses,  oven  though  not  so  named, 
but  who  were  present  at  the  transaction,  are  sometimes 
called  by  the  judge  for  the  furtherance  of  justice  (Id.  R.  v, 
Holden,  8  C.  &  P.  609;  R.  1?.  Stroner,  i  C.  &  K.  650;  R. 
V.  Chapman,  8  C.  &  P.  558 ;  R.  v.  Orchard,  id,  note).  If 
this  has  been  done  at  the  instance  of  the  prisoner,  and  no 
question  is  put  to  them  by  the  prosecution,  they  become  so 
far  the  prisoner's  witnesses,  that,  though  he  may  cross- 
examine,  he  cannot  contradict  them  (R.  v,  Bodle,  6  C.  &  P. 
1 86) ;  and  the  prosecution  can  only  re-examine  as  to 
matters  arising  out  of  the  cross-examination  (R.  v,  Beezley, 
4  C.  &  P.  220)  and  perhaps,  if  there  has  been  a  refusal  to 
call  the  witness,  not  even  then  (R.  v,  Harris,  7  C.&  P.  581). 

When  several  prisoners  are  tried  on  the  same  indictment 
and  separately  defended,  any  witness  called  by  one  may  be 
cross-examined  by  the  others  against  whom  they  have  given 
criminatory  evidence ;  and  the  parties  against  whom  such 
evidence  is  given  have  a  right  to  reply  thereon  (R.  v. 
Burditt,  6  Cox  458).  The  same  rule  has  also  been  applied 
to  co-defendants  in  equity  (Lord  v.  Colvin,  3  Drew.  222). 

Eicemptiona. — The  following  witnesses  are  exempt  from 
cross-examination : — (i)  A  wUneaa  caUed  merely  to  ipTodAJtxie 
a  docfwrmnt  under  a  suhpama  dttcea  tecum,  need  not  be 
sworn  if  the  document  either  requires  no  proof,  or  is  to  be 
proved  by  other  means;  and  if  not  sworn  he  cannot  be- 
cross-examined  (Summers  v,  Moseley,  2  C.  M.  &  R.  477 ; 
Perry  v,  Gibson,  i  A.  &  E.  48).  (2)  A  wiPneas  sworn  h/ 
mistake  either  of  the  counsel  or  officer  of  the  Court,  and 
whose  examination  has  not  substantially  begun,  is  not 
liable  to  cross-examination  (Wood  v.  Mackinson,  2  M.  &  R. 
273;  Clifford  t?.  Hunter,  3  C.  <fe  P.  16;  Rush  v.  Smith,  i 
C.  M.  &  R.  94 ;  Reed  v,  James,  i  Stark.  132).  But  where 
the  witness  can  speak  to  the  transaction,  but  the  counsel 
calling  him  changes  his  mind,  and  after  the  witness  is 
sworn,  asks  no  questions,  the  right  to  cross-examine 
remains  (L.  T.  March  15,  1890,  per  Stephen,  J.).  (3)  A 
imtTiess  whose  exa/m/ination  has  been  stopped  by  i^  jti>dge 
before  any  material  question  has  been  put,  is  not  liable 
to  cross-examination  (Creevy  v.  Carr,  7  C.  &  P.  64). 
It  may  be  added  that  witnesses  to  chamcter  though  in 
strictness  liable  to  be,  are  in  practice  very  rarely,  cross- 
examined  (antey  p.  82). 
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Pa/rty'swiim/esa  re-called  by  Opponent, — ^Whether  the  right 
to  crofis-examiBe  survives  if  the  cross-examiner  afterwards 
calls  his  opponent's  witness  to  prove  his  own  case,  seems 
doubtful ;  but  the  better  opinion  is  that  it  does  not ;  and 
that  the  witness  cannot  be  asked  leading  questions  on  his 
second  examination,  while  he  may  afterwards  be  cross- 
examined  by  the  party  who  originally  called  him  (Malone 
V.  Spillessy,  Ir.  Cir.  Rep.  504;  Lord  v,  Colvin,  3  Drew. 
222  ;  contra,  Dickinson  v.  Shee,  4  Esp.  67,  is  doubted  in  Tay. 

s.  1433)- 

Death,  dec,  be/ore  Croas-eocamiiruUion, — Where  the  witness 

dies,  or  falls  ill  before  cross-examination,  his  evidence  will 
be  admissible  though  its  weight  may  be  slight  (R.  v.  Doolin, 
Jebb.  C.  C.  123).  So,  the  affidavit  of  a  witness  who  could 
not  be  produced  for  cross-examination  by  reason  of  death 
(Abadom  v,  Abadom,  24  Beav.  243 ;  Morley  v,  Morley,  5 
De  G.  M.  &  G.  610 ;  Davies  v,  Otty,  13  W.  R.  484;  Elias 
V.  Griffith,  46  L.  J.  Ch.  806 ;  Tanswell  v,  Scurrah,  11  L.  T. 
761),  insanity  (Ridley  v,  Ridley,  34  Beav.  329),  or 
paralysis  (Braithwaite  v.  Kearns,  34  Beav.  202),  has  been 
received.  But  absence  from  the  country  (Bingley  v, 
Marshall,  6  L.  T.  682 ;  Dunne  v,  English  L.  R.,  18  Eq. 
524),  or  temporary  illness  (Nason  v.  Clamp,  12  W.  R. 
973),  has  been  held  insufficient ;  the  proper  course  being  to 
adjourn  the  trial  or  issue  a  commission.  So,  the  Court  has 
refused  to  act  on  the  affidavit  of  a  witness  who  had 
absconded  before  cross-examination  (Shea  v.  Green,  2  Times 
L.  R.  533).     [Compare  ante,  pp.  307,  329,  336.] 

Object  and  Scope  of. — The  object  of  cross-examination  is 
twofold, — to  weaken,  qualify,  or  destroy  the  case  of  the 
opponent ;  and  to  establish  the  party's  own  case  by  means  of 
his  opponent's  witnesses.  With  this  view  the  witness  may 
be  asked  not  only  as  to  facts  in  issue,  or  directly  relevant 
thereto,  but  all  questions  (i)  tending  to  test  his  means  of 
knowledge,  opportunities  of  observation,  reasons  for  re- 
collection and  belief,  and  powers  of  memory,  perception  and 
judgment ;  or  (2)  tending  to  expose  the  errors,  omissions, 
contradictions,  and  improbabilities  in  his  testimony ;  or  (3) 
tending  to  impeach  his  -credit  by  attacking  his  character, 
antecedents,  associations,  and  mode  of  life ;  and  in  particular 
by  eliciting  (a)  that  he  has  made  previous  statements 
inconsistent  with  his  present  testimony ;  or  (6)  that  he  is 
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biassed  or  partial  in  relation  to  the  parties  to  the  cause ;  or 
(c)  that  he  has  been  convicted  of  any  criminal  offence  (omU, 
pp.  86-90). 

Leading  Questions. — ^Assumptions  contrary  to  Fact.— 
Though  perhaps  leading  questions  may  in  strictness  be  put 
in  cross-examination,  whether  the  witness  be  favourable  to 
the  cross- examiner  or  not  (Parkin  v.  Moon,  7  C.  &  P.  409, 
per  Alderson,  B.) ;  yet  where  a  vehement  desire  is  betrayed 
to  serve  the  interrogator,  it  is  certainly  improper,  and 
greatly  lessens  the  value  of  the  evidence,  to  put  the  very 
words  into  the  mouth  of  the  witness  which  he  is  expected 
to  echo  back  (R  v.  Hardy,  24  How.  St.  Tr.  659,  755 ;  Tay. 
s.  1431). 

So,  counsel  have  no  right  to  mislead  a  witness  by  assuming 
that  facts  have  been  proved,  and  particular  answers  given, 
when  such  assumptions  are  contrary  to  the  fact  (see  Hill 
V,  Coombe,  and  Handley  v.  Ward,  cited  i  St.  Ev.  188, 
note  n). 

Compulsion  to  Answer. — Contradiction. — A  witness,  as 
we  have  already  seen  {ante,  p.  90),  is  not  always  compelled 
to  answer  questions  put  to  him  in  cross-examination ;  and 
though  he  may  be  contradicted  on  all  matters  directly  rele- 
vant to  the  issue,  he  cannot,  except  in  the  cases  (a),  (6),  and 
(c),  supra,  be  so  contradicted  on  matters  relevant  merely  as 
affecting  his  credit. 

Modes  of  Impeaching  Credit. — ^The  credit  of  any  adver- 
sary's witness  may  be  impeached  in  the  following  ways : — 
(i)  By  cross-examination ;  (2)  by  calling  witnesses  to  dis- 
prove his  testimony  on  material  points ;  (3)  by  eliciting,  or, 
if  denied,  independently  proving,  previous  contradictory 
statements ;  bias  or  partiality ;  or  conviction  of  crime ; 
(4)  by  independent  proof  that  he  bears  such  a  reputation 
for  untruthfulness  as  to  be  unworthy  of  belief  (see  anUe, 
pp.  86-90). 

Ee-establishing  Credit. — Eecrimination. — Where  a  wit- 
ness's reputation  for  veracity  has  been  attacked,  his  credit 
may  be  restored  in  the  manner  described  ante,  pp.  90-91 ; 
and  the  impeaching  witnesses  may  also  themselves  be  dis- 
credited (p.  91).  ;; 

[Tay.  ss.  1428-1473 ;  Ros.  N.  P.  176-183;  Ros.  Cr.  Ev. 
132-134;  Powell,  489-499;  Steph.  arts.  126-134;  Whart. 
ss.  527-571.] 
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RE-EXAMINATION.— The  re-examination  must  be 
confined  to  the  explanation  of  matters  arising  in  cross- 
examination  (the  Queen's  case,  2  B.  &  B.  297 ;  B.  v.  St. 
George,  9  C.  &  P.  488 ;  Tay.  ss.  1494-1495  ;  Bos.  N.  P.  183; 
Bos.  Cr.  Ev.  134,  135). 

Thus,  if  the  witness  has  admitted  having  made  a  former 
inconsistent  statement,  he  may  in  re-examination  explain 
his  motives  for  so  doing  (B.  v.  Woods,  i  Cr.  &  D.  439; 
Queen's  case,  supra).  Even  if  inadmissible  matters  are  in- 
troduced, the  right  to  re-examine  upon  them  remains  (Blewett 
V,  Tregunning,  3  A.  &  E.  554). 

But  matters  not  properly  explanatory,  or  new  facts,  cannot 
be  introduced  in  this  way.  Thus,  where  a  certain  conversa- 
tion had  been  admitted  in  cross-examination,  distinct  matters 
occurring  in  the  same  conversation  were  not  allowed  to  be 
proved  in  re-examination  (Prince  r.  Samo,  7  A.  &  E.  627, 
cited  ante,  p.  128).  As  to  whether  cross-examination  upon 
an  omission  in  a  sworn  information  will  let  in  another  in- 
formation on  the  same  subject  in  which  the  omission  was 
rectified,  see  B.  v.  Coll,  24  L.  B.  I.  522 ;  ante,  p.  86). 

New  facts  may,  however,  by  leave  of  the  judge,  who 
usually  puts  the  questions  himself,  be  elicited  in  re-exam- 
ination; and  the  opponent  may  then  cross-examine  upon 
them. 

EXAMINATION  B7  JUDQE.— RE-CALLINQ  WIT- 
NESS.— ^Not  only  may  the  judge,  as  we  have  seen,  call 
witnesses  whom  the  prosecution  has  refused  to  put  into 
the  box  {ante,  p.  353),  but  he  may  in  all  cases  put  such 
questions  to  a  witness  as  the  interests  of  justice  require 
(B.  V.  Bemnant,  B.  &  B.  136 ;  B.  v.  Watson,  6  C.  &P.  653 ; 
Bos.  Cr.  Ev.  130). 

So,  he  may  at  any  stage  of  the  trial,  either  at  his  own 
instance  or  that  of  a  party,  recall  a  witness  for  further 
examination  or  cross-examination ;  though,  after  a  party's 
case  is  closed,  this  will  only  be  allowed  under  special  cir- 
cumstances (Tay.  s.  1477  ;  Bos.  Cr.  Ev.  129). 

NUMBER  OF  WITNESSES.-^OORROBORATION.— In 

trials  for  high  treason,  or  misprision  of  treason  (other  than 
compassing  the  Sovereign's  death)  two  witnesses  are  essen- 
tial, either  both  to  the  same  overt  act,  or  one  to  one,  and 
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another  to  another  overt  act  of  the  same  treason  (Tay. 
ss.  952-958;  Steph.  art.  122). 

In  trials  for  perjwry  the  defendant  cannot  be  convicted 
unless  the  oath  of  the  opposing  witness  is  corroborated  by 
proof  of  some  material  and  independent  circumstance  (Tay. 
ss.  959-963).  So,  in  cases  of  hrecuih  of  promise  (32  &  33  Viet, 
c.  68,  s.  2 ;  see  Wiedemann  v,  Walpole,  1891,  2  Q.  B.  534, 
ante,  p.  151),  and  baata/rdy  (8  &  9  Vict.  c.  10,  s.  6 ;  35  &  36 
Vict.  c.  6,  s.  4;  Tay.  s.  964;  Cole  v.  Manning,  2  Q.  B.  D. 
611),  the  testimony  of  the  plaintiff  or  mother  must  be  cor- 
roborated in  some  material  particular.  And  the  same  rule 
applies  to  orders  of  removal  (39  &  40  Vict.  c.  61,  s.  34;  R.  v. 
Abergavenny  Union,  6  Q.  B.  D.  31);  and  to  offences  under 
the  Criminal  Law  Am&njd/ment  Act,  1885,  s.  4,  and  the 
Prevention  of  Crudty  to  Children  Act,  1889,  s.  8,  where  the 
proof  of  such  offences  rests  on  the  unsworn  testimony  of 
children. 

•  It  is  also  a  rule  of  practice,  though  not  of  strict  law, 
that  Courts  will  not  act  upon  the  uncorroborated  testimony 
of  daimants  to  the  property  of  deceased  persons  (Finch  v. 
Finch,  23  Ch.  D.  267;  Livesy  v.  Smith,  15  Ch.  D.  655; 
In  re  Gamett,  31  Ch.  D.  i ;  In  re  Hodgson,  31  Ch.  D.  183) ; 
nor,  in  criminal  cases,  upon  the  unsupported  evidence  of  an 
accomplice.  As  to  the  nature  and  extent  of  the  corrobora- 
tion required  in  the  latter  case,  it  is  now  settled  (i)  that 
there  must  be  corroboration  both  as  to  the  circumstances  of 
the  crime  and  the  identity  of  the  prisoner  (R.  v.  Farlar,  8 
C.  &  P.  106;  R.  V,  Stubbs,  25  L.  J.  M.  C.  16);  (2)  that 
where  there  are  several  prisoners  there  must  be  corrobora- 
tion as  to  all,  and  the  jury  should  be  advised  to  acquit  those 
against  whom  there  is  none  (R.  v,  Stubbs,  supra) ;  (3)  that 
the  accomplice  must  be  corroborated  by  independent  evi- 
dence ;  it  Ls  not  sufficient  if  he  is  confirmed  merely  by  his 
own  wife  (R.  v,  Neale,  7  C.  &  P.  168;  R.  v.  Jellyman,  8 
C.  ife  P.  604),  or  by  another  accomplice  (R.  v.  Noakes,  5 
C.  <fe  P.  326 ;  R.  V,  Magill,  Ir.  Cir.  R.  418).  [Tay.  ss.  967- 
971;  Ros.  Cr.  Ev.  122-127.] 


BOOK   11. 

ADMISSIBILITY  OF  EVIDENCE. 


PAET  m.— DOCUMENTS. 


CHAPTER  XLIII. 

PROOF  OF  DOCUMENTS.     PRIMARY  EVIDENCE. 
EXECUTION  AND  ATTESTATION.    SECONDARY  EVIDENCE. 

The  contents  of  all  documents  must,  when  possible, 
be  proved  by  primary  evidence  ;  but  when  the  pro- 
duction of  such  evidence  is  out  of  a  party's  power, 
secondary  evidence  thereof  may  be  given  {post^  p.  376). 

The  term  Primary  Evidence  as  ordinarily  used  means 
original  evidence,  the  best  or  highest  kind,  that  which  the 
law  regards  as  affording  the  greatest  certainty  of  the  fact 
in  question.  Secondary  evidence  means  derivative  or  sub- 
stitutionary evidence,  that  which  itself  indicates  the  exist- 
ence of  more  original  sources  of  information  [Tay,  s.  395  ; 
Best,  ss.  89,  472]. 

The  distinction  refers  only  to  the  quality  and  not  to  the 
strength  of  the  proof;  and  the  above  definitions  can,  as 
will  be  seen,  only  be  taken  as  approximately  correct. 

PRIMARY  EVIDENCE.— Primary  evidence  of  the  con- 
tents of  a  document  may  be  given  in  the  following  forms : — 

(i)  The  Prodnction  of  the  Original  Document. — Unless 
the  document  is  a  public  one,  admissible  on  its  mere  produc- 
tion {a/nte,  p.  9 ;  post,  chap,  xliv.),  it  must  be  identified  on 
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oath  as  being  what  it  purports  to  be,  and  in  certain  cases 
proof  of  its  due  execution  and  attestation  must  also  be  given. 
Where  there  are  duplicate  originals — i.e.,  two  documents 
both  fully  executed  by  each  party — both  are  considered 
primary  evidence ;  in  the  case  of  coimterparta — i.e.,  where 
each  document  is  fully  executed  by  one  party  only — they  are 
primary  evidence  against  the  executing  party  and  his 
privies,  but  secondary  evidence  only  against  the  non- 
executing  party  or  his  privies,  except  in  proof  of  ancient 
possession  (Tay.  s.  427;  ante,  p.  51).  Where  there  are 
discrepancies  between  a  lease  and  its  counterpart,  the  former 
will  in  the  absence  of  evidence  be  presumed  correct  (Bur- 
chell  V,  Clark,  2  C.  P.  D.  88) ;  while  with  respect  to  the 
stamp,  the  counterpart  sealed  by  the  lessor  or  grantor  is 
deemed  the  original  (Tay.  s.  426  ;  see  Stamp  Act  1891,  s. 
72).  Where  a  number  of  documents  are  made  by  a  imiform 
process,  as  printing,  lithography,  or  photography,  each  is 
primary  evidence  of  the  contents  of  the  rest  (R.  v,  Watson, 
2  Stark.  R.  129);  but  only  secondary  evidence  of  the  common 
original  (Noden  v.  Murray,  3  Camp.  224)  [Steph.  art.  64]. 

(2)  Admissions. — Oral  or  written  admissions  of  the  con- 
tents of  a  document  are  primary  evidence  thereof  against  a 
party,  without  notice  to  produce,  or  accounting  for  the 
absence  of  the  original,  since  such  proof  is  not  open  to  the 
same  objections  as  is  parol  evidence  from  other  sources 
(Slatterie  v,  Pooley,  6  M.  &  W.  664 ;  awfe,  p.  125).  So  if  a 
copy  of  a  document  be  delivered  by  a  party  (Stowe  v.  Quemer, 
L.  R.  5  Ex.  155, 159)  or  knowingly  used  by  him  as  true  in  a 
previous  trial  (ante,  pp.  143,  149).  And  the  same  rule 
holds  where  the  admission  has  been  made  by  a  party's  pre- 
decessor in  title,  or  others  in  privity  with  him  [Price  v, 
Woodhouse,  3  Ex.  616,  where  a  copy  of  a  document  which 
had  been  dealt  with  by  such  predecessor  was  held  to  be 
primary  evidence  against  the  successor,  though  another  copy 
which  was  merely  found  deposited  amnong  his  papers  was 
only  received  as  secondary  evidence  after  proof  of  the  exist- 
ence and  loss  of  the  original.  So  the  memorial  of  a  deed 
executed  by  a  party's  predecessor  is  primary  evidence  against 
the  former  (Riggs- Miller  v,  Wheatley,  28  L.  R.  I.  144)]. 

(3)  Copies  made  under  Public  Authority. — In  a  few  cases 
copies  of  an  original  document  made  under  public  authority 
are  receivable  as  primary  evidence  thereof.     Thus,  probate 
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of  a  will  of  personalty,  is  primary  evidence  of  the  will,  the 
original  will  not  being  even  admissible,  though  it  may  be 
looked  at  for  purposes  of  construction  (Pinney  v.  Hunt, 
6  Oh.  D.  98 ;  Turner  v.  Hellard,  30  Oh.  D.  390) ;  so  the 
Act  Book,  or  register,  containing  an  entry  of  the  probate, 
or  even  a  certified  or  examined  copy  of  either,  is  primary 
evidence,  and  receivable  without  accounting  for  the  non- 
production  of  the  probate  (Cox  v,  AUingham,  Jacob,  514 ; 
Dorrett  v,  Meux,  15  C.  B.  142  ;  14  <fe  15  Vict.  c.  99,  s.  14). 
Where,  however,  proof  is  required  of  the  declaration  of  a 
deceased  person  contained  in  a  will,  the  will  itself  is  primary 
evidence  and  the  probate  secondary  only  {ante^  p.  198). 

Copies  of  public  registers  made  under  the  authority  of 
statute  or  common  law  are  themselves  sometimes  regarded 
as  original  documents,  and  are  provable  by  copies  {antej 
p.  2 1 9) ;  and  the  same  view  has  been  taken  of  a  copy,  similarly 
made,  of  an  ancient  statutory  survey  (Poole  v,  Griffith,  15 
Ir.  L.  B,.  N.  S.  230,  280 ;  ante,  p.  234). 

[Tay.  ss.  391-427  ;  Best,  ss.  472-481 ;  Bos.  N.  P.  1-4; 
Powell,  63-69  ;  Steph.  art.  64.] 

EXECUTION. — After  a  document  has  been  produced  it 
frequently  becomes  necessary  to  prove  the  handwriting, 
signature,  or  execution  thereof. 

Handwriting  and  Signature. — The  handwriting  and  sig- 
nature of  unattested  documents  may  be  proved  by  calling 
{i)the  writer  ;  or  (2)  a  witness  who  saw  the  document  signed  ; 
or  (3)  a  witness  who  has  acquired  a  knowledge  of  the  writing 
in  any  of  the  three  ways  mentioned  ante,  p.  269  ;  or  by  (4) 
compa/rison  of  the  document  in  dispute  with  any  other  proved 
to  the  satisfaction  of  the  judge  to  be  genuine  {ante,  pp.  48- 
49) ;  or  by  (5)  the  admissions  of  the  party  against  whom 
the  document  is  tendered,  whether  such  admissions  are  of 
an  evidentiary  nature  {ante,  p.  1 25),  or  made  for  the  purposes 
of  the  trial  only  {ante,  p.  6). 

The  above  methods  being  equally  admissible  and  equally 
primary  (Tay.  s.  1862  ;  ante,  pp.  12,  269-270),  may  be 
resorted  to  indifferently ;  subject,  of  course,  to  observation 
should  weaker  proof  be  tendered  where  stronger  might  have 
been  adduced. 

Sealing  and  Delivery. — Signature,  though  usual,  is  not 
necessary  to  the  validity  of  a  deed,  unless  under  a  power 
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requiring  it,  and  forms  no  part  of  the  execution.  Nor  is 
an  unsigned  indenture  of  lease  for  more  than  3  years  void 
under  the  Statute  of  Frauds  (Tay.  s.  looi ;  Ros.  N.  P.  137). 

But  where  the  signature  of  a  deed  has  been  proved,  and 
the  attestation  clause  is  in  the  usual  form,  s^Ung  and  de- 
livery may  be  presumed  (Tay.  s.  149 ;  Ros.  N.  P.  135  ; 
though  '^  delivery  "  is  not  mentioned  in  the  clause.  Hall  v. 
Bainbridge,  12  Q.  B.  699.)  So,  if  signature  and  sealing  are 
proved,  delivery  will  be  presumed  {id,).  And  where  a  party 
had  acted  under  a  deed  which  was  merely  sealed,  but  not 
signed  nor  attested,  its  due  execution  was  presumed  against 
him  (Cherry  t?.  Heming,  4  Ex.  631). 

To  constitute  sealing^  neither  wax,  nor  wafer,  nor  a  piece 
of  paper,  nor  even  an  impression  is  necessary  (Re  Sandilands, 
L.  R.  6  C.  P.  411) ;  but  there  must  be  circumstances  from 
which  sealing  may,  in  fact,  be  inferred  (Nat.  Prov.  Bank  of 
England  v.  Jackson,  33  Oh.  D.  i).  Where  the  seal  of  a 
corporation  is  not  judicially  noticed  (as  to  which  see  ante^ 
p.  9),  it  may  be  proved  by  any  one  who  knows  it,  without 
calHng  a  witness  who  saw  it  afiixed  (Moises  v,  Thornton, 
8  T.  R.  307). 

So,  no  particular  form  of  delivery  is  necessary.  Thus,  a 
party  throwing  it  on  the  table  with  intent  that  the  other 
should  take  it  up  (Com.  Dig.  Fait.  A.  3) ;  or  treating  it  as 
his  own  (Ball  v,  Dunsterville,  4  T.  R.  313) ;  or  adopting  the 
signature  of  another  who  has  signed  for  him  (Tupper  v. 
Foulkes,  30  L,  J.  C.  P.  214)  is  si^cient.  And  fixing  the 
common  seal  of  a  corporation  is  tantamount  to  delivery, 
unless  an  opposite  intent  can  be  gathered  (Mowatt  v.  Castle 
Steel  Co.,  34  Ch.  D.  58 ;  see  Staple  &c.  v.  Bank  of  Eng- 
land, 21  Q.  B.  D.  165).  As  to  the  conditional  delivery  of  a 
deed  as  an  escrow,  see  Ros.  N.  P.  137  ;  Budipoat,  Chap.  xlv. 
As  to  the  execution  of  instruments  mhAqv  powers  of  attorney, 
see  Conveyancing  Acts,  1881,  ss.  44,  48,  and  1882,  ss.  8,  9; 
Young  V,  Schuler,  11  Q.  B.  D.  651 ;  Ros.  N.  P.  136.  And 
as  to  _execution  under  order  of  Court ,  see  Jud.  Act,  1884, 
s.  14;  Howarth  v.  Howarth,  11  P.  D.  95  ;  Ros.  N.  P.  136 ; 
and  Annual  Practice,  note  to  this  section. 

Documents  requiring  Attestation. — When  a  document  is 
required  by  law  to  be  attested,  it  must  (subject  to  the  ex- 
ceptions mentioned  below)  be  proved  by  calling  the  attesting 
witness.     Where  there  are  several  of  such  witnesses,  one 
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only  need  be  called,  except  in  the  tease  of  wills  of  realty  {post, 
chap.  xliv.  *y  Tay.  s.  1854 ;  Ros.  N.  P.  146).  Where  the  execu- 
tion has  already  been  proved  in  a  former  trial  between  the 
same  parties,  by  an  attesting  witness  since  deceased,  his  de- 
position is  primary  evidence,  and  dispenses  with  calling  the 
survivor  (Wright  v.  Doe  d.  Tatham,  i  A.  A  E.  3) ;  but  the 
absence  of  all  the  witnesses  must  be  accounted  for  before 
secondary  evidence  of  execution  will  be  admitted. 

Unless  otherwise  provided,  it  is  not  necessary  that  the 
witness  should  have  actually  seen  the  party  sign  or  seal ;  it 
is  sufficient  if  the  latter  acknowledged  an  impression  already 
made ;  or  if  he  delivered  the  document  already  signed  and 
sealed,  or  sealed  alone,  where  signature  is  not  necessary 
(Ros.  N.  P.  133-134). 

Who  may  be  attesting  WUnesses. — A  party  to  a  deed  is  not  a 
competent  witness  to  attest  it  (Seal  v.  Claridge,  7  Q.  B.  D. 
517) ;  and  although  executors  9iid  beneficiaries  under  a  tinU 
are  competent,  yet  neither  they  nor  their  husbands  or  wives 
can  take  any  benefit  under  the  will  (Wills  Act,  1837, 
ss.  15,  17).  This  forfeiture,  however,  does  not  apply  to 
creditors  (s.  16);  nor  to  a  trustee  taking  merely  the  legal 
estate. 

The  signatures  of  the  directc»rs  and  secretary  of  a  company 
witnessing  the  affixing  of  the  common  seal  form  part  of  the 
execution,  and  such  persons  are  not  considered  as  attesting 
witnesses  (Defiell  v.  White,  L.  R.  2  C.  P.  144 ;  and  see 
Doe  V.  Chambers,  4  A.  «k  E.  410;  and  Dunn  v.  Dunn, 
L.  R.  I  P.  &  M.  277;  Ros.  N.  P.  132-133). 

Where  attested  Document  lost,  dhc. — The  rule  requiring  the 
production  of  the  attesting  witnesses,  provided  their  names 
are  known,  holds,  although  the  document  is  lost  or 
destroyed  (Keeling  «?.  Ball,  Peake,  Add.  Gas.  88 ;  Gillies 
V.  Smithers,  2  Stark.  R.  528);  or  cancelled  (Breton 
V.  Gope,  Peake  R.  44);  or  the  witness  is  blind  (Gronk 
V,  Frith,  9  G.  &  P.  197);  or  the  person  executing 
the  document  has  admitted  the  execution  (Tay.  s.  1843 ; 
as  to  such  admissions  by  a  party  to  the  cause  see  infra, 

P-  365)- 

Where  attesting  Witness  incapable  of  being  caUed. — When 

the    witness   is   dead,    insane,    out    of    the    jurisdiction, 

kept  away  in  collusion  with  the  other  side,  or  cannot  be 

found  after  diligent  search, — secondary  evidence  of  execu- 
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tion  by  proof  of  the  handwriting  of  the  witness  must  be 
given ;  or,  if  this  is  not  obtainable,  by  other  circumstantial 
or  presumptive  evidence  (Clarke  v.  Clarke,  5  L.  R.  I.  47  ; 
Flood  V,  Eussell,  29  L.  R.  I.  91.     See  ante,  p.  209). 

So,  perhaps,  if  the  witness  is  seriously  ill  (Jones  v. 
Brewer,  4  Taunt.  46 ;  contra^  Harrison  v.  Blades,  3  Camp. 
457,  where  the  proper  course  was  said  to  be  either  to  apply 
to  examine  the  witness  out  of  court,  or  to  postpone  the 
trial;  Tay.  s.  1843;  Ros.  N.  P.  132).  If  the  witness  is 
dead  and  the  document  lost,  proof  of  his  handwriting  is 
not  perhaps  strictly  necessary,  at  least  where  he  can  be 
otherwise  identified  (R.  v.  St.  Giles,  i  E.  &  B.  642).  As  to 
the  case  of  a  lost  will  the  attesting  witnesses  to  which  are 
dead,  see  Harris  v.  Knight,  1*5  P.  D.  170. 

Where  attesting  Witness  forgets  or  denies  Eocecution, — 
Where  the  witness  has  no  recollection  of  the  execution,  but 
from  seeing  his  signature  has  no  doubt  that  it  took  place, 
this  is  sufficient  proof  (Ros.  N.  P.  1 34 ;  and  see  as  to  wills, 
Wright  V,  Saunderson,  9  P.  D.  149  ;  Paton  v,  Omerod,  C.  A. 
Times,  Feb.  3,  1892).  But  where  he  denies  the  execution 
(Talbot  V,  Hodson,  7  Taunt.  251  ;  Bowman  v.  Hodgson, 
L.  R.  I  P.  <fe  M.  362 ;  Wright  v,  Rogers,  id,  678) ; 
or  has  signed  without  the  knowledge  or  consent  of  the 
parties  (McCraw  v.  Gentry,  3  Camp.  232);  or,  where  a 
fictitious  name  is  used  (Fosset  v.  Brown,  Pea.  23) ;  or  the 
instrument  is  lost,  and  the  names  of  the  witnesses  are  un- 
known (Keeling  v.  Ball,  supra)  ;  the  case  is  the  same  as  if 
there  were  no  attesting  witness,  and  the  execution  may  be 
proved  by  any  other  evidence  obtainable. 

Identity  of  PaHy  Executing, — Whether  the  execution  is 
proved  by  the  attesting  witness  or  by  secondary  evidence, 
proof  may  of  course  have  to  be  given  of  the  identity  of  the 
defendant  with  the  person  executing  the  document — e,g.,  by 
showing  that  the  signature  is  his,  or  that  he  has  spoken  of 
the  contents  of  the  deed  (Doe  v.  Paul,  3  C.  &  P.  613) — or 
by  proof  of  similarity  of  name,  residence,  and  occupation,  or 
even  of  name  alone  (Tay.  ss.  1 856-1 861 ;  Ros.  N.  P.  134). 

Where  attesting  Witness  need  not  be  called, — In  the  follow- 
ing cases  proof  of  the  execution  of  documents  required  by 
law  to  be  attested  is  dispensed  with,  although  the  subscrib- 
ing witness  may  be  alive  and  in  Court  ready  to  be 
called: — (i)  When  the  document  is  thirty  years  old,  com.-- 
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puted  from  the  date  of  execution  (see  post,  p.  369). 
(2)  When  the  document  is  in  the  possession  of  ike 
adverse  party,  who  refuses  to  produce  it  pursuant  to 
notice  (Cooke  v.  Tanswell,  8  Taunt.  450 ;  Poole  v,  Warren, 
8  A.  &  E.  588).  (3)  When  the  adverse  party  producing  a 
deed  pursuant  to  notice,  claims  some  subsisting  interest 
under  it  in  the  subject-matter  of  the  cause  (Doe  v.  Marquis 
of  Cleveland,  9  B.  &  C.  864,  869 ;  Rearden  v.  Minter, 
•5  M.  &  G.  204;  Collins  v.  Bayntun,  i  Q.  B.  117),  for 
by  claiming  an  interest  he  admits  its  vaUdity  (Pearce  v. 
Hooper,  3  Taunt.  60).  [Tay.  s.  1848;  Bos.  N.  P.  141.] 
(4)  When  the  execution  has  been  admitted  for  the  purposes 
oftke  trial  (Whyman  v,  Grarth,  8  Ex.  803  ;  Tay.  s.  1850 ;  as 
to  such  admissions,  which  will  not  in  all  cases  dispense  with 
formal  proof,  see  a/rde,  p.  6) ;  or  when  the  adverse  party  is 
estopped  from  disputing  it  by  recital  (Bringloe  v.  Godson, 
5  Bing.  N.  C.  738;  Kagle  v.  Shea,  Ir.  R.  9  C.  L.  389; 
Nash  V.  Turner,  i  Ex.  217;  Tay.  s.  1849;  ^®s.  N.  P.  76, 
142 ;  contra,  Doe  v.  Penfold,  8  C.  &  P.  536) ;  or  when  he 
has  execvied  a  new  agreement  incorporatirtg  the  old,  in  which 
case  execution  of  the  new  alone  need  be  proved  (Fish- 
mongers' Co.  V.  Dimsdale,  6  C.  B.  896;  12  C.  B.  557). 
Where  the  admissions,  however,  do  not  amount  to  an 
estoppel,  or  to  an  express  or  implied  waiver  of  proof  for 
the  purposes  of  the  trial,  they  will  not  dispense  with  calling 
the  attesting  witness.  Thus,  if  the  party  in  his  pleading 
denies  the  execution,  his  admission  thereof  on  oath  in  a 
former  trial  will  not  be  receivable  (Call  v.  Dunning,  4  East 
53;  Whyman  v.  Garth,  supra;  Bowles  v,  Langworthy, 
5  T.  R.  366,  contra,  is  probably  not  law) ;  nor  can  he  be 
compelled,  or  even  allowed,  to  be  called  by  his  opponent  to 
admit  the  execution  in  the  witness-box  (Whyman  v.  Garth, 
supra),  (5)  When  the  person  against  whom  the  document 
is  tendered  is  a  public  officer  bou/nd  by  law  to  procure  the 
eocecution,  and  who  has  dealt  with  it  as  duly  executed 
(Plummer  v.  Briscoe,  11  Q.  B.  46,  the  case  of  a  replevin 
bond  assigned  by  the  sheriff';  Tay.  s.  1850). 

It  is  perhaps  doubtful  whether  the  attesting  witness 
need  be  called  in  the  case  of  deeds  executed  by  corporations, 
or  enrolled  under  statute  (tendered  against  persons  other 
than  those  on  whose  acknowledgment  they  have  been  en- 
rolled) ;  but  the  better  opinion,  at  least  in  the  former  case. 
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is  in  favour  of  requiring  such  proof  (Tay.  ss.   1S52-1853; 
Steph.  art.  67,  note  3 ;  Ros.  N.  P.  130). 

Documents  not  requiring  Attestation. — An  attested 
document,  to  the  validity  of  which  attestation  is  not  by 
law  necessary,  may  be  proved  by  admission  or  otherwise, 
as  if  there  were  no  attesting  witnesses  [17  &  18  Vict.  c.  125, 
s.  26  (civil  cases);  28  &  29  Yict.  c.  18,  ss.  i,  7  (criminal 
cases)]. 

This  rule  has  been  held  to  apply  only  where  all  the 
parties  are  before  the  Court ;  in  proceedings  Bx  parte,  the 
attesting  witness  must  still  be  called  {Re  Reay,  3  W.  R. 
312;  i?e  Rice,  32  Ch.  D.  35;  Worthington  v.  Moore,  64 
L.  T.  338). 

Alterations. — Blanks. — Deeds  and  Contracts, — Any  ma- 
terial alteration — i,e.,  one  which  affects  the  liability  of 
either  party  as  expressed  in"  the  instrument  (Aldous  v, 
Cornwall,  L.  R.  3  Q.  B.  573) — made  in  a  deed  or  contract 
after  its  execution,  and  while  in  the  control  of  the  party 
enforcing  it  (even  though  made  by  a  stranger  without  his 
knowledge  or  consent,  Davidson  v.  Cooper,  13  M.  <fe  W. 
343),  renders  the  instrument  void,  unless  such  alteration 
was  made  with  the  privity  of  the  party  charged.  [Tay. 
ss.  1819-1838;  Ros.  N.  P.  631-633;  Steph.  art.  89.]  But 
a  material  alteration  made  by  a  stranger  while  the  instru- 
ment was  not  in  the  custody  or  control  of  the  party  enforcing 
it  (Hutchins  v,  Scott,  2  M.  (feW.  814  ;  liowev.  Fox,  12  App. 
Cas.  217,  per  Lord  Herschell);  or  a  material  alteration  by 
whomsoever  made  when  the  instrument  is  tendered  not 
for  the  purpose  of  enforcing  it,  but  of  proving  a  collateral 
fact  (Hutchins  v.  Scott,  supra;  Agricultural  Cattle  Insurance 
Co.  V,  Fitzgerald,  16  Q.  B.  432 ;  Ward  v.  Lumley,  20  L.  J. 
Ex.  322);  or  an  immaterial  alteration,  provided  it  be  not 
fraudulently  made  (Tay.  s.  1830)  will  not  avoid  the  instru- 
ment. It  must  be  remembered,  however,  that  under  the 
Stamp  Laws  an  alteration  even  by  consent  of  both  parties 
may  render  the  instrument  invalid.  A  document  which  is 
merely  in  a  mutilated  or  imperfect  state  is  not  deemed  to 
be  altered  in  the  above  sense;  and  will  be  admissible, 
though  its  value  as  evidence  may  be  affected  (Tay.  s.  1838). 

bUIs  and  Notes, — By  the  Bills  of  Exchange  iict,  1882,  s. 
64  (i)  where  a  bill  or  acceptance  i&  materially  altered  with- 
out the  assent  of  all  the  parties  liable  thereon,  it  is  avoided 
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except  as  against  a  party  who  has  himself  made,  authorised 
or  assented  to  the  alteration,  and  subsequent  indorsees. 
Provided  that,  where  a  bill  has  been  materially  altered,  but 
the  alteration  is  not  apparent  (Leeds  Bank  v»  Walker,- 1 1 
Q.  B.  D.  84)  and  the  bill  is  in  the  hands  of  a  holder  in  due 
course,  such  holder  may  avail  himself  of  the  bill  as  if  it  had 
not  been  altered,  and  may  enforce  payment  of  it  according 
to  its  original  tenour.  (2)  In  particular,  the  following 
alterations  are  material — viz.  any  alteration  of  the  date,  the 
sum  payable,  and  the  time  of  payment,  the  place  of  pay- 
ment and,  where  a  bill  has  been  accepted  generally,  the 
addition  of  a  place  of  payment  without  the  acceptor's 
assent.  An  alteration  in  the  number  of  a  bank-note  has 
been  held  material,  though  the  contract  was  unaffected 
thereby,  and  the  plaintiff  was  a  bondjide  holder  for  value 
(Suffolk  V,  Bank  of  England,  jfQ.  B.  D.  555  ;  see  Leeds  Bank 
V.  Walker,  sitpra). 

Wills. — Under  the  Wills  Act  1837,  s.  21,  no  obliteration, 
interlineation  or  alteration  made  after  execution,  shall  have 
any  effect,  except  so  far  as  the  words  or  effect  of  the  will 
before  alteration  shall  not  be  apparent  (i.e.,  on  the  face  of 
the  will  as  left  by  the  testator,  Ee  Horseford  L.  R.  3  P.  & 
M.  211),  unless  such  alteration  be  executed  in  the  manner 
required  for  a  will ;  but  the  will  with  such  alteration  shall 
be  deemed  duly  executed  if  the  signature  of  the  testator 
and  subscription  of  the  witnesses  (the  initials  of  both  are 
sufficient,  Ee  Blewitt  5  P.  D.  116)  be  made  in  the  margin, 
or  in  some  other  part  opposite  or  near  to  such  alteration, 
or  at  the  foot  or  end  of,  or  opposite  to,  a  memorandum  re- 
ferring to  it,  and  written  at  the  end  or  other  part  of  the 
will  [see  Tay.  s.  1069 ;  Ros.  N.  P.  1045]. 

Presumptions  as  to  Alterations  in  Deeds,  Notes  and  Wills, 
— In  the  absence  of  evidence  to  the  contrary,  alterations, 
interlineations  and  erasures  appearing  on  the  face  of  deeds 

iDoe  V.  Catomore,  16  Q.  B.  745)  and  official  documents 
Steevens'  Hosp.  v,  Dyas,  15  Ir.  Eq.  R.  N.  S.  405)  will  be 
presumed  to  have  been  made  before  execution.  Alterations 
in  WUls  (but  not  the  filling  in  of  blanks,  Greville  v,  Tylee, 
7  Moo.  P.  C.  327  ;  or  interlineations  apparently  written  at 
the  same  time  and  merely  completing  the  sense,  Ee  Cadge 
L.  R.  I  P.  and  M.  143)  are  presumed  to  have  been  made 
after  execution   (Simmonds  v.  RudaJl,  i  Sim.  N.  S.   115, 
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136  ;  Doe  V.  Palmer,  16  Q.  B.  747  ;  or  even  after  the  exe- 
cution of  any  codicils  thereto,  Lushington  v.  Onslow,  6  Ec. 
&  Mar.  Cases  183 ;  Christmas  v.  Whingates  32  L.  J".  P.  & 
M.  73)  ;  probate  in  the  case  of  unexplained  alterations  only 
being  granted  of  the  will  in  its  original  form  (Tay.  s.  164). 
No  similar  presumptions  exist  as  to  the  date  of  alterations 
in  Bills  and  Notes  (Johnson  v.  Marlborough,  2  Stark.  313  ; 
Bishop  V,  Chambre,  M.  h  M.  ii6j  Knight  v,  Clements, 
8  A.  &  E.  215  ;  Tay.  s.  1819 ;  Ros.  N.  P.  242,  243)  or  in 
other  documents,  save  that  alterations  in  these  will  be  pre- 
sumed to  have  been  made  at  such  time  and  under  such  circum- 
stances as  not  to  constitute  an  offence  (Tay.  s.  181 9). 

Blanks, — With  regard  to  deeds,  the  rule  is  that  matters 
not  essential  to  their  operation  {e.g,  the  mere  insertion  of  a 
Christian  name)  may  be  filled  in  after  execution,  by  or  with 
the  consent  of  the  grantor,  and  if  his  intention  is  thereby 
carried  out  (Eagleton  v.  Gutteridge,  1 1  M.  &  W.  465  ;  Tay. 
8.  1835);  but  that  with  respect  to  matters  whose  omission 
nullities  the  instrument  (e.g.,  the  name  of  a  transferee  of 
shares,  and  the  numbers  of  the  shares)  the  deed  must,  after 
the  blanks  have  been  filled  in,  be  re-delivered  either  by  the 
party  himself,  or  by  his  agent  authorised  thereto  by  deed 
(Hudson  V.  Revett,  5  Bing.  368  ;  West  v.  Steward  14  M.  & 
W.  49 ;  Society  G^nerale  v.  Tramway  Union  Co.  14  Q.  B.  D. 
424 ;  II  App.  Cas.  20  ;  Tay.  s.  1836, 1837  ;  Ros.  N.  P.  135.) 

With  other  instrument^  it  is  different.  Thus,  writs  and 
subpoenas  may  be  sealed  in  blank  and  filled  up  afterwards 
by  the  applicant.  So,  a  stamped  bill  form,  signed  by  the 
acceptor  in  blank,  is  valid,  and  may  involve  a  liability  to 
the  full  amount  covered  by  the  stamp  (Bills  of  Exchange 
Act,  1882,  s.  20,  sub-s.  I ;  Garrard  v,  Lewis  10  Q.  B.  D.  30). 

Stamps. — Except  in  criminal  proceedings,  no  instrument 
requiring  a  stamp  "  shall  be  given  in  evidence,  or  be  avail- 
able for  any  purpose  whatever,"  unless  (i)  it  is  duly  stamped 
in  accordance  with  the  law  in  force  at  the  time  when  it  was 
first  executed ;  or  (2)  if  the  instrument  is  one  which  may  be 
legally  stamped  after  its  execution,  unless  on  payment  to 
the  officer  of  the  court  of  the  unpaid  duty,  together  with  the 
penalty  payable  on  stamping  the  same,  and  of  a  further  sum 
of  one  pound  (Stamp  Act,  1891,  s.  14). 

Notice  of  the  omission  or  insufficiency  of  the  stamp  must 
now  be  taken  by  the  judge,  arbitrator,  or  referee  (id.).   And 
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under  the  more  stringent  language  of  the  present  Act,  it  is 
presumed  that  documents  not  so  stamped  will  now  be  wholly 
inadmissible,  even  as  collateral  evidence,  or  to  refresh 
memory.  The  contrary  was  the  case  under  the  old  law 
[Matheson  v,  E.O68,  2  H.  L.  C.  286  (1849) '  Ashling  v.  Boon 
(1891),  I  Ch.  568;  but  see  Interleaf  Publishing  Co.  v.  Phil- 
lips, I  C.  &  E.  315,  decided  under  the  Act  of  1870^  where 
Watkin  WiUiams,  J.,  after  consultation  with  some  of  the 
other  judges,  rejected  an  unstamped  agreement  tendered 
merely  for  the  collateral  purpose  of  contradicting  a  witness. 

No  new  trial  (O.  39,  r.  8),  or  appeal  (Blewitt  v.  Tritton, 
1892,  2  Q.  B.  227),  will  be  allowed  where  the  judge  has 
ruled  that  the  stamp  is  sufficient,  or  that  none  is  required. 
But  the  ruling  of  the  judge  is  final  only  when  he  decides 
that  the  instrument  is  admissible,  and  not  when  he  decides 
that  it  is  inadmissible  (Sharpies  v,  Richard,  2  H.  <k  N.  57; 
In  re  Belfort,  9  P.  D.  215;  see  Bowker  v.  Williamson, 
5  Times  L.  R.  382). 

Where  a  document  requiring  a  stamp  is  lost,  or  not  pro- 
duced upon  notice,  it  will,  in  the  absence  of  evidence  to  the 
contrary,  be  presumed  to  have  been  duly  stamped;  but 
where  it  is  shown  to  have  been  unstamped,  it  will  be  pre- 
sumed to  have  so  continued  until  the  contrary  is  proved 
(Olosmadeuc  v.  Carrel,  18  C.  B.  36 ;  Marine  Investment 
Co.  V.  Haviside,  L.  R.  5  H.  L.  624;  Ros.  N.  P.  219-221). 
[Ros.  N.  P.  218-270;  Powell,  612-619;  Tay.  s.  397.] 

Enrolment  and  Registration. — Where  deeds,  memorials, 
and  other  instruments  are  required  by  statute  to  be  enrolled 
or  registered,  the  proof  of  this  formality  wiU  depend  in 
great  measure  on  the  language  of  the  particular  Act.  But 
( I )  the  certificate  or  memorandum  of  enrolment  or  registration 
indorsed  on  the  original  instrument  returned  to  the  party 
will  in  general  be  evidence  both  of  the  fact  and  date  of 
either  act,  without  proof  of  the  signature  or  official  charac- 
ter of  the  officer  (Doe  v,  Lloyd,  i  M.  <&  Gr.  684 ;  see  12  &  13 
Vict.  c.  109,  ss.  12  &  18  ;  and  a/nte,  p.  243;  and  (2)  an  office 
copy  of  the  enrolment  is  by  several  statutes  made  evidence, 
not  only  of  the  fact  of  enrolment,  but  of  the  contents  of  the 
dociunent  enrolled  (Tay.  s.  1649 ;  see  the  Charitable  Trusts 
Act,  1855,  S'  42  >  2"id  12  &  13  Vic.  c.  109,  s.  17). 

[Tay.ss.  1645-1653;  Ros.  N.  P.  142-143.] 

Ancient  Documents. — Documents  thirty/  years  old,  pro- 

2  A 
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duoed  from  proper  custody  and  otherwise  free  from  suspi* 
cion,  prove  themselves,  and  no  evidence  of  the  handwriting, 
signature,  or  execution  need  be  given  [Stark.  Ev.  521-524 ; 
Tay.  ss.  87-88 ;  Steph.  art.  88. J  As  between  vendor  and 
purchaser,  recitals  twenty  yea/ra  old  axe;  in  the  absence  of 
evidence  to  the  contrary,  sufficient  proof  of  their  contents 
(Vendor  and  Purchaser  Act,  1874,  s.  2 ;  and.  see  Conveyanc- 
ing Act,  1 88 1,  8.  3,  sub-s.  3). 

Principle, — ^This  rule,  established  for  the  sake  of  general 
convenience,  is  founded  on  the  great  difficulty  and  often  im- 
possibility of  proving  handwriting  after  such  a  lapse  of  time 
(Wynne  v,  Tyrwhitt,  4  B.  &  A.  377);  and  on  the  presnmp* 
tion  that  the  attesting  witnesses,  if  any,  are  dead, — a  pre- 
sumption which  is  not  allowed  to  be  rebutted  by  proof  that 
such  Mritnesses  are  alive  or  actually  in  court  (Doe  v.  Wooley, 
8  B.  A;  C.  22  ;  Doe  v.  Burdett,  4  A.  &  E.  19 ;  Marsh  v.  Col- 
nett,  2  Esp.  666). 

The  rule  applies  not  only  to  wills  and  deeds  requiring 
attestation,  but  to  letters,  entries,  receipts,  settlement  cer- 
tificates, and  indeed  to  all  other  written  documents  (Stark. 
Ev.  52i,note  j9 ;  Tay.  s.  88). 

The  thirty  years  dates  from  the  execution  of  the  docu- 
ment, and,  even  in  the  case  of  wills,  not  from  the  death  of  the 
testator  (£>oe  v,  Wooley,  8  B.  &  0.  22,  decided  under  the  old 
law ;  corUrd  in  New  York,  Jackson  v,  Blanshan,  3  Johns. 
292).  In  the  case  of  documents  of  title,  acts  of  possession 
thereunder  should  be  shown,  though  the  absence  of  such 
evidence  goes  merely  to  weight  and  not  to  admissibility 
{ante,  p.  5 1 ;  in  America  such  corroboration  is  obligatory, 
see  Ghamberlayne's  Best,  p.  216,  note). 

It  seems  doubtful  whether  the  above  rule  applies  to 
documents  sealed  by  a  court  or  corporation,  since  such  seals, 
being  of  a  permanent  character,  are  not  rendered  more 
difficult  of  proof  by  lapse  of  time  (R.  v.  Bathwick,  2  B.  & 
Ad.  648  ;  Tay.  s.  8  7).  So,  in  the  case  of  declarations  made  by 
deceased  persons  in  the  course  of  duty,  or  as  to  pedigree, 
the  rule  has  not  always  been  followed  (cmte,  p.  169). 

Proper  Onstody. — The  proper  custody  of  a  dociunent 
means  its  deposit  with  a  person  and  in  a  place  where  it 
might  naturally  and  reasonably  be  expected  to  be  found,  if 
authentic  [Tay.  ss.  659-664 ;  Stark.  Ev.  291—293,  524- 
529;  Ros.  N.  P.  102-103;  Powell,  182-185;  Steph.  art. 
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88].  Such  a  custody  is  sufficient,  although  there  might  be 
another  which  would  be  more  strictly  and  absolutely  proper 
(Meath  v.  Winchester,  3  Bing.  N.  C.  183 ;  Croughton  v. 
Blake,  12  M.  &  W.  205). 

Principle. — The  proof  is  required  not  as  a  ground  of 
reading  the  document,  but  to  afford  the  judge  reasonable 
assurance  of  its  genuineness  as  being  what  it  purports  to  be 
(Doe  V,  Phillips,  8  Q.  B.  1 58 ;  Bidder  v.  Bridges,  34  W.  R.  5 14). 

Where  the  party  who  tenders  the  instrument  is  also  the 
proper  depository,  no  proof  of  custody  is  needed  (Stark, 
525-526;  Doe  V,  Phillips,  supra;  Doe  v.  Keeling,  11  Q.  B. 
884;  contra,  Evans  v.  Rees,  10  A.  <feE.  151,  is  probably 
over-ruled  on  this  point).  Thus,  it  is  sufficient  for  overseers 
to  produce  an  old  parish  certificate  without  showing  whence 
it  came  (R.  v.  Ryton,  5  T.  R.  259 ;  Fry  v.  Wood,  2  Sel. 
N.  P.  564 ;)  or  for  a  corporation  to  produce  ancient  corpo- 
ration documents  (R.  v,  Netherthong,  2  M.  <fe  S.  337,  338 ; 
Brett  V,  Beales,  M.  &  M.  416). 

In  other  cases  the  propriety  of  the  custody  must  generally 
be  proved,  whether  the  document  be  of  a  pubHc  or  private 
nature  (Stark.  Ev.  291),  or  tendered  as  primary  or  secondary 
evidence  (Bidder  v.  Bridges,  8i4pra),  The  proper  custody 
of  parish  registers  of  baptism  and  burial  is  at  the  incum- 
bent's residence  or  the  church,  and  not,  unless  explained, 
with  the  parish  clerk  (Doe  v.  Fowler,  14  Q.  B.  700) ;  that 
of  ecclesiastical  terriers  and  vicars'  books  is  in  the  church 
chest,  or  the  registry  of  the  bishop  or  archdeacon  (Arm- 
strong V,  Hewitt,  4  Price,  216 ;  Bidder  v.  Bridges,  supra), 
and  not  with  a  mere  landowner  in  the  parish  (Tay.  s.  661); 
that  of  family  bibles  is  with  a  member  of  the  family  (Hub- 
bard V.  Lees,  L.  R.  i  Ex.  255  ;  ante,  p.  198).  So  the  poor- 
house  of  a  union  is  not  an  improper  repository  for  docu- 
ments of  any  parish  within  the  union  (Slater  v,  Hodgson, 
9  Q.  B.  727).  And  a  case  stated  by  a  former  bishop  for  the 
opinion  of  counsel,  and  preserved  with  his  private  papers 
and  family  documents,  has  been  admitted,  although  the 
opinion  related  in  some  respects  to  the  See,  and  might  not 
improperly  have  been  preserved  in  the  public  registry  of  the 
diocese  (Meath  v.  Winchester,  supra).  So,  expired  leases 
are  admissible  which  come  from  the  custody  either  of  the 
lessor  or  his  agent  or  solicitor  (Plaxton  v.  Dare,  10  B.  (fe  0. 
1 7 ;  Doe  V.  Phillips,  supra ;  Doe  v.  Keeling,  supra) ;    or 
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from  that  of  the  lessee  (Hall  v,  BLall,  3  M.  &  Gr.  242). 
Again,  a  ledger-book  and  chartulary  of  an  abbey  produced 
by  the  owner  of  some  of  the  lands  of  the  abbey,  though  he 
was  not  the  principal  proprietor  nor  the  owner  of  the  par- 
ticular farm  in  question,  is  admissible  (Bullen  v.  Michel^ 

2  Price  399). 

On  the  other  hand,  a  manuscript  enumerating  the  posses- 
sions of  a  dissolved  monastery,  and  produced  from  the 
Herald's  Office  (Lygon  v,  Strutt,  2  Anstr.  601);  a  manu- 
script book  containing  a  grant  to  an  abbey  produced  from 
the  Bodleian  library  at  Oxford  (Michell  v,  Ba,bett8,  cited 

3  Taunt.  2i) ;  and  a  grant  to  a  priory  produced  from  the 
Cottonian  MSS.  in  the  British  Museum  (Swinnerton  v. 
Marquis  of  Stafford,  3  Taunt.  2 1 ;  Bidder  v.  Bridges,  supra), 
have  been  rejected  because  the  possession  of  the  documents 
wajs  not  connected  with  an  interest  in  the  property. 

SECONDABY  EVIDENOE.— Forms  of  Secondary  Evi- 
dence.— ^The  following  are  the  various  forms  in  which 
secondary  evidence  of  the  contents  of  documents  may  be 
given : — 

(A)  CoPiBS  which  may  be  either — 

(i)  Government  Printer' a  copies — ^.tf.,  copies  printed  by 
the  Queen's  printer,  or  the  (xovemment  printer,  or  under 
the  authority  of  her  Majesty's  Stationery  Office  (Docu- 
mentary Evidence  Act,  1882,  s.  2) ;  or  that  of  the  Legisla- 
ture of  any  British  colony  or  possession  (31  &  32  Vict. 
<5.  37.  ss.  2,  3). 

(2)  Govermnent  Gazette  copies  {a/niSj  p.  215). 

(3)  Copies  sealed  by  foreign  States^  t&o. — i.e.,  copies  sealed 
with  the  seal  of  any  foreign  or  colonial  State  or  court  of 
justice  (14  &  15  Vict.  c.  99,  s.  7). 

(4)  Exemplifications, — An  exemplification  (a  medium  of 
proof  which  is  now  practically  obsolete)  is  a  copy  of  a  record 
set  out  either  tmder  the  Great  Seal,  or  under  the  seal  of  the 
court  in  which  the  record  is  preserved.  Both  species  of 
exemplifications  are  provable  by  mere  production,  their 
seals  being  judidaUy  noticed  {ante^  p.  9),  and  they  are  of 
higher  credit  than  ordinary  examined  copies,  being  pre- 
sumed to  have  undergone  a  more  careful  comparison  [Tay. 
ss.  1536-1537;  Bos.  N.  P.  96;  Steph.  art.  77]. 

(5)  Office  copies, — Axi  office  copy  is  a  copy  of  a  judicial 
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document  made  by  an  officer  appointed  for  that  purpofle. 
All  copies,  certificates,  and  other  docaments  appearing  to  be 
sealed  with  the  seal  of  the  central  office  axe  now  presumed 
to  be  office  copies,  or  certificates,  or  other  documents  issued 
from  the  central  office,  and  if  duly  stamped,  may  be  re- 
ceived in  evidence,  and  no  signature  or  other  formality, 
except  the  sealing  with  the  seal  of  the  central  office,  shall 
be  required  for  the  authentication  of  any  such  copy,  certifi- 
cate, or  other  document  (O.  6i,  r.  7).  Office  copies  of  all 
writs,  records,  pleadings,  and  other  documents  filed  in  the 
High  Court  are  admissible  therein  to  the  same  extent  as 
the  originals  (O.  37,  r.  4) ;  but  copies  made  by  officers  of 
other  courts  are  only  admissible  in  the  same  court  and 
cause.    [Tay.  ss.  1 538-1 547  ;  Ros.  N.  P.  97 ;  Steph.  art.  78.I 

(6)  Certified  Copies, — A  certified  copy  is  a  copy  signea 
and  certified  as  true  by  the  officer  to  whose  custody  the 
original  is  entrusted.  Unless,  however,  otherwise  provided 
by  statute,  a  certified  extrcLct,  or  certificate  of  the  resuU  or 
effect  of  a  document  is  not  admissible  (Finlay  v,  Finlay,  31 
L.  J.  Mat.  140;  R.  V.  Newman,  Dears.  C.  C.  85,  as  to 
which  case  see  Ros.  N.  P.  207 ;  ante,  p.  238).  If  a  certifi- 
cate pwrport  to  be  verified  in  the  manner  provided  by  the 
statutes  which  render  them  admissible,  they  may  be  given 
in  evidence  without  proof  of  the  seal,  signature,  or  official 
character  of  the  party  verifying  them  (Documentary  Evi- 
dence Act,  1845,  s.  I.)  [Tay.  ss.  1 599-1659;  Ros.  N.  P. 
98-102  ;  Steph.  art.  79.] 

(7)  Entries  in  Registers,  —  In  a  few  cases  entries  in 
public  registers  are  admissible  as  secondary  evidence  of 
lost  documents  (see  Humble  v.  Holt,  Coombs  v,  Coether, 
Bidder  v.  Bridges,  cited  ante,  pp.  224-225;  Irish  Society 
V.  Derry,  cited  p.  235  ;  and  see  also  cmte,  p.  369). 

(8)  Examined  Copies, — An  examined  copy  is  a  copy 
sworn  to  be  a  true  copy  by  a  witness  who  has  examined 
it  line  by  line  with  the  original,  or  who  has  examined  the 
copy  while  another  person  read  the  original  (Reid  v.  Mar- 
gison,  I  Camp.  469)  ;  or  (which  is  necessary  only  in  peerage 
cases),  who  has  alternately  with  such  person  read  and 
examined  both  (Slane  Peerage  case,  5  C.  &  F.  42).  The 
original  must  be  in  characters  and  a  language  which  the 
witness  understands  (Crawford  Peerage  case,  2  H.  L.  C. 
544));  and  the  copy  must  not  contain  abbreviations  not 
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appearing  in  the  original  (B.  v.  Ohristian,  Car.  &  M.  388). 
It  may  also  be  necessaiy  to  show  that  the  original  was  in 
proper  custody  (Adamthwaite  v,  Synge,  i  Stark.  783 ). 

(9)  Cownterpa/rUy  Drafts^  AbetractSy  dsc. — (Counterparts, 
though  primary  evidence  against  the  parties  executing 
them,  are,  as  we  have  seen,  only  secondary  evidence  against 
a  non-executing  party.  So  drafts  from  which,  by  their 
indorsements,  the  deeds  appear  to  have  been  engrossed,  are 
secondary  evidence  of  the  deeds  (Waldy  v.  Gray,  L.  R.  20 
Eq.  238,  250 :  as  to  drafts  of  wills,  see  Sugden  v,  St. 
Leonards,  tn/ra,  p.  375).  An  abstract  compared  with  a  deed 
of  feofiment  has  been  held  good  secondary  evidence  of  the 
latter,  no  proof  being  given  on  either  side  of  the  existence 
of  a  copy  (Doe  v.  Wainwright,  5  A.  &  E.  520;  Moulton  v. 
Edmonds,  29  L.  J.  Ch.  181).  And  r^ci^o^s,  though  generally 
speaking  only  evidence  between  the  parties  to  the  deed 
{a/rUey  pp.  51,  125),  are  on  questions  of  title  receivable  as 
secondary  evidence  of  missing  deeds  even  between  strangers 
(Moulton  V.  Edmonds,  mpra).  So,  memorials  or  even 
examined  copies  of  the  registry,  have  been  admitted  as 
secondary  evidence  of  an  indenture,  not  only  against  parties 
to  the  deeds,  but  even  against  third  persons  (Sadlier  v. 

^^E^f  4  S*  ^*  ^*  435 '  ^^7*  ^*  4^9>  ^^^  cases  cited:  Mr. 
Taylor  remarks  that  their  reception  was  based  on  special 
circumstances — e.g.,  where  the  parties  had  been  acting 
under  the  deeds,  or  where  they  had  been  recited  or 
referred  to  in  other  documents  admissible  in  the  cause.) 

(10)  Machine  and  Printed  Copies. — A  copy  made  by  a 
copying  machine  is  regarded  only  as  secondary  evidence  of 
the  original  (Noden  v.  Murray,  3  Camp.  228).  And 
printed,  lithographed,  and  photographed  copies — though,  as 
we  have  seen,  primary  evidence  of  each  other's  contents — 
are  merely  secondary  evidence  of  the  common  original 
(ante,  p.  360). 

(B)  Obal  Evidence. — ^The  contents  of  documents  may  be 
proved  as  secondary  evidence  by  the  recollection  of  witnesses 
who  have  read  them.  A  party  cannot,  however,  compel  his 
opponent  to  admit  the  contents  of  a  document  in  the  wit- 
ness-box (Darby  v.  Ouseley,  i  H.  <&  N.  i ;  Whyman  v. 
Garth,  8  Ex.  803  ;  ante,  p.  125),  although  an  admission  out 
of  Court  is  primary  evidence  of  such  contents  against  him 
(ante,  pp.  125,360). 
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(C)  Statements  of  Deceased  Pessons. — In  many  cases 
statements  01:  entries  made  by  deceased  persons  under  cir- 
cumstances entitling  them  to  admission  as  exceptions  to  the 
hearsay  rule,  may  be  tendered  as  secondary  evidence  of  the 
contents  of  documents.  Thus,  an  entry  against  interest 
made  in  a  rent-book  by  a-  deceased  landlord  has  been  re> 
ceived  as  secondary  evidence  of  a  lost  lease  (Connor  v, 
Eitzgerald,  11  L.  R.  Ir.  Oh.  106  ;  La  Touche  v.  Hutton,  9 
Ir.  £q.  166 ;  cmte,  pp.  171,  172).  So,  copies  in  the  hand- 
writing of  deceased  clerks  made  in  the  course  of  their  duty 
to  their  employers  have  frequently  been  admitted  as  second- 
ary evidence  of  documents  (see  cases,  ante^  pp.  179,  180). 
As  to  the  admissibility  of  copies  and  abstracts  of  deeds, 
Jsc.,  on  questions  of  public  and  general  interest,  see  cmte, 
pp.  185,  186  ;  and  as  to  declarations  by  testators,  and  drafts 
authenticated  by  them,  as  secondary  evidence  of  a  lost  wiU, 
seeSugden  v.  St.  Leonards,  i  P.  D.  154;  ante,  pp.  109-112. 

Degrees  of  Secondary  Evidence.  Copies  of  Copies. — 
The  general  rule  is  that  there  are  no  degrees  in  secondary 
evidence ;  and  that  a  party  is  at  liberty  (subject  of  course 
to  observation  where  more  satisfactory  proof  is  withheld) 
to  adduce  any  description  of  secondaiy  evidence  he  may 
choose  (Doe  v.  Ross,  7  M.  &  W.  402 ;  Hall  v.  Hall,  3  M.  Iz; 
G.  242 ;  Brown  v.  Woodman,  6  C.  <fe  P.  206 ;  Tay.  ss.  550- 
553;  B^t.  s.  483). 

Principle, — ^The  reason  assigned  is  the  inconvenience  of  re- 
quiring evidence  to  be  strictly  marshalled  according  to  its 
weight ;  and  of  compelling  a  party,  before  tendering  inferior 
evidence,  to  account  for  the  absence  of  all  which  is  of 
superior  value,  but  the  very  existence  of  which  he  may 
have  no  means  of  ascertaining  (Tay.  s.  551). 

There  are,  however,  exceptions  to  the  rule.  Thus,  the 
contents  of  public  documents  are  provable  by  copies  pro- 
perly authenticated,  and  not  by  oral  evidence  (Breton  v. 
Cope,  I  Peake43  5  Marsh  v,  Colnett,  2  Esp.  665),  and  only 
when  the  onginals  are  lost  and  copies  are  not  obtainable 
will  such  evidence  be  admitted  (Thurston  v,  Slatford,  i 
Salk.  214,  285  ;  McDougal  v.  Yoimg,  Ry.  &  M.  392).  So 
with  the  depositions  of  witnesses  taken  before  a  magistrate 
or  coroner,  parol  testimony  or  a  copy  of  the  deposition  can 
only  be  given  when  the  original  is  lost,  destroyed,  or  in  the 
possession  of  the  opposite  party,  who  refuses  to  produce  it 
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after  notice  (R.  v,  Wylde,  6  C.  &  P.  380).  Moreover,  a  copy 
of  a  copy  is,  with  rare  exceptions  (see  Charitable  Trusts  Act, 
cmfe,  p.  369 ;  Sadlier  v»  Biggs,  antt^  p.  374),  inadmissible, 
although  the  second  copy  is  proved  to  have  been  co&ipared 
with  the  first,  and  the  iirst  with  the  original,  such  evidence 
being  of  too  loose  a  nature  to  be  relied  upon  (Liebman  v, 
Fooley,  i  Stark.  167 ;  Everingham  v.  Boundell,  2  M.  &  K. 

138). 
Oases  in  which  Secondary  Evidence  is  Admissible. — 

Secondary  evidence  of  the  contents  of  documents  may  be 
given  in  the  following  cases  : — 

(i)  When  the  Original  is  a  Public  Document. — On  grounds 
of  convenience,  the  contents  of  public  documents  may  and 
ought  to  be  proved  by  secondary  evidence  (Tay.  s.  439).  In- 
deed, no  affidavit  or  record  of  the  court  can  without  the  order 
of  a  judge  or  master  be  taken  out  of  the  central  office,  nor 
can  a  mbpctna  for  the  production  of  such  document  in 
any  case  be  issued  (O.  61,  rr.  28—31).  So,  no  banker  or 
officer  of  a  bank,  is,  in  any  legal  proceedings  to  which  the 
bank  is  not  a  party,  compellable  to  produce  the  bank  books, 
or  appear  as  a  witness  to  prove  their  contents,  unless  by 
order  of  a  judge  for  special  cause  (Bankers'  Books  Evidence 
Act,  1879,  ^'  ^y  ante,  p.  249). 

(2)  Whe7i  the  Original  is  in  the  Fosseeeion  of  the  AdAjeraary. 
— When  a  document  is  in  the^possession  of  the  adverse 
party  or  ot  some  onelBounrtq  give  up  possession  thereof  to 
nim  (^.^.,"Eis"  solicitor,  Irwin  v.  Lever,  2  F.  &  F.  269 ; 
Banker,  Partridge  v,  Coates,  Ry.  &  M.  156  ;  deputy,  Taphn 
V,  Atty,  3  Bing.  164 ;  agent  or  servant,  Baldney  v,  Ritchie, 
I  Stark.  338  ;  but  not  a  stakeholder,  Parry  v.  May,  i 
M.  &  R.  279 ;  an  assignee.  Knight  v.  Martin,  Gow,  R.  103 ; 
or  a  person  under  whom  the  adversary  justifies  in  an  action 
of  trespass,  Evans  v.  Sweet,  Ry.  &  M.  83),  and  such  party 
refuses  to  produce  it  either  after  notice,  or  when  notice 
is  iBxcused,'  the  other  parly  inay  ^ve  secondary  evidence"iDt 
Its  contents. 
*The  possession  may  be  proved  by  showing  that  the  docu- 
ment was  last  seen  in  the  adversary's  hands ;  or  by  calling 
his  solicitor,  who  may  be  compelled  to  testify  to  its  posses- 
sion {ante,  p.  104);  or  by  the  admission  of  his  counsel 
(Duncombe  v,  Daniell,  8  C.  &  P.  222);  or,  presumptively, 
by  showing  that  it  belongs  exclusively  to  him,  or  would  in 
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the  ordinary  course  of  bufliness  be  i^  his  custody  (Henry  v» 
Leigh,  3  Camp.  502 ;  Robb  v.  Starkey,  2  C.  <fe  K.  143;  Tay. 
8.  440).  The  adversary  may,  on  the  other  hand,  interpose 
evidence  to  disprove  the  possession ;  but  he  cannot  escape 
the  effect  of  the  notice  by  voluntarily  parting  with  the 
document  after  the  notice,  or  even  perhaps  before,  unless 
he  discloses  the  name  of  the  transferee  (Knight  v.  Martin, 
Gow,  R.  103 ;  Sinclair  v.  Stevenson,  i  C.  &  P.  585). 

Notice  to  Produce. — The  object  of  a  notice  to  produce  is 
to  enable  the  adversary  to  have  the  document  in  court,  and 
if  he  does  not,  to  enable  his  opponent  to  give  secondary 
evidence  thereof,  so  as  to  exclude  the  argument  that  the 
latter  has  not  taken  all  reasonable  means  to  procure  the 
original  (Dwyer  v,  Collins,  7  Ex.  639,  647). 

It  must,  in  civil  cases  (O.  32,  r.  8;  O.  66,  r.  i),  but  not 
in  criminal  (Smith  v.  Young,  i  Camp.  440),  be  in  writing, 
and  be  served  either  on  the  party  or  his  solicitor ;  but  it  is 
sufficient  to  leave  it  with  a  servant  at  the  residence  of  the 
former,  or  with  a  clerk  at  the  office  of  the  latter  (Evans  v. 
Sweet,  Ry.  &  M.  84 ;  Doe  v,  Martin,  M.  k  Rob.  242).  The 
service  on  ordinary  days  should  be  before  6  p.m.,  and  on 
Saturdays  before  2  p.m.  (O.  64,  r.  11).  The  sufficiency 
of  the  service,  however,  is  for  the  judge,  who  must  be 
satisfied  that  it  was  such  that  the  recipient  might,  by  using 
reasonable  diligence,  have  complied  with  the  notice  (Lloyd 
V.  Mostyn,  lo  M.  &  W.  483). 

Proof  of  the  fact  and  time  of  service  may  be  given  by 
affidavit  of  the  solicitor  or  his  clerk  (O.  32,  r.  8) ;  and  fresh 
notices  are  not  necessary  on  a  new  trial  (Hope  v,  Beadon, 
17  Q.  B.  509). 

The  form  of  notice  may  be  general — e.^.,  to  produce  "  all 
accounts  relating  to  the  matters  in  question  in  this  cause" 
(Rogers  v,  Custance,  2  M.  &  Rob.  179);  or  "all  letters 
written  by  the  plaintiff  to  the  defendant  relating  to  the 
matters  in  dispute  in  the  action"  (Jacob  v,  Lee,  2  M.  & 
Rob.  33;  Morris  v,  Hanser,  id,  392).  And  a  notice  to 
produce  **  a  letter  purporting  to  enclose  an  account "  will 
let  in  secon  lary  evidence  of  the  account  (Engall  v.  Bruce, 
9  W.  R.  536).  But  a  notice  to  produce  "  letters  and  copies 
of  letters,  and  all  books  relating  to  the  cause ''  has  been 
held  too  vague  to  admit  secondary  evidence  of  a  letter 
(Jones  V,  Edwards,  M*A1.  &  Y.   139).     Inaccuracies  will 
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not  vitiate  a  notice  unless  the  recipient  has  been  misled 
thereby  (Lawrence  v,  Clarke,  14  M.  &  W.  251). 

If  the  document  when  produced  is  inspected  or  used  by 
the  party  calling  for  it,  he  thereby  makes  it  his  evidence ; 
but  it  is  otherwise  when,  though  produced,  he  declines  to 
inspect  or  use  it  (Sayer  v.  Kitchen,  i  Esp.  210). 

When  Notice  to  Frodfioe  is  Urmeoessary, — Notice  to  produce 
IB  not  necessary — (a)  when  the  document  to  be  proved  is  itself 
a  notice  which  has  been  served  on  the  adversary  (but  not  on 
a  third  person)^— 6.^.,  a  notice  to  produce,  or  to  quit,  or  of 
action,  or  of  the  dishonour  of  a  bill,  provided  the  action 
is  brought  upon  the  bill(Tay.  ss.  450-451) ;  (6)  where,  from 
the  nature  of  the  case,  the  adversary  must  know  that  he 
will  be  charged  with  the  possession  of  the  instrument — e.g., 
in  an  action  to  recover  a  bond  (Scott  v.  Jones,  4  Taunt. 
865) ;  or  on  a  charge  of  stealing  a  document  (B..  v,  Aickles, 
I  Lea.  294);  or  an  indictment  for  administering  an  un- 
lawful oath,  which  was  read  out  from  a  certain  paper 
(B.  V.  Moore,  6  East  419,  9i.) ;  but  not  where  the  matter 
is  collateral — 6.^.,  on  a  charge  of  perjury  in  falsely 
swearing  that  a  certain  draft  did  not  exist  (R.  v,  Elwor- 
thy,'L.  R.  I  C.  C.  R.  103);  or  on  a  charge  of  forgery  (R. 
V.  Haworth,  4  C.  &  P.  254);  or  of  arson  in  setting  fire 
to  house  to  obtain  the  moneys  secured  by  a  policy  (R. 
V.  Ellioombe,  5  C.  &  P.  522) ;  so  in  an  action  on  a  cheque 
where  the  defendant  admits  the  making,  but  pleads  in 
avoidance,  he  cannot  call  upon  the  plaintiff  to  produce  the 
cheque  without  notice  (Groodered  v.  Armorer,  3  Q.  B.  956). 
(c)  Where  the  adversary  or  his  solicitor  has  admitted  the 
loss  of  the  document  (R.  v,  Haworth,  4  C.  <fe  P.  254 ; 
Tay.  s.  455  ;  a  party  cannot,  however,  prove  the  de6tructi<m 
of  a  document  traced  to  his  opponents'  possession,  and 
then  tender  secondary  evidence  thereof,  unless  he  has  first 
given  notice  to  produce,  for  the  adversary  may  dispute  the 
destruction,  Doe  v.  Morris,  3  A.  d^  E.  46).  (d)  Where  the 
adversary  or  his  solicitor  has  the  document  in  court  (Dwyer 
V,  Collins,  7  Ex.  639  ;  Tay.  s.  456.)  (e)  Where  the  adver- 
sary has  obtained  possession  of  the  document  by  fraud  or 
force  (Leeds  v.  Cook,  4  Esp.  256 ;  Tay.  «.  453).  (/)  Mer- 
chant seamen  are  allowed  to  give  secondary  evidence  of  the 
contents  of  their  agreements  with  the  masters  of  their  ships 
without  giving  notice  to  produce  the  originals  (i  7  &  18  Vict^ 
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c.  104,  B.  165 ;  Bowman  v,  Manzelman,  2  Camp.  315  ;  Tay. 

8.  454). 

[Tay.  88.  440-456  a;  Ros.  N.  P.  7-14 ;  Powell,  591-599 ; 
Steph.  art.  72.] 

/  (3)  When,  the  origvtud  is  in  the  possession  of  a  stranger  not 
compellable  by  law  to  produce  it  (e.^.,  a  State  Paper,  title- 
deed,  incriminating  document,  or  one  which  he  hold8  as 
trustee,  solicitor,  or  mortgagee  for  another,  see  cmte^  pp.  93- 
X16),  and  who  refuses  to  produce  it  either  when  summoned 
as  a  witness  with  a  subpoena  duces  tecwm  (Marston  v, 
Downes,  i  A.  &  E.  31 ;  Mills  v,  Oddy,  6  0.  &  P.  728),  or 
when  sworn  as  a  witness  without  a  subpoena,  but  admitting 
that  he  has  the  document  in  court  (Doe  v.  Clifford, 
2  C.  &  K.  448 ;  Newton  v.  Chaplain,  10  C.  B.  356).  Mere 
disobedience  to  produce  the  document  will  not,  however,  let 
in  secondary  evidence  thereof  (Jesus  Coll.  v,  Gibbs,  i  Y.  &  C: 
Ex.  B.  156);  the  witness  must  be  justified  in  his  refusal, 
f  OT^^erwise  the  party^  has  "Ho  remedy  except  as  against 
him  (B.  V,  Llanfaethly,  2  E.  &  B.  940). 
^4)  When  the  original  has  been  destroyed  or  lost  (Tay. 
88.  429-437).  The  party  must  give  some  evidence  that  the 
document  once  existed  (Doe  v,  Wittcomb,  6  Ex.  601)  ;*  and 
must  then  prove  its  destruction,  positively  or  pre- 
sumptively, or  establish  its  loss,  either  by  the  admission 
of  the  adversary  or  his  solicitor  (B.  v.  Haworth,  4  C.  <&  P. 
254))  or  by  proof  that  it  cannot  be  found  after  diligent 
search. 

Search, — ^The  sufficiency  of  the  search  necessary  to  let  in 
secondary  evidence  is  a  preliminary  question  for  the  judge, 
and  will  vary  with  the  importance  of  the  document  and  other 
circumstances.  It  is  enough  if  the  party  has  in  good  faith 
exhausted  all  the  sources  and  means  which  the  nature  of 
the  case  suggested,  and  which  were  reasonably  accessible 
to  him  (K.  V,  Sa£&on  Hill,  22  L.  J.  M.  C.  22).  It  is  not 
necessary  that  the  search  should  be  recent,  or  made  for  the 
purposes  of  the  trial  (Fitz  v.  Babbits,  2  M.  &  Rob.  60) ;  and 
hearsay  evidence  of  the  answers  given  by  persons  likely  to 
have  had  the  document  in  their  custody  is  admissible  (R.  v, 
Braintree,  28  L.  J.  M.  C.  i ;  B.  «?.  Kenilworth,  7  Q.  B. 
642).  Where  there  is  one  person  chiefly  interested  in  a  docu- 
ment, inquiry  shoiUd  be  made  of  him ;  where  two  persons 
have  an  equiJ  title  to  its  custody«-e.^«,  master  and  appren- 
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tioe,  or  lessor  and  lessee — inquuy  should  be  made  of  both ; 
though  this  strictness  is  not  perhaps  legally  necessary,  for 
in  the  former  case  search  among  the  papers  of  the  appren- 
tice (R.  V,  Hinckley,  3  B.  &  S.  885),  and  in  the  latter  among 
those  of  the  lessor  (Brewster  v,  Sewell,  3  B.  &  A.  301),  has 
been  deemed  sufficient. 

(5)  When  production  of  the  origincd  U  phynicaUy  im- 
posMle  or  highly  inconvenient — e,g.,  inscription  on  walls, 
tombstones,  and  the  like  (Mortimer  v.  M'Oidlan,  6  M.  &  W. 
67  ;  Bruce  v.  Nicolupolo,  11  Ex.  129);  but  where  a  notice 
was  merely  suspended  to  a  wall  by  a  nail,  it  was  held  neces- 
sary to  produce  it  at  the  trial  (Jones  v,  Tarleton,  9  M.  &  W. 
675).  Inscriptions  on  banners  and  coaches,  resolutions  read 
at  public  meetings,  and  the  like,  are  sometimes  regarded 
rather  as  speeches  or  acts  done  than  as  documents,  and  are 
then  provable  by  oral  testimony  without  reference  to  the 
present  rule  (Tay.  s.  417  ;  Powell,  157  ;  ante,  p.  30). 

The  rule  applies  equally  where  a  private  document  is  in  the 
hands  of  a  person  resident  abroad  who  refuses  to  produce 
it  (Boyle  v.  Wiseman,  10  Ex.  647;  11  Ex.  360 ;  Kilgour  v. 
Owen,  L.  T.  Nov.  2  1889) ;  or  is  filed  in  a  foreign  court 
(Crispin  v,  Boglioni,  32  L.  J.  P.  &  M.  109 ;  in  such  case  the 
application  should  be  made  to  the  legal  and  not  merely  to 
the  actual  custodian,  id.)  Foreign  public  documents  may 
be  proved  by  copies  under  this  rule  (Burnaby  v.  Baillie, 
42  Oh.  D.  282),  as  well  as  under  (i),  supra. 

(6)  la  interlocutory  proceedings  secondary  evidence  may 
be  given  of  documents  without  accounting  for  the  absence 
of  the  originals,  in  analogy  to  the  practice  which  allows  de- 
ponents in  such  cases  to  speak  to  their  information  and  belief 
(Spencer  v.  Bailey,  L.  T.  July  2,  1892;  ante,  p.  121).  So, 
such  evidence  is  frequently  allowed  on  preliminary  inquiries 
(Tay.  s.  463). 

The  rules. allowing  testimony  of  the  result  of  unproduced 
docu/ments,  and  of  acting  in  a  pMic  office  toithotU  productiori 
of  the  tvritten  appointment,  have  been  considered  to^cdnsti- 
tute  further  instances  of  secondary  evidence ;  but  in  the 
former  case  the  testimony  is  equally  admissible  when  the 
documents  are  produced  (cmtef  p.  346),  and  in  the  latter  it 
can  only  be  tendered  in  proof  of  the  fact,  and  not  of  the 
terms  of  the  appointment  {post,  Ohap.  XLV.). 


(    38i    ) 


CHAPTER  XLIV. 

PROOF  OF  PARTICULAR  DOOUMENTS,--PUBLIC, 
JUDICIAL,  AND  PRIVATE. 

PUBLIC  DOCUMENTS.— Public  documents  are  usually 
divided  into  judicial  and  non-judicial ;  but  in  the  present 
chapter  the  latter  class  only,  pn  account  of  its  wider  admissi- 
bility, will  be  referred  to  under  this  head,  the  former  being 
treated  under  a  separate  heading. 

Statutes. — Public  statutes  and  all  others  passed  since 
February  14,  1851,  unless  the  contrary  is  expressly  declared 
(13  &  14  Vict.  c.  21,  ss.  7, 8),  are  judically  noticed  as  part  of 
the  law  of  the  land.  No  evidence  of  their  contents  is  there- 
fore necessary,  though  for  certainty  of  recollection  reference 
is  had  to  printed  copies  (not  necessarily  examined  copies  or 
copies  published  by  the  Queen's  printer),  or,  where  the  accu- 
racy of  these  is  questioned,  to  the  Parliament  Roll  itself 
(Price  V,  HoUis,  i  M.  &  S.  105).  In  cases  other  than  the 
above,  the  Acts  may  be  proved  by  copies  purporting  to  be 
printed  either  by  the  Queen's  printer  or  under  the  authority 
of  H.M.  Stationery  Office  (8  <fe  9  Vict.  c.  1 13,  s.  3  ;  45  Vict. 
c.  9,  s.  2) ;  or  where  there  are  no  such  copies,  by  an  ex- 
amined copy  shown  on  oath  to  have  been  compared  with  the 
Boll. 

[Tay.  ss.  1523-1524;  Ros.  N.  P.  104-105;  Powell,  334- 
335;  Steph.  arts.  58,81.] 

Treaties,  Charters,  Letters-Patent,  &c. — Treaties,  char- 
ters, letters-patent,  Crown  grants,  pardons,  and  commissions 
are  provable  by  production  of  the  original,  or  by  exemplifi- 
cations, or  by  examined  copies  (Tay.  s.  1526;  JRos.  N.  P. 
106,  107).  Letters-patent  for  inventions  being  now  sealed 
with  the  seal  of  the  Patent  Office  are  judicially  noticed 
(46  &  47  Vict.  c.  57,  s.  84)  ;  and  certified  and  sealed  copies 
of  patents,  specifications,  disclaimers,  and  registers  are  ad- 
missible without  production  of  the  originals  (s.  89). 
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PioclamaTions  and  Orders  In  Ooundl. — 'Royal  proclama- 
tions, and  orders  and  regulations  issued  by  the  Government 
may  be  proved,  Uke  other  public  documents,  by  the  produc- 
tion of  the  originals  or  by  examined  copies  thereof;  or,  in  the 
case  of  proclamations,  by  copies  purporting  to  be  printed  by 
the  printers  to  the  Crown,  or  by  the  printers  to  either  House 
of  Parliament  (8  ife  g  Vict,  c,  1 13,  s.  3). 

In  addition  to  these  methods  of  proof  it  ia  enacted  by  the 
Documentary  Evidence  Act,  1868,  s.  2,  that  primd  facie 
evidence  of  any  proclamation,  order,  or  regulation  issued 
before  or  after  the  passing  of  this  Act,  by  or  under  the 
authority  of  any  such  department  of  the  Gtovemment  or 
o£cer  as  is  mentioned  in  the  fit«t  column  of  the  schedule 
hereto,  may  be  given  in  all  courts  of  justice  and  in  all  legal 
proceedings  whatsoever,  in  all  or  any  of  the  modes  hereinafter 
mentioned  ;  that  is  to  say  : 

(i)  By  the  production  of  a  copy  of  the  Gazelle  pur- 
porting to  contain  such  proclamaUon,  order,  or  regula- 
tion [see  ante  p.  215]. 

(z)  By  the  production  of  a  copy  of  such  proclama- 
tion, order,  or  regulation,  purporting  to  be  printed  by 
the  Government  printer,  or,  where  the  question  arises 
in  a  court  of  any  British  colony  or  possession,  of  a 
copy  puiporting  to  be  printed  under  the  authority  of 
the  Legislature  of  such  British  colony  or  possession, 
[The  Documentary  Evidence  Act,  1882,  Bs.  3, 4,  has  ex- 
tended this  provision  to  copies  purporting  to  be  printed 
by  a  printei' to  Her  Majesty  in  Ireland,  or  by  any  printer 
in  England  or  Ireland  acting  under  the  superintendence 
or  authority  of  Her  Majesty's  Stationery  Office.  The 
production  of  such  copies  is  also  primd  facie  evidence 
of  the  publication  of  the  order  (Hoggins  v.  Ward,  L.  R. 
aQ.B.SJi).] 

(3)  By  the  production,  in  the  case  of  any  proclama- 
tion, order,  or  regulation,  issued  by  Her  Majesty  orthe 
Privy  Council,  of  a  copy  or  extract  purporting  to  be 
certified  to  be  true  by  the  Clerk  of  Privy  Council,  or 
byanyuf  theLordsorothers  of  the  Privy  Council;  and 
in  the  case  of  any  proclamation,  order,  or  regulation 
isMued  by  or  under  the  authority  of  any  of  the  said  de- 
piii-tmenta  or  officers,  by  the  production  of  a  copy  or 
eatriu;t  purporting  to  be  certified  to  be  true  by  the 
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person  or  persons  specified  in  the  second  column  of 
the  said  schedule  in  connection  with  such  department 
or  officer. 
Any  copy  or  extract  made  in  pursuance  of  this  Act  may 
be  in  print,  or  partly  in  print  and  partly  in  writing. 

No  proof  shall  be  required  of  the  handwriting  or  official 
position  of  any  person  certifying,  in  pursuance  of  this  Act, 
to  the  truth  of  any  copy  or  extract  from  any  proclamation, 
order,  or  regulation. 

By  s.  6  the  provisions  of  the  above  Act  are  to  be  deemed 
in  addition  to,  and  not  in  derc^tion  of,  any  existing  statu* 
tory  or  common  law  powers  of  proving  documents. 

SCHEDULE  AS  AMENDED  BY  SUBSEQUENT  ACXa 


Column  I. 

{Name  of  Department  or  Officer,) 

The  Commissioners  of  the 
Treasury. 

The  Commissioners  for  exe- 
cuting the  office  of  Lord  High 
Admiral. 


Secretaries  of  State. 

Committee  of  Privy  Council 
for  Trade. 


The  Poor  Law  Board  (now 
abolished;  see  Local  Grovem- 
ment  Board,  infra). 

The  Local  Government  Board 
(see  34  &  35  Vict.  c.  70,  s.  5  ; 
38  &  39  Vict.  c.  55,  ss.  130,  135, 
297,  sub-s.  7  ;  and  41  &  42  Vict, 
c.  52,  s.  265,  Ir.) 

The  Education  Department 
(see  33  &  34  Vict.  c.  75,  s.  83). 


The  Postmaster  General  (see 
33  &  34  Vict.  c.  79,  s.  21  ;  and 
also  44  &  45  Vict.  c.  20,  ss.  6,  7  ; 
and  47  &  ^  Vict.  c.  76,  s.  15). 


Column  II. 
{Names  of  Certifying  Ofieera.) 

Any  Commissioner,  Secretary, 
or  Assistant  Secretary  of  the 
Treasury. 

Any  of  the  Commissioners  for 
execating  the  office  of  Lord 
High  Admiral,  or  either  of  the 
Secretaries  to  the  said  Commis- 
sioners. 

Any  Secretary  or  Under-Secre- 
tary of  State. 

Any  member  of  the  Committee 
of  Privy  ConncU  for  Trade,  or 
any  Secretary  or  Assistant 
Secretary  of  tiie  said  Commis- 
sioners. 

Any  Commissioner  of  the  Poor 
Law  Board,  or  any  Secretary  or 
Assistant  Secretary  of  the  said 
Board. 

Any  Member  of  the  Local 
Government  Board,  or  any  Sec- 
retary or  Assistant  Secretary  of 
that  Board. 

Any  Member  of  the  Educa- 
tion Department,  or  any  Secre- 
tary or  Assistant  Secretary  of 
that  Department. 

Any  Secretary  or  Assistant 
Secretary  of  the  Post  Office. 
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Foreign  and  Oolonial  Treatiefl,  Proclamations,  and  other 
Acts  of  State  are  provable  by  examined  copies,  or  by  copies 
purporting  to  bear  the  seal  of  the  State  or  colony  to  which 
they  belong  (14  &  15  Vict.  c.  99,  s.  7). 

Parliamentary  Jonmals  are  provable  by  copies  pur- 
porting to  be  printed  by  thej  printers  to  the  Crown,  or 
by  the  printers  of  either  House  of  Parliament  (8  &  9  Vict. 

c.  ii3»  8-  3)- 

The  General  Records  of  the  Realm  in  the  custody  of  the 

Master  of  the  Bolls  are  provable  by  copies  certified  by  the 
deputy-keeper  of  the  records,  or  one  of  the  assistant  record- 
keepers,  and  purporting  to  be  sealed  or  stamped  with  the 
seal  of  the  Record  Office  ;  and  when  so  authenticated  they 
are  receivable  before  all  legal  tribunals  without  further 
proof  in  jev&cy  case  in  which  the  original  record  could  be 
received  (i  &  2  Vict.  c.  94,  ss.  12,  13 ;  Tay.  s.  1485). 

The  records,  both  public  and  judicial,  deposited  in  the 
above  custody  include,  trUer  alia,  all  the  records  of  the 
superior  courts  of  common  law,  equity  and  admiralty  which 
are  more  than  twenty  years  old ;  the  records  formerly  in  the 
custody  of  the  Queen's  Remembrancer ;  the  records  of  the 
Land  Revenue  Record  Office,  the  Lord  Chamaberlain's  Office, 
and  the  Augmentation  Office ;  the  log-books  of  the  navy ; 
various  records  of  forfeited  estates ;  duplicates  of  land  and 
assessed  taxes;  the  records  of  the  Court  of  Wards  and 
Liveries ;  and  those  of  first  fruits  and  tenths ;  Domesday 
Book;  Parliament,  statute,  patent  and  close  rolls;  some 
of  the  Crown  land  surveys;  and  the  lieger  books  and 
chartularies  of  the  dissolved  monasteries  (Tay.  s.  1485  ; 
as  to  other  documents  of  a  public  nature  which  are  de- 
posited in  particular  courts  or  offices,  see  Tay.  s.  i486). 

Public  Registers,  Inquisitions,  and  Surveys.  Corpora- 
tion Books.  Certificates. — It  is  provided  by  many  statutes 
that  various  certificates,  official  and  public  documents,  docu- 
ments and  proceedings  of  corporations  and  of  joint-stock 
and  other  companies,  and  certified  copies  of  documents, 
bye-laws,  entries  in  registers  and  other  books,  shall  be 
receivable  in  evidence  of  certain  particulars  in  courts  of 
justice,  provided  they  are  respectively  authenticated  in  the 
manner  prescribed  by  such  statutes  (8  <fe  9  Vict.  c.  113, 
preamble). 

Whenever  by  any  Act  now  or  hereafter  in  force  any  such 
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certificate,  &c.,  is  so  receivable,  it  is  admissible  if  it  pur- 
ports to  be  authenticated  in  the  manner  prescribed,  and  no 
proof  need  be  given  of  the  stamp,  seal,  or  signature,  or  of 
the  official  character  of  the  person  appearing  to  have  signed 
the  same  (s.  i ;  see  as  to  this  Act,  Tay.  s.  7  ;  Ros.  N.  P. 
116;  Steph.  art.  79 ;  the  signature  of  the  de  facto  custodian 
of  a  record  is  sufficient,  though  he  be  not  the  officer  de  jwrey 
R.  V.  Parsons.  L.  E-.  i  C.  C.  R.  24). 

For  a  list  of  the  various  statutes  making  certified  copies 
of  documents  of  a  public  nature  evidence,  see  Ros.  N".  P. 
98-100  ;  Tay.  ss.  1602- 1609. 

Whenever  any  book  or  other  document  is  of  such  a  public 
nature  as  to  be  admissible  in  evidence  on  its  mere  produ>ction 
from  the  proper  custody,  and  no  statute  exists  which  reudfirs 
its  contents  provable  by  means  of  a  copy,  any  copy  thereof 
or  extract  therefrom  shall  be  admissible  provided  it  be 
proved  to  be  an  examined  copy  or  extract,  or  purport  to  be 
signed  and  certified  as  a  true  copy  or  extract  by  the  officer 
to  whose  custody  the  original  is  entrusted  (14  &  15  Yict.  c. 
99,  s.  14).  Where  the  copy  is  signed  and  certified  as  the 
section  provides  it  is  admissible  on  its  mere  production  in 
court  (R.  V,  Weaver,  L.  R.  2  C.  C.  R.  85)  ;  where  it  is  in- 
formally certified  and  therefore  inadmissible,  it  may  be 
proved  to  be  an  examined  copy,  the  provisions  of  the  section 
being  cumulative  (R.  v,  Mainwaring,  26  L.  J,  M.  0. 10, 14). 

For  a  list  of  some  of  the  principal  public  documents 
which  may  be  proved  by  copies  under  this  section,  see  Tay. 
s.  1600 ;  Ros.  N.  P.  loi,  102. 

Registers, — ^The  statutory  registers  enumerated  a/rUe,  p. 
223  et  seq,,  are  provable  either  by  production  of  the 
originals  from  proper  custody;  or  by  certified  copies 
under  the  various  Acts  rendering  them  admissible,  it  being 
now  sufficient  if  such  copies  merely  purport  to  be  duly 
certified  (8  &  9  Vict.  c.  113,  s.  i,  supra;  Re  Hall,  22  L.  J. 
Ch.  177)  ;  or  by  examined  copies. 

Public  registers  admissible  as  such  by  common  law  may 
also  be  proved  either  by  production  or  by  examined  or 
certified  copy  under  14  <&  15  Yict.  c.  99,  s.  14,  supra. 

Non-parochial  registers  deposited  with  the  Registrar- 
General  must  in  criminal  cases  be  proved  by  production 
and  not  by  copy  (3  &  4  Vict.  c.  92,  s.  17).  So,  in  peerage 
cases,  the  original  registers  must  in  all  cases  be  produced  if 

2B 
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English,  but  not  perhaps  if  Irish  or  Scotch  (Hubb.  Ev.  of 
Succ.  97,  98).  And  the  same  rule  holds  where  registers 
inadmissible  as  public  documents  are  received  on  other 
grounds  (R.  v,  Gwyn,  i  Stra.  401). 

Old  Indian  registers  of  baptism  and  marriage  are  prov- 
able either  by  production  of  the  copies  transmitted  to,  and 
now  deposited  at,  the  India  Office  (Queen's  Proctor  v.  Fry, 
4  P.  D.  230),  or  probably  by  examined  or  certified  copies  of 
the  original  registers  under  14  &  15  Vict.  c.  99,  su^a. 

Foreign  registers  are  provable  by  examined  copy,  the 
originals  in  general  not  being  allowed  to  be  removed 
(Abbott  V.  Abbott,  29  L.  J.  P.  M.  &  A.  57 ;  Burnaby  v. 
Baillie,  42  Ch.  D.  282). 

Inquisitions,  Surveys,  Extents  and  the  like  (see  ante, 
p.  231,  e^  seq,)seem,  notwithstanding  14  &  15  Yict.  c.  99, 
s.  14,  to  be  provable  by  production  of  the  original  from 
proper  custody  and  not  generally  by  copies,  unless  the 
originals  have  been  lost  or  destroyed. 

Where  the  inquisition  is  taken  ex  officio  under  a  general 
commission,  or  under  a  special  commission  relating  to  a 
matter  of  general  concernment,  or  where  the  inquisition  is 
ancient,  the  return  may  be  read  without  producing,  or 
accounting  for  the  absence  of,  the  commission  under  which 
it  was  taken.  But  in  other  cases  the  commission  must  be 
produced,  or  accounted  for,  to  show  that  the  inquisition 
was  taken  under  proper  authority.  * 

[Tay.  ss.  1582,  1585 ;  Ros.  N.  P.  no,  in.] 

Assessments  of  land-tax,  poor-law  valuations  in  Ireland, 
and  perhaps  poor-rate  books,  are  provable  by  the  production 
of  the  original  books  containing  the  rat^  or  assessment,  or 
by  examined  or  certified  copy  under  14  &  15  Yict.  c.  99, 
s.  14  (Tay.  s.  1600). 

Corporation  amd  Bamkers^  Books, — At  common  law, 
entries  in  corporation  books  which  are  of  a  public  nature 
are  provable  either  by  the  production  of  the  original  books 
or  by  examined  copies  (Brocas  v,  Ld.  M.  of  London,  Stra. 
307),  or  now  probably  by  certified  copies  under  14  &  15 
Vict.  c.  99,  supra.  Entries  of  a  private  nature  must  be 
proved  by  production  of  the  originals,  and  copies  though 
long  preserved  among  the  corporate  muniments  are  not 
admissible  (R.  v,  Gwyn,  i  Stra.  401).  Minute  books  and 
registers  kept  as  authorised  by  the   Companies  Clauses 
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Consolidation  Act,    1845,   ^^®  Companies  Act,  1862,   the 
Municipal  Corporation  Act,  1882,  and  similar  statutes,  are 
provable  by  production  of  the  original  and  not  by  copies  {ante^ 
pp.  246-247).     As  to  Bankers'  Books,  see  ante,  p.  249. 
[Tay.  ss.  596  ;  Bos.  N.  P.  123,  124;  Powell,  365,  366.] 
Bye-law8. — The  proof  of  bye-laws  varies  according  to  the 
language   of    the    particular    statute    authorizing    them. 
Under  the  Companies  Clauses    Consolidation  Act,    1845, 
s.  127,  the  bye-laws  of  companies  regulated  by  that  Act  are 
provable  by  written  or  printed  copies   purporting  to  be 
sealed  with  the  common  seal  of  the  company,  which  are 
sufficient  evidence  thereof  in  all   prosecutions  under  the 
same.     So,  under  the  Municipal  Corporation  Act,  1882, 
s.  24,  a  written  copy  of  any  bye-law  under  that  Act  is 
similarly  admissible  if  authenticated  by  the  corporate  seal. 
The  bye-laws  of   Bailway  Companies  in  order  to  affect 
strangers  must  be  proved  to  have  been  duly  published,  and 
the  originals,  or  examined  or  certified  copies,  must  be  pro- 
duced (Motteram  v.  Eastern  Counties  By.  Co.  7  C.  B.  N".  S. 

58). 

Certificates  are,  as  we  have  seen,  admissible  in  evidence 
if  they  purport  to  be  verified  as  directed  by  statute,  with- 
out proof  of  the  seal,  signature,  or  official  character  of  the 
party  certifying  (8  &  9  Vict.  c.  113,  s.  i). 

Manor-Books. — Court  rolls  are  provable  either  by  pro- 
duction of  the  originals,  or  by  examined  copies  duly  stamped 
(awfe,  p.  187  ;  Stamp  Act,  189 1,  s.  65). 

JUDICIAL  DOCUMENTS.— Superior  Courts.— Becords 
in  the  Supreme  Court  are  provable ;  (i)  By  production  of 
the  originals,  for  which  the  order  of  a  judge  or  master  is 
now  necessary  (O.  61,  r.  28).  Such  production  is  only 
usual,  and  even  then  not  perhaps  strictly  necessary,  on  a 
plea  of  nul  tid  record,  or  a  charge  of  perjury  in  an  affidavit, 
or  forgery  of  a  record  (Tay.  s.  1535 ;  Bos.  N.  P.  114;  Bos. 
Cr.  Ev.  158;  Steph.  Dig.  note  xxx.).  (2)  By  exemplifica- 
tion under  the  Great  Seal  or  seal  of  the  court  to  which 
the  record  belongs,  a  method  of  proof  which  is  now  rarely 
employed.  (3)  By  examined  copy  (Tay.  s.  1534).  (4)  By 
office  copy  (O.  37,  r.  4,  which  provides  that  office  copies  of 
all  writs,  records,  pleadings  and  documents  filed  in  the  High 
Court  shall  be  admissible  in  evidence  in  all  causes  and 
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matters,  and  between  all  persons  and  parties,  to  the  same 
extent  as  the  original  would  be  admissible). 

Old  civil  records  in  the  custody  of  the  Master  of  the  Rolls 
are  provable  by  certified  copies  (supra,  p.  384),  or  where  the 
record  is  lost  by  a  certified  copy  of  the  entry  in  the  judg- 
ment book  in  the  same  custody  {Ex  parte,  Anderson,  14 
Q.  £.  D.  606).  All  records  and  documents  of  the  old 
Common  Law  side  of  the  Court  of  Chancery  filed  or  deposited 
in  the  Petty  Bag  Office  may  be  proved  by  office  copy  (12  <k  13 
Vict.  c.  109,  s.  13). 

Probates  a/nd  Letters  of  Administration. — ^The  primary 
modes  of  proving  probate  or  letters  are :  (i)  by  production  of 
the  document  itself  when  the  seal  will  be  judicially  noticed ; 
or  (2)  by  production  of  the  Act-book  or  register,  which  it 
seems  will  be  admissible  without  accounting  for  the  non- 
production  of  the  probate  or  letters  (Cox  v,  Allingham, 
Jacob  514);  or  (3)  by  a  certified  or  examined  copy  of  the 
Act-book  or  register  (14  &  15  Vict.  c.  99,  s.  14);  or  (4) 
when  no  other  record  has  been  kept,  by  production  of  the 
original  will,  bearing  the  indorsement  of  the  surrogate  or 
deputy- registrar  that  the  executor  has  proved  it  and  that 
probate  has  passed  the  seal  (Doe  v.  Mew,  7  A.  &  E.  240 ; 
Gorton  v,  Dyson,  i  £.  &  £.  219). 

The  original  will  can  under  no  circumstances  be  admitted 
to  prove  title  to  personal  estate  (Pinney  v,  Pinney,  8  B.  &  C. 
335 ;  Pinney  v.  Hunt,  6  Ch.  D.  243 ;  though  aliter  when 
required  merely  to  prove  a  declaration  by  the  testator,  ante^ 
p.  198,  or  to  construe  the  will,  Turner  v,  Hellard,  30  Ch.  D. 

390)- 

By  20  <fe  21  Vict.  c.  77  s.  22,  all  probates,  letters  of 

administration,  orders,  and  other  instruments,  and  exempli- 
fications and  copies  thereof  respectively,  purporting  to  be 
sealed  with  any  seal  of  the  Court  of  Probate,  shaU  in  all 
parts  of  the  United  Kingdom  be  received  in  evidence  with- 
out further  proof  thereof. 

[Tay.  ss.  1588  &  1590  j  Ros-  N.  P.  117,  118;  ante,  pp. 
300-301]. 

Bankruptcy  Proceedings. — Petitions,  orders,  certificates, 
affidavits,  and  other  documents  (or  copies  thereof)  used  in 
the  course  of  any  bankruptcy  or  other  proceeding  under 
the  Act,  shall,  if  they  appear  to  be  sealed  with  the  seal  of 
any  bankruptcy  court,  or  purport  to  be  signed  by  the  judge, 
or  are  certified  as  true  copies  by  the  registrar,  be  receivable 
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in  evidence  in  all  legal  proceedings  whatever  (Bankruptcy 
Act,  1883,  s.  134).  And  all  documents  purporting  to  be 
orders  or  certificates  made  or  issued  by  the  Board  of  Trade 
and  to  be  sealed  with  the  seal  of  the  Board,  or  to  be  signed  by 
a  secretary  or  assistant-secretary  of  the  Board,  or  any  person 
authorized  in  that  behalf  by  the  President  of  the  Board, 
shall  be  received  in  evidence,  and  deemed  to  be  such  orders 
or  certificates  without  further  proof  unless  the  contrary  is 
shown  (s.  140).  So,  a  minute  of  proceedings  at  a  meeting 
of  creditors  imder  this  Act,  signed  at  the  same  or  next 
ensuing  meeting  by  a  person  describing  himself  as,  or 
appearing  to  be,  chairman  of  the  meeting  at  which  the 
minute  is  signed,  shall  be  received  in  evidence  without 
further  proof  (s.  133.  As  to  the  effect  of  such  minutes  as 
evidence  of  the  facts  stated,  see  anfe,  p.  226). 

County  Court  Proceedings. — By  the  County  Courts  Act, 
1888,  s.  28,  the  registrar's  book  kept  under  the  Act,  or 
copies  of  entries  therein  bearing  the  seal  of  the  Court  and 
purporting  to  be  signed  and  certified  as  true  copies  by  him, 
shall  be  admitted  as  evidenc'e  of  the  entries  and  proceed- 
ings referred  to  and  of  the  regularity  of  such  proceedings 
without  any  further  proof.  This  clause  does  not  seem 
to  dispense  with  proof  of  the  seal,  though  perhaps  this  is 
cured  by  8  &  9  Vict.  c.  113,  s.  i,  cited  ante,  pp.  384,  385, 
or  by  14  &  15  Vict.  c.  99,  s.  14,  cited  antej  p.  385  (Ros. 
N.  P.  117). 

The  entries  are  conclusive,  and  the  judge  himself  cannot 
contradict  them  by  his  testimony  (Dews  v,  Riley,  20  L.  J. 
C.  P.  264;  Stonor  v,  Fowle,  13  App.  Cas.  20). 

Criminal  Proceedings. — The  trial  and  conviction  or  ac- 
quittal of  any  person  charged  with  an  incUctable  offence  may, 
without  producing  the  record  or  a  copy  thereof,  be  proved 
in  any  proceeding  whatever  by  the  certificate  (or  a  docu- 
ment purporting  to  be  such)  of  the  clerk  or  other  officer  of 
the  court  having^the  custody  of  the  records,  or  the  deputy 
of  either,  which  certificate  shall  contain  a  copy  of  the 
record  omitting  the  formal  parts  thereof  (14  &  15  Vict.  c. 
99,  s.  13 ;  cmte,  p.  241).  A  previous  conviction  may  also, 
when  required  to  discredit  a  witness  (28  &  29  Vict.  c.  18, 
s.  6),  or  for  any  other  purpose  (34  &  35  Vict.  c.  112,  s.  18), 
be  proved  by  a  certificate,  signed  as  above,  of  the  substance 
and  effect  only  of  the  indictment  and  conviction  (cmte,  pp. 
241,  242). 


i__ , 
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As  to  certificates  of  conviction  or  dismissal  with  respect 
to  summary  offences,  see  cmte,  p.  242.  The  orders  of  metro- 
politan police  magistrates  may  be  proved  by  the  production 
of  the  minute  book,  in  which  they  are  entered,  or  by  an 
examined  copy  thereof  (London  School  Board  v.  Harvey, 
4  Q,  B.  D.  451).     As  to  proof  of  service  of  process,  see  awte, 

P-  315- 

Foreign  and  Oolonial  Proceedings. — All  judgments,  de- 
crees, orders,  and  other  judicial  proceedings  of  any  court  of 
justice  in  any  Foreign  State  or  British  Colony,  and  all 
affidavits,  pleadings  and  other  legal  documents,  filed  or 
deposited  in  any  such  court,  may  be  proved  either  by  ex- 
amined copies,  or  copies  purporting  to  be  sealed  with  the 
seal  of  the  court  to  which  the  originals  belong,  or  where 
there  is  no  seal  to  be  signed  by  a  judge  of  such  coUrt  who 
must  certify  that  there  is  no  seal.  If  these  conditions  exist, 
no  proof  is  required  of  such  seal,  signature  or  certificate, 
or  of  the  official  character  of  the  judge  (14  <k  15  Vict, 
c.  99,  s.  7). 

Beciprocal  Admissibility  of  Docimients  in  England,  Ireland 
and  the  Colonies. — Every  document  which  is  admissible  in 
England  or  Wales  in  proof  of  any  particular,  without  proof 
of  the  seal,  stamp  or  signature  thereof,  or  of  the  judicial 
or  official  character  of  the  person  appearing  to  have 
signed  the  same,  is  admissible  to  the  same  extent  and  for 
the  same  purpose  in  Ireland ;  and  Irish  documents  are 
similarly  admissible  in  England  and  Wales.  And  docu- 
ments admissible  in  either  are  also  admissible  in  the 
colonies  (14  &  15  Vict.  c.  99,  ss.  9-1 1). 

Verdicts  (see  ante,  p.  302).  Awards  must  be  proved  not 
only  by  the  production  of  the  award  duly  executed  by  all 
the  arbitrators  in  the  presence  of  each  other  (Stalworth  v, 
Innes,  13  M.  &  W.  466 ;  Wright  v.  Graham,  3  Ex.  131) ;  but 
by  the  production  of  the  submission  as  well,  since  otherwise 
the  authority  of  the  arbitrators  does  not  appear  (Ferrer  v. 
Oven,  7  B.  &  C.  427  ;  Brazier -y.  Jones,  8  B.  &  C.  124).  Where 
the  submission  is  by  written  agreement,  execution  by  all 
the  parties,  including  those  relying  on  it,  must  be  shown 
{ibid.;  even  though  it  has  been  made  a  rule  of  court 
pursuant  to  one  of  the  terms,  Bemey  v.  Read,  7  Q.  B.  79) ; 
but  where  the  submission  is  by  rule  of  court  or  judge's 
order  in  an  action,  production  of  either  respectively  is  suffi- 
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dent  (Gisbome  v.  Hart,  5  M.  <fe  W.  50 ;  Dresser  v,  Stans- 
£eld,  14  M.  <k  W.  828).  Moreover,  where  the  submissioii 
contains  any  special  powers  which  have  been  acted  on — cg.^ 
to  enlarge  the  time,  or  to  appoint  an  umpire, — the  instrument 
by  which  such  powers  have  been  exercised  must  be  proved 
in  addition  to  the  submission  and  prior  to  proof  of  the 
award,  a  mere  recital  in  the  award  of  the  exercise  of 
such  powers  not  being  sufficient  (Still  v.  Halford,  4  Camp. 
19  ;  Davis  v.  Vass,  15  East  97). 

The  maxim  omnia  froMwmwnJtur  rite  ease  acta  will  not 
dispense  with  strict  proof  of  the  above  particulars  in  the 
case  of  private  arbitrators,  although  it  is  otherwise  in  the 
case  of  awards  by  public  officers  (B.  v.  Haslingfield,  2  M.  dz;  S. 
558;  Doe  t?.  Mostyn,  12  C.  B.  268).  Thus,  under  several 
of  the  Inclosure  Acts,  the  commissioners'  awards  are  made 
conclusive  evidence  of  the  observance  of  the  statutory  for- 
malities. In  many  instances  these  and  other  awards  are 
also  provable,  under  statute,  by  certified  copy  (Tay.  s. 
1607). 

[Tay.  ss.  1583,  1584;  Powell,  352,  353.] 

Fines  amd  Recoveries, — As  to  proof  of  these,  see  Bos.  N.  P. 
109.  A  £bie  levied  by  a  married  woman  of  lands  acquired 
by  descent,  is  valid  even  before  entry  though  made  without 
proclamations,  nor  need  her  separate  examination  be  shown 
(Biggs-Miller  v,  Wheatley,  28  L.  B.  I.  144). 

Affidavits,  Depositions,  Pleadings,  Writs. — Except  in 
cases  of  perjury  when  the  original  should,  as  we  have  seen, 
be  produced  under  a  master's  or  judge's  order  (O.  61,  r.  28, 
aTvte,  p.  387),  affidavits  and  depositions,  in  common  with 
writs,  pleadings  and  other  documents  filed  in  the  High 
Court,  may  be  proved  by  office  copy  (0.  37,  r.  4;  0.  38, 
r.  15;  O.  65,  r.  27,  sub-s.  53,  54;  Bos.  N.  P.  113-115).  As 
to  proof  of  depositions  taken  in  former  proceedings,  see  wrdey 
p.  308 ;  and  Chap.  XLI.  Affidavits  sworn  in  the  colonies 
or  abroad  before  any  person  authorized  to  administer  oaths 
otherwise  than  by  the  law  of  a  foreign  country  may  be 
proved  by  mere  production,  their  seals,  &c.,  being  judicially 
noticed  (wnte^  pp.  9,  10). 

Writs  and  warrants  before  they  are  returned  must  be 
proved  by  actual  production;  after  their  return  they  be- 
come matters  of  record,  and  may  be  proved  either  by  pro- 
duction or  as  above  by  office  copy  (Powell,  345  ;  Bos.  N.  P, 
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no ;  R.  V.  Scott,  2  Q.  B.  D.  415).  It  must  be  remembered 
in  this  and  other  cases  that  a  copy  served  by  a  party  on  his 
opponent  is  always  considered  primary  evidence  of  the 
document  as  against  the  former  {antey  p.  360). 

PBIVATE  DOOUMENTS. — Private  documents  must,  as 
we  have  seen  in  the  last  chapter,  generally  be  proved  by  the 
production  of  the  originals,  coupled  with  evidence  of  their 
handwriting,  signature,  or  execution,  as  the  case  may  be. 
The  two  principal  exceptions  to  this  rule  are  wills  and  bills 
of  sale. 

Wills. — ^Wills  of  personalty  are  ordinarily  provable  by 
production  of  the  probate,  which  is  primary  evidence  of  the 
will,  except  when  merely  tendered  as  evidence  of  the 
declarations  of  the  testator  (a/nte,  pp.  300-302,  361).  Wills 
of  realty  are  also  provable  by  probate  in  the  cases  mentioned 
ante,  p.  301 ;  but  otherwise  the  will  itself  must  be  pro- 
duced. As  against  the  heir  all  the  attesting  witnesses 
capable  of  being  called  must  be  called ;  though  in  an  action 
against  the  devisee  by  the  heir,  all  need  not  be  called 
(Tatham  v,  Wright,  2  Buss.  &  Myl.  i).  [Tay.  ss.  1759- 
1761,  1856;  Ros.  N.  P.  143-150;  Powell,  347-352.] 

Bills  of  Sale.— The  BQls  of  Sale  Act,  1878,  s.  16,  provides 
that  "  any  copy  of  a  registered  bill  of  sale,  and  affidavit 
purporting  to  be  an  office  copy  thereof,  shall  before  all  courts 
and  before  all  arbitrators  and  other  persons  be  admitted  as 
primd  facie  evidence  thereof,  and  of  the  fact  and  date  of  re- 
gistration as  shown  thereon." 

A  certificate  of  registration  under  this  Act  has  been  held 
no  evidence  that  the  required  affidavit  has  been  filed,  or 
that  the  filed  copy  of  the  bill  is  a  correct  copy  thereof, 
where  these  points  were  not  stated  in  the  certificate  (Turner 
V.  Culpan,  36  W.  R.  278).  So,  under  the  Act  of  1854,  a 
certificate  stating  merely  that  "  a  document  purporting  to 
be  an  office  copy  of  a  bill  of  sale  was  registered,"  was  held 
no  evidence  that  the  affidavit  required  by  the  Act  had  also 
been  filed,  on  the  ground  apparently  that  the  section  did 
not  direct  the  officer  not  to  file  the  bill  without  the  affidavit 
(Wood  V,  Mason,  i  C.  P.  D.  63).  And  in  another  case  a  cer- 
tificate which  stated  that  "  an  affidavit  and  copy  bill  of  sale" 
indorsed  with  the  names  of  the  grantor  and  claimant  were 
filed  as  required,  was  held  insufficient  without  producing  an 
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office  copy  of  the  bill  of  sale  to  show  it  was  the  same  as  that 
executed  (Emmott  v,  Marchant,  3  Q.  B.  D.  555).  In  this 
case,  Lush,  J.,  said  the  certificate  was  evidence  that  a  docu- 
ment purporting  to  be  a  bill  of  sale  had  been  delivered  to 
the  officer,  together  with  an  affidavit  which  was  correct  in 
form — 1.6.,  as  stating  the  residence  and  occupation  of  the 
grantor, — and  therefore  he  thought  it  was  not  necessary  to 
produce  an  office  copy  of  the  affidavit,  but  only  of  the  bill  of 
sale. 

Having  regard  to  these  cases,  it  will,  in  proving  regis- 
tration, be  prudent  to  produce  office  copies  both  of  the  bill 
of  sale  and  affidavit,  as  mentioned  in  s.  16  supra  (Ros.  N.  P. 
1268). 


{    394    ) 


CHAPTEK  XLV. 

ADMISSIBILITY  OF  EXTRINSIC  EVIDENCE  TO  AFFECT 

DOCUMENTS. 

NOT  ADMISSIBLE  TO  SUPEBSEDE  OB  OONTBADIOT. 

— As  a  general  rule,  when  a  transaction  has  been  reduced 
into  writing,  either  by  requirement  of  law,  or  agreement  of 
the  parties,  the  writing  becomes  the  exclusive  memorial 
thereof ;  and  no  extrinsic  evidence  is  admissible  either  to 
independently  prove  the  transaction,  or  to  contradict,  vary, 
add  to,  or  subtract  from,  the  terms  of  the  document,  though 
the  contents  of  such  document  may  be  proved  either  by 
primary  or  secondary  evidence,  according  to  the  rules 
stated  in  the  two  preceding  chapters. 

Extrinsic  (or  as  it  is  often  loosely  called  ''  parol ")  evidence 
is  equally  inadmissible  in  this  connection,  whether  it  con- 
sists of  casual  conversations,  declarations  of  intention,  oral 
testimony,  docxunents  (provided  they  are  of  inferior  solem- 
nity to  the  writing  in  question,  Tay.  s.  1148),  or  facts  and 
events  not  in  the  nature  of  declarations ;  and  whether  such 
conversations,  Sic,y  were  previous  or  subsequent  to,  or  con- 
temporaneous with,  the  date  of  the  principal  docimient 
(Tay.  s.  1 132). 

Principle. — The  grounds  of  exclusion  are:  (i)  that  to 
admit  inferior  evidence  when  the  law  requires  superior 
would  be  to  repeal  the  law  ;  and  (2)  that  when  the  parties 
have  deliberately  put  their  intentions  into  writing,  it  must 
be  assumed  as  between  themselves  that  they  intended  the 
writing  to  form  a  fuU  and  binding  statement  of  such  inten- 
gtions,  and  one  which  should  be  placed  beyond  the  reach  of 
future  controversy,  bad  faith,  or  treacherous  memory. 

[Tay.  ss.  399-408 ;  1132-1157  ;  Best,  s.  226;  Ros.  N.  P^ 
1-4;  16-19;  Powell,  429-446;  Steph.  art.  90;  Whart. 
chap,  xii.] 


CHAP.  XLV.]   EVIDENCE  TO  CONTRADICT  DOCUMENTS.    395 

To  what  Documents  the  Bnle  Applies. — Jvdidal  Docu- 
ments,— Extrinsic  evidence  can  never  be  given  to  supersede 
or  contradict  judicial  documents.  Thus,  the  record,  or  a 
copy  thereof,  is  the  only  legal  evidence  of  a  proceeding  in 
the  High  Court  (Thomas  v.  Ansley,  6  Esp.  80 ;  K.  v.  Page, 
ibid,  83,  where  parol  evidence  was  rejected  even  to  prove 
the  date  on  which  a  cause  came  on  for  trial ;  but  as  adjourn- 
ments during  sitting  are  not  noticed  on  the  record,  such 
evidence  may  often  afford  the  only  proof  of  the  actual  day 
of  trial,  Whittaker  v.  Wisbey,  12  C.  B.  52).  The  same  rule 
applies  to  the  memorials  of  courts  not  of  record,  which  even 
the  testimony  of  the  judge  cannot  be  received  to  contradict 
(Dews  V.  Riley,  20  L.  J.  C.  P.  264 ;  Stonor  v.  Fowle,  13 
App.  Cas.  20).  Where,  however,  no  memorials  are  kept,  the 
judgment  must  necessarily  be  proved  by  some  competent  wit- 
ness (Tay.  s.  1 572).  So  an  award  speaks  for  itself,  and  no 
evidence  to  supersede,  contradict,  or  vary  it,  is  receivable 
{ante,  p.  96) ;  and  the  date  of  a  prisoner's  apprehension 
must  be  proved  by  the  warrant  and  not  by  parol  (R.  v. 
Phillips,  R.  &  R.  369).  In  like  manner  the  statutory  de- 
position of  a  witness  in  a  civil  and  criminal  proceeding,  or 
the  statutory  examination  of  a  prisoner,  is  not  only  the  best 
but  the  only  proof  respectively  of  what  either  has  stated 
(Leach  v,  Simpson,  5  M.  &  W.  309 ;  R.  v.  Coll,  24  L.  R.  I. 
522  ;  R.  V.  Fearshire,  i  Lea.  202  ;  R.  v.  Jacob,  ibid,  309 ; 
Tay.  s.  399 ;  Ros.  Cr.  Ev.  6^) ;  and  neither  the  deposition 
{ibid,)  nor  the  examination  (R.  v.  Bond,  4  Cox,  236 ;  Tay. 
s.  893)  can  be  contradicted  or  varied  by  extrinsic  evidence. 
As  to  additions  to  the  depositions,  there  appears  to  be  some 
doubt.  It  has  been  considered  that  since  such  documents 
are  now  requii'ed  by  statute  to  contain  the  whole  statement 
of  the  deponent  or  prisoner,  and  not  merely,  as  formerly, 
so  much  only  as  the  justice  deems  material,  all  parol  addi- 
tions should  be  excluded  (Tay.  s.  893  ;  Ros.  Cr.  Ev.  58-59  ; 
62-63) ;  but  as  the  new  statute  has  also  been  held  to  be 
satisfied  if  so  much  only  of  the  testimony  as  the  justice 
deems  material  is  included  (see  ante,  pp.  336,  337),  there 
seems  no  valid  reason  why  parol  additions  should  not  now 
(as  formerly,  Leach  v,  Simpson,  supra),  be  admitted. 

If  no  deposition,  or  an  informal  one,  has  been  returned, 
parol  evidence  of  what  was  said  by  the  witness  will  not  be 
excluded  (Tay.  s.  416;  Ros.  Cr.  Ev.  6^;  so  also  with  the 
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examination  of    the  prisoner  (Tay..  ss.   400,    894;    ante, 

P-  343)- 

FrivcUe  Formal  Docmnenta, — Where  private  documents 

are  required  hy  law  to  be  in  writing — 6.^.,  wills,  contracts 
within  the  Statute  of  Frauds  and  the  like,  extrinsic  evi- 
dence is  in  like  manner  inadmissible  either  to  supersede 
the  document,  or  to  contradict,  vary,  or  supplement  its 
terms.  And  the  same  rule  holds  with  regard  to  contracts, 
grants,  and  dispositions  of  property  which  have  been 
reduced  to  writing  by  agreement  of  the  parties,  and  are 
intended  to  be  complete  and  operative  as  such;  though 
here,  as  will  be  seen,  the  rule  is  less  stringently  applied. 

Exceptions  to  the  Bole. — To  the  rule  as  above  stated 
there  are  several  exceptions ;  though  some  of  these  might 
perhaps  more  properly  be  treated  as  falling  outside  its  scope 
altogether. 

(i)  Ftbblic  Documents  (for  an  enumeration  of  which  see 
ante,  pp.  213-253)  are  in  general  given  no  exclusive 
authority  by  law  as  instruments  of  evidence.  Thus,  an 
entry  of  marriage  (Evans  v,  Morgan,  2  C.  &  J.  453  ;  R.  «?. 
Wilson,  3  F.  &  F.  119),  or  of  the  tonnage  of  a  ship  (the 
Recepta,  14  P.  D.  131),  in  a  public  register;  or  a  certificate 
of  the  registration  of  a  company  (Agricultural  Cattle  Com- 
pany V,  Fitzgerald,  16  Q.  B.  432  ;  R.  v.  Langton,  2  Q.  B.  D. 
296 ;  ante,  p.  49)  will  not  exclude  independent  proof  of  the 
fact,  or  contradiction  of  the  document.  So,  where  the  pro- 
ceedings of  directors,  commissioners,  public  trustees,  and 
the  like,  are  directed  by  statute  to  be  entered  in  minute 
books,  extrinsic  evidence  of  such  proceedings  is  nevertheless 
receivable  (Miles  v.  Bough,  3  Q.  B.  845,  872  ;  Inglis  v. 
Great  Northern  By.  Co.,  i  Macq.  Sc.  Cas.  H.  of  L.  112, 
118).  Nor  will  recitals  in  statutes,  gazettes  and  other 
official  documents  exclude  independent  evidence  of  the 
facts  recited  (Stark,  Ev.  718).  Foreign  written  law  is, 
indeed,  as  we  have  seen,  exclusively  provable  by  the  oral 
testimony  of  experts  {ante,  p.  258);  though  coTitra,  as  to 
domestic  written  law  {post,  p.  381). 

(2)  Private  Bocfwments  when  (a)  Informal ;  or  (6)  IrUer 
alios. — (a)  Informal :  Extrinsic  evidence  is  admissible  to 
supersede,-  or  to  contradict,  &c.,  any  document  intended  by 
the  parties  to  operate  merely  as  a  collateral  or  informal 
memorandum  of  a  transaction,  and  not  as  a  contract  or  other 
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binding  legal  instrument.     Thus,  a  receipt  will  not,  even 
between   the  parties,  unless  amounting   to    an   estoppel, 
exclude  extrinsic  evidence  either  to  prove  the  payment,  or 
to  contradict  the  writing  (Fairar  v,  Hutchinson,  9  A.  &  E. 
341 ;  Skaife  v.  Johnson,  3  B.  &  C.  421 ;  Lee  v.  Lane,  and 
Yorks.  E-y.  Co.,  L.  R.  6  Oh.  527  ;  as  to  receipts  contained 
in  or  endorsed    on   deeds,    see    Conveyancing  Act,  1881, 
s.  55  ;  Powell,  273-274.)    So,  an  order  for  goods,  insufficient 
under  the  Statute  of  IVauds,  will  not  exclude  parol  evidence 
(Lockett  v.  Nicklin,  2  Ex.  91).     And  where  A.  sold  B.  a 
horse  giving  him  a  paper  as  follows : — "  Bought  of  A.  a 
horse  for  j£y  25.  6d,"  this  was  held  not  to  preclude  B.  from 
proving  that  A.  had  verbally  warranted  the  animal  quiet  in 
harness  (Allen  v.  Pink,  4  M.  &  W.   1 40).     So,  where  there 
is  merely  an  unciccepted  proposal  in  writing,  oral  evidence  of 
the  contract  is  admissible  (Scones  v.  Dowles,  29  L.  J.  Ex. 
122).     Again,  where  an  auctioneer  sold  for  j£6  an  article 
described  in  an  unsigned  catalogue  as  silver,  but  publicly 
stated  at  the  sale  that  it  was  only  plated,  evidence  of  thiis 
statement  was  received,  since  the  contract  was  really  an 
oral  one  (Eden-y.  Blake,  13  M.  &  W.  614);  so  where  lands 
were  let  by  auction  and  a  paper  of  the  terms  of  letting  was 
delivered  by  the  auctioneer  to  the  bidder,  which  paper  was 
not  signed  by  the  latter  or  either  of  the  parties,  parol  evi- 
dence of  the  terms  was  received  (Ramsbottom  v.  Tunbridge, 
2   M.  &  S.  434 ;  though  cditer  where  the  paper  had  been 
signed  by  the  auctioneer,  E-amsbottom  v.  Motley,  ibid,  445  ; 
see   also   Hawkins  v.  Warre,  3  B.  &  0.   697,  where  the 
same  distinction  between  signed  and  unsigned  papers  is 
taken). — (b)  Inter  alios :  Where  a  transaction  has  been  re- 
duced into  writing  merely  by  agreement  of  the  parties, 
extrinsic  evidence  to  supersede  or  contradict  the  writing  is 
only  excluded  in  proceedings  between  such  parties,  or  their 
privies,  and  not  in  those  between  strangers  or  a  party  and  a 
stranger ;  since  strangers  cannot  be  precluded  from  proving 
the  truth  by  the  ignorance,  carelessness,  or  fraud  of  the 
parties ;  nor  in  an  action  between  a  party  or  a  stranger  canl 
the  former  be  estopped,  since  there  would  be  no  mutuality.) 
[R.  V.  Cheadle,  3  B.  &  Ad.  833 ;  Walton  v.  Shelley,  i  T.  R. 
301  ;  Smith  v,  Andrews,  1891,  2  Ch.  678;  Tay.  ss.  ii49>- 
1150;  Stark.  Ev.  725-728;  Steph.  art.  92  ;  Whart.  s.  923.] 
(3)  Existence  as  Distinguished  from  Terms  of  Transaction, — 
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Extrinsic  evidence  is  admissible  to  prove  the  existence  as 
distinguished  from  the  terms  of  any  transaction  or  relation- 
ship which  has  been  reduced  into  writing,  Thus,  the 
existence  of  a  partnership  may  be  shown  without  producing 
the  deed  (Alderson  v.  Clay,  i  Stark.  E..  405) ;  evidence  of 
acting  in  a  public  office  may  be  given  without  producing 
the  appointment  {antef  pp.  49,  380) ;  and  the  fact  of  the 
recovery  of  judgment  as  distinguished  from  its  contents  may 
be  proved  without  the  record  (Henman  v.  Lester,  12 
C.  B.  N.  S.  776) ;  so  oral  evidence  is  receivable  to  show  that 
A.  agreed  to  sell  goods  on  commission  for  B.,  though  the 
terms  of  the  transaction  had  been  committed  to  writing 
(Whitfield  V.  Brand,  16  M.  &  W.  282).  Again,  the  fact 
of  occupation  of  land,  irrespective  of  the  details  of  the 
tenancy,  may  be  proved  without  producing  the  lease — e,g., 
by  evidence  that  the  tenant  has  been  seen  in  occupation, 
or  has  paid  rent  (E..  v.  Holy  Trinity,  Hull,  7  B.  &  C.  611 ; 
Doe  v»  Harvey,  8  Bing.  239,  242  ;  see,  however,  Strother  v, 
Barr,  5  Bing.  136 ;  Twynam  v,  Knowles,  13  C.  B.  222) ;  so 
the  mere  relationship  of  landlord  and  tenant  (Augustein  v. 
Challis,  I  Ex.  280,  per  Alderson,  B.)  may  be  proved  by 
parol,  though  it  has  been  held  that  the  actual  party  under 
whom  the  tenant  came  into  possession  (Doe  v,  Harvey, 
supra),  or  to  whom  a  demise  has  been  made  (R,  v,  Bawden, 
8  B.  &  C.  708),  or  the  payment  of  the  rent  reserved  (B.  v, 
Merthyr  Tidvil,  i  B.  &  Ad.  29 ;  Augustien  v,  Challis, 
supra)  cannot  be  so  shown. 

(4)  Fraud,  Mistake,  Wa/at  of  Consideration^  <lcc, — Extrinsic 
evidence  is  in  general  admissible  to  prove  any  matter  which 
would  affect  the  validity  of  a  document,  or  entitle  a  party  to 
any  relief  in  respect  thereof — e,g.,  fraud,  forgery,  duress, 
undue  influence,  illegality  of  subject-matter,  mistake,  want 
of  due  execution,  want  of  contractual  capacity,  or  want  or 
failure  of  consideration. 

Fraud,  Illegality, — Fraud  vitiates  all  instruments  however 
solemn.  Thus,  judgments  may,  as  we  have  seen,  be  im- 
peached upon  this  ground,  as  well  as  upon  others  peculiar 
to  that  class  of  documents  {ante,  p.  276).  So  when  a  will 
is  impeached  for  fraud  or  forgery,  evidence  of  the  declara- 
tions of  a  testator  is  admissible  to  show  his  intentions  {ante, 
p.  211).  And  oral  fraudulent  representations  may  be 
proved  to  defeat  a  written  contract  induced  thereby  (Tay.  s. 
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1 136,  and  cases  cited);  but  in  the  absence  of  fraud  a  parol 
representation,  not  amounting  to  an  agreement,  on  which  a 
lease  was  granted,  gives  no  cause  of  action  (Burstal  v. 
Bianchi,  65  L.  T.  678).  So,  extrinsic  evidence  is  always 
admissible  to  show  that  the  object  of  an  agreement  is 
unlawful  (see  fully  on  this  subject,  Pollock  on  Contracts, 

5th  ed.  pp.  356-377)- 

Mistake  will  in  some,  but  not  in  all,  cases  let  in  extrinsic 
evidence.  Thus,  the  records  of  courts  of  justice,  being  pre- 
sumed to  be  correct,  cannot  generally  be  rectified  by  parol, 
the  proper  course  being  to  apply  to  amend  the  record  (see  O. 
28,  r.  II,  and  notes  thereto  in  Annual  Practice).  An  arbi- 
trator cannot  even  correct  a  manifest  clerical  error  in  his 
award  after  signing  it,  but  should  apply  to  the  Court 
(Mordue  v.  Palmer,  L.  R.  6,  Ch.  22).  So,  where  a  verdict 
and  judgment  were  tendered  as  evidence  of  a  public  way, 
proof  that  the  verdict  was  erroneously  entered  by  the 
officer  was  rejected  (E.eed  v,  Jackson,  i  East  355).  But 
where  a  verdict  awarding  damages  was  entered  generally, 
oral  evidence  was  admitted  to  show  that  it  was  recovered 
on  one  count  only  (Preston  v.  Peeke,  27  L.  J.  Q.  B.  424) ; 
and  as  to  proof  of  the  actual  date  of  a  trial,  see  supra, 
p.  395 ;  and  of  the  precise  issues  upon  which  judgment 
was  given,  ant€y  p.  286.  So,  evidence  has  been  allowed  to 
show  that  an  order  of  justices  was  in  fact  signed  three 
days  after  its  apparent  date  (R.  v,  Flintshire,  3  Dowl.  & 
L.  537).     [Tay.  s.  85  ;  Ros.  N.  P.  21.] 

With  regard  to  deeds  and  contracts,  recitals  and  de- 
scriptions of  formal  matter  may  generally  be  corrected  by 
extrinsic  evidence.  Thus,  the  recited  date  of  execution  of 
a  deed  (Steele  v.  Mart,  4  B.  &  C.  272 ;  Payne  v.  Hughes, 
10  Ex.  430)  or  charter-party  (Hall  v,  Cazenove,  4  East 
477 ;  Cooper  v,  Robinson,  10  M.  &  W.  694)  may  be 
contradicted ;  as  also  may  words  of  description  when  not 
operating  by  way  of  estoppel — e.g,,  land  described  as 
meadow  may  be  proved  to  be  arable  (Skipworth  v.  Green, 
I  Stra.  610),  or  described  as  containing  a  certain  number 
of  acres  may  be  shown  to  contain  more  or  less  {ibid, ;  Jack 
V,  M*Intyre,  12  C.  &  F.  151;  Manning  v.  Fitzgerald, 
29  L.  J.  Ex,  24) ;  and  a  lease  of  No.  38  may  be  proved  to 
refer  to  No.  35  (Hutchins  v,  Scott,  2  M.  &  W.  816;  and 
see  Hitchin  v.  Groom,  5  C.  B.  515). 
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Where  the  mistake  is  one  of  substance,  relief  may  be 
had  in  several  ways.  Thus,  a  plaintiff  may  recover  back 
money  paid  under  a  mistake  of  fact  (see,  for  a  recent  case, 
The  Colonial  Bank  v.  The  Exchange  Bank,  ii  App.  Cas. 
84);  or  apply  to  set  aside  the  instrument  (Re  Garnet, 
31  Oh.  D.  i);  or  may,  where  the  mistake  is  unilateral, 
bring  an  action  for  rescission,  or  where  the  mistake  is 
mutual,  for  rectification  (Paget  v.  Marshall,  28  Ch.  D.  255). 
He  may  also,  it  seems,  in  every  case  in  which  the  Statute 
of  Frauds  is  not  a  bar,  and  contrary  to  the  former  rule, 
prove  mistake  in  the  written  contract  by  parol  evidence, 
and  in  the  same  action  obtain  specific  performance  of  the 
contract  so  varied  (Olley  v,  Fisher,  34  Ch.  D.  367 ;  Fry  on 
Specific  Performance,  3rd  ed.  374-375).  Soj  the  defendomt 
i^^y?  ^y  ^^Y  of  defence  to  specific  performance,  prove  by 
parol  a  mistake  or  any  other  ground  of  equitable  relief 
(Tay.  s.  1 140) ;  and  in  some  cases  mistake  may  be  relied  on 
as  a  defence  to  an  action  at  law,  even  though  the  de- 
fendant does  not  counter-claim  for  rectification  (Ros.  N.  P. 
21-22). 

"  Properly  speaking,  there  is  no  jurisdiction  in  any  Court 
to  rectify  a  wiU  on  the  ground  of  mistake.  The  Court  of 
Probate  may  reject  words  of  which  the  testator  is  proved 
to  have  been  ignorant,  whether  inserted  by  the  fraud  or 
the  mistake  of  the  person  who  prepared  the  will.  But  it 
has  no  power  to  remedy  a  mistake  by  modifying  the 
language  adopted  by  the  testator  so  as  to  make  it  express 
his  supposed  intention  "  (Pollock  on  Contracts,  5th  ed,  note 
on  this  subject  at  p.  706).  The  true  view  of  the  supposed 
cases  contra  appears  to  be,  not  that  the  words  are  corrected, 
but  that  the  intention,  when  clearly  ascertained,  is  carried 
out,  notwithstanding  the  apparent  difficulty  caused  by  the 
particular  words  {id.  p.  707).  Parol  evidence,  however,  has 
been  admitted  to  prove  that  a  will  dated  in  1855  was,  in 
fact,  executed  in  1865,  and  thus  revoked  another  executed 
in  1858  (Reffell  V.  Reflfell,  L.  R.  i  P.  &  D.  139);  and  for 
recent  cases  of  correction  of  mistakes  in  the  sense  of 
rejecting  words  of  which  the  testator  was  ignorant,  see  In 
the  goods  of  Boehm,  1891,  P.  247 ;  In  the  goods  of  Gordon, 
1892,  P.  228;  and  see  i\x)lj  infra  as  to  extrinsic  evidence 
to  afiect  documents. 

Want  of  Dvs  Execution, — rAs.  to   the  requisites  of  due 
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execution  of  documents,  see  ante,  p.  361  et  seq, ;  and  as  to 
contractual  incapcusity  in  respect  of  infancy,  coverture, 
lunacy,  and  drunkenness,  see  Anson  on  Contracts, 
chap,  iv.- 

Consideration. — Want  or  failure  of  consideration  may, 
under  proper  pleadings,  always  be  proved  to  impeach  a 
written  agreement  not  under  seal,  even  though,  as  in  the 
case  of  bills  and  notes,  the  words  "  for  value  received  "  are 
inserted.  So  words  importing  a  past  consideration  may  be 
shown  by  extrinsic  evidence  to  relate  to  a  contemporaneous 
or  future  one  (Goldshede  v.  Swan,  i  Ex.  154;  Mon-ell  v. 
Cowan,  7  Ch.  D.  151 ;  Ros.  N.  P.  20).  And  though  a  deed 
under  seal  imports  a  consideration,  yet  where  this  fact 
comes  in  question  it  is  generally  allowable  to  inquire  into- 
it,  notwithstanding  any  averment  in  the  deed  (Ros.  N.  P. 
19-21).  Thus,  where  no  consideration,  or  a  nominal  or 
good  consideration  only,  is  expressed,  a  valuable  one  may 
be  proved  (Leifchild's  Case,  L.  R.  i  Eq.  231 ;  Townend  v. 
Toher,  L.  R.  i  Ch.  446);  or  where  a  valuable  consideration 
is  expressed,  an  additional  consideration  may  be  proved 
(Tull  V.  Parlett,  M.  &  M.  472  ;  Clifford  v,  Turrell,  14  L.  J. 
Ch.  390,  396 ;  Smith  v»  Battams,  26  L.  J.  Ex.  232).  So, 
where  the  payment  of  the  consideration  is  not  stated 
conclusively  and  unambiguously  in  the  deed,  the  non- 
payment thereof  may  be  proved  (Lampon  v,  Cooke,  5  B.  <k 
Aid.  606) ;  though  it  is  otherwise  where  the  payment  is 
distinctly  expressed  {id,;  Rowentree  v,  Jacob,  2  Taunt. 
141 ;  Smith  v.  Battams,  supra;  and  see  Conveyancing  Act, 
1 88 1,  s.  55,  as  to  the  effect  of  receipts  contained  in,  or  in- 
dorsed on,  deeds  with  regard  to  subsequent  purchasers)^ 
Similarly,  the  consideration  expressed  in  a  bill  of  sale  may 
be  shown  by  extrinsic  evidence  not  to  be  the  true  one,  so  to 
render  the  instrument  void  against  trustees  in  bankruptcy 
and  execution  creditors  (Ex  pa/rte  Carter,  12  Ch.  D.  908; 
Cochrane  v,  Moore,  25  Q.  B.  D.  57,  73). 

(5)  Extrinsic  Evidence  to  affect  Contracts. — {a)  Prior  or 
corUemporcmeotM  agreement  showing  contract,  inckooite  or 
conditional.  Evidence  may  be  given  of  a  separate  oral 
agreement  constituting  a  condition  precedent  to  the  attach- 
ing of  any  obligation  under  a  contract  or  instrument  (Steph. 
art.  90).  Thus,  evidence  is  admissible  that  a  deed  (Ros. 
N.  P.  137)  or  contract  not  under  seal  was  delivered  merely 
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as  an  escrow,  and  though  purporting  to  take  effect  forth- 
with, was  only  intended  to  operate  upon  the  happening  of 
certain  events,  which  have  not  happened  (Pym  v,  Campbell, 
6  E.  <fe  B.  370;  Davis  v.  Jones,  17  0.  B.  625;  Wallis  v. 
Littell,  II  0.  B.  N.  S.  674;  Kogers  v.  Hadley,  32  L.  J. 
Ex.  241 ;  Clever  v,  Kirkman,  24  W.  K.  159).  The  same 
doctrine  has  been  applied  to  show  that  a  duly  executed 
codicil  was  not  intended  by  the  testator  to  be  operative 
(Lister  v.  Smith,  3  S.  <fe  T.  282);  and  to  show  whether 
an  ambiguous  instrument  was  executed  as  a  deed  poll  or  a 
will  (In  the  goods  of  Slinn,  15  P.  D.  156).  So,  a  convey- 
ance, absolute  on  its  face,  may  be  proved  by  extrinsic 
evidence  to  be  a  mortgage  (Barton  v.  Bank  of  New  South 
Wales,  15  App.  Cas.  379);  or  subject  to  a  resulting  trust 
(Tay.  ss.  1017-1018) ;  and  though  trusts  relating  to  lands, 
other  than  resulting  trusts,  are  by  section  7  of  the 
Statute  of  Frauds  required  to  be  evidenced  in  writing, 
signed  by  the  declarant  thereof,  yet  this  section  will  not 
apply  where  the  transferee  seeks  to  retain  possession  of 
the  property  by  fraud  (Haigh  v,  Kaye,  L.  K.  7  Ch.  469). 
So,  in  the  case  of  wills,  parol  evidence  is  admissible  to 
prove  a  secret  trust,  in  order  to  defeat  a  fraud,  though 
not  otherwise  {Be  Downing,  60  L.  T.  140). — (b)  Prior  or 
contemporaneous  agreement  as  to  omitted  or  collateral 
maltera.  Evidence  may  be  given  of  a  separate  oral 
agreement  as  to  any  matter  on  which  a  document  is 
sUent,  and  which  is  not  inconsistent  with  its  terms,  if 
from  the  circumstances  of  the  case  the  Court  infers  that 
the  parties  did  not  intend  the  document  to  be  a  complete 
and  final  statement  of  the  whole  of  the  transaction  between 
khem  (Steph.  art.  90).  The  application  of  this  propositicm 
in  practice  is  often  a  matter  of  difficulty,  and  the  decisions 
on  the  subject  are  frequently  conflicting.  The  cases  to 
which  the  proposition  applies  must  be  distinguished  from 
those  governed  by  the  Statute  of  Frauds,  which  requires 
all  the  terms  of  the  contract  to  be  in  writing.  Parol 
evidence,  in  the  former  connection,  has  been  received  or 
rejected  in  the  following  cases : — 

Admissible.  Jnadmissible. 

A.  and  B.  sign  a  letter  speci-  A.  insures  goods  with  B,,  "  in 

fying  the  prices  to  be  charged      ship  or  ships  from  Surinam  to 
for  certain  work  to  be  done  by      London "  ;    a   concurrent    oral 
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Admissible, 

A.  for  B; — a  contemporaneous 
oral  agreement  as  to  the  period 
of  payment,  held  admissible,  as 
the  paper  was  not  a  complete 
contract  (Enapp  v.  Harden,  i 
Gale,  47).  A.  hired  a  horse  from 
B.,  writing  on  a  card,  "six 
weeks  at  two  guineas.  A."  B. 
may  prove  that  A.  at  the  same 
time  orally  agreed  to  be  liable  for 
accidents  occasioned  by  the 
horse  shying  ( Jeff eryt?.  Walton,  i 
Stark.  B.  267  ;  see  remarks  as  to 
this  case  by  Willes,  J.,  in  Malpas 
V,  London  &  S.  W.  By.,  L.  K.  i 

C.  P.  336,  »»/»•«)• 

A.  orally  agrees  with  a  railway 
company  that  they  should  carry 
his  cattle  to  K.  station  for  a  cer- 
tain price.  He  at  the  same  time 
signs,  without  noticing  its  con- 
tents, a  consignment  note  for 
the  carriage  of  the  cattle  to  an 
intermediate  station,and  does  not 
fill  in  the  price.  Held,  that  both 
matters  could  be  proved,  as  they 
were  snpplementiEkl  to  and  not 
contradictory  of  the  document 
(Malpas  V.  Lond.  &  S.  W.  By., 
supra), 

A.  takes  a  lease  of  land  from 
B.,  reserving  to  the  latter  the 
sporting  rights ; — ^proof  may  be 
given  of  a  prior  oral  ^reement, 
by  which  B.  promised  to  keep 
down  the  rabbits  if  A.  would 
sign  the  lease,  although  the  lease 
itself  was  silent  on  the  point 
(Morgan  v,  Griffith,  L.  B.  6  Ex. 
70 ;  Erskine  v.  Adeane,  L.  B. 
S  Ch.  756). 


A.  and  B.  agree  in  writing 
that  A.  shall  buy  the  goodwill, 
furniture,  and  fixtures  of  B.'s 
business  ; — proof  is  admissible 
of  a  previous  oral  agreement 
by  B.  that  in  consideration 
of  A.  signing  the  agreement,  he 
(B^)  should  settle  an  action  then 


IiMdmMsible. 

ag^reement  to  except  a  particular 
ship  from  the  policy  (Weston  v. 
Ernes,  I  Taunt.  115) ;  or  to  show 
that  the  risk  was  only  to  begin 
at  an  intermediate  port  (Kaines 
V.  Knightly,  Skin.  54  ;  Leslie  v. 
De  la  Torre,  cited  12  East.  583), 
is  inadmissible. 


A.  gives  B.  a  promissory  note 
payable  on  demand ; — A.  cannot 
prove  a  contemporary  oral  agree- 
ment that  it  should  not  be  paid 
till  a  certain  event  happened 
(Moseley  v.  Hanford,  10  B.  &  C. 
729  ;  Abrey  v.  Crux,  L.  B.  5  C.  P. 
37);  or  that  payment  should  be 
hastened  or  postponed  (Hoare  v. 
Graham,  3  Camp.  57)  ;  or  made 
out  of  a  particular  fund  (Camp- 
bell V.  Hodgson,  Gow,  R.  74) 


A.  takes  a  lease  of  a  house 
and  furniture  from  B. ; — A.  may 
not  prove  a  prior  oral  agreement 
that  B.  should  do  the  repairs  and 
send  in  more  furniture  ( Angell  v. 
Duke,  32  L.  T.  320) ;  or  that  B. 
should  put  the  drains  right 
(Burstall  v.  Bianchi,  65  L.  T. 
678)  ;  nor  may  B.  prove  a  simi- 
lar agreement  for  A.  to  pay  the 
ground-rent  to  B.'s  superior 
landlord  (Preston  v.  Merceau,  2 
W.  BL  1249). 

A.  purchases  a  reversion  from 
B.; — proof  of  a  collateral  oral 
agreement  to  apportion  the  rent, 
held  inadmissible  (Flinn  v. 
Calow,  I  M.  &  G.  589;  see 
now,  Apportionment  Act,  1870). 
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Admissible, 

pending  against  A.  (Lindley 
V.  Lacey,  17  C.  B.  N.  S.  578. 
The  agreement  in  this  case 
contained  an  authority  to  B.  to 
settle  the  action  out  of  the 
purchase-money). 

A.  takes  a  house  from  B.,  the 
lease  containing  a  covenant  that 
A.  shall  not  use  it  for  trade  pur- 
poses ; — A.  may  prove  a  prior 
parol  agreement  by  which  B. 
undertook  not  t^  let  the  adjoin- 
ing houses  be  used  for  trade 
purposes  [Martin  v.  Spicer,  34 
Ch.  D.  (C.  A.)  I]. 

A.  buys  land  at  an  auction ; — 
he  may  prove  that  the  auc- 
tioneer,  at  the  time  of  sale  orally 
represented  that  there  was  a 
certain  right  of  way  to  the  land 
which  was  not  mentioned  in  the 
conditions  of  sale  or  the  draft 
conveyance.  [Brett  v.  dowser, 
5  C.  P.  D.  376,  per  Denman,  J. ; 
see  Ramsbottom  v.  Tunbridge, 
and  Ramsbottom  t;.  Morley,  cited 
avpruj  exception  (2).] 


Inadmissible, 


A.  signs  a  written  contract 
with  B.,  there  being  nothing  to 
show  in  what  capacity  he  con- 
tracts ; — evidence  that  he  was 
agent  for  C.  is  admissible  for  the 
purpose  not  of  discharging  A. 


A.  buys  timber  at  an  auction, 
the  conditions  of  sale  describing 
the  number  and  kind  only  ; — A. 
may  not  prove  that  the  auction- 
eer at  the  time  of  sale  orally 
warranted  the  timber  to  be  of  a 
certain  wci^t  (Powell  v,  Ed- 
munds, 12  East  6  ;  Shelton  v, 
Livius,  2  C.  &  J.  411). 

A.  agrees  in  writing  to  pur- 
chase the  produce  of  a  certain 
meadow ; — ^he  may  not  prove 
that  at  the  same  time  it  was 
orally  agreed  that  he  should 
have  the  produce  of  a  second 
meadow  (Meres  v.  Ansell,  3  Wils. 

275)- 
A.  conveys  an  estate  to  B.  by 

deed  which  states  that  it  con- 
sists of  particulars  specified  in  a 
schedule  and  delineated  in  a 
map  thereon  ;— evidence  is  not 
admissible  that  a  close  not  men- 
tioned in  the  schedule  and  map 
was  always  occupied  and  rented 
as  part  of  the  estate,  and  was  in- 
tended to  be  conveyed  by  the 
deed  (Barton  v,  Dawes,  10  C.  B. 
261  ;  Llewellyn  v.  Jesrsey,  11 
M.  &  W.  183). 

A.  signs  a  written  contract 
with  B.,  there  being  nothing  in 
the  document  to  show  in  what 
capacity  he  contracts  ; — evi- 
dence that  to  B.'s  knowledge  A. 
signed  merely  as  agent  for  C.  is 
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IniidnmntHe. 

inadmissible  (Higgins  v.  Senior, 
supra)  ;  so  where  A.  signed,  and 
was  designated  in,  a  charter- 
party  as  "  shipowner,"  evidence 
was  rejected  that  C.  was  the^ 
shipowner,  and  A.  merely  his 
agent  (Humble  v»  Hunter,  12 
Q.  B.  310). 


Ad/nmidhle, 

but  of  charging  C.  (Wilson  v. 
Hart,  7  Taunt.  295 ;  Higgins  v. 
Senior,  8  M.  &  W.  834;  even 
though  A.  disclosed  O/s  name 
at  the  time,  Calder  v.  Dobell, 
L.  R.  6  C.  P.  486  ;  and  whether 
the  contract  is  required  by  the 
Statute  of  Frauds  to  be  in  writ- 
ing or  not,  Tay.  s.  1153). 

A.  signs  a  sold  note  thus  :  . 
**  Sold  to  our  principals  "  ; — evi- 
dence is  admissible  to  show  who 
the  principals  are  (Cropper  v. 
Cook,  L.  R.  3  C.  P.  194) ;  and  to 
personally  charge  A.  as  one 
(Carr  v,  Jackson,  7  Ex.  382). 

A  deed  between  A.  and  B. 
stated,  "  it  is  further  understood 
between  the  parties  that  C. 
guarantees  the  payments  due 
from  A.  to  B.  hereunder  "  ; — ^the 
deed  was  executed  for  A.  by  C. 
under  a  power  of  attorney  thus  : 
"  P.R.  A.— A.— C."— Evidence  of 
Statements  by  C.  at  the  time  of 
signing,  that  he  intended  to  sign 
for  himself  as  well  as  for  A. 
held  admissible  (Young  v.  Schu- 
ler,  nQ.  B.  D.  651,  C.  A.) 

A.  and  B.  sign  a  joint  promis- 
sory note  in  favour  of  C. ; — evi- 
dence is  admissible  that  B.  was, 
to  C.'s  knowledge,  a  surety  mere- 
ly, and  that  C.  had  given  time 
to  A.  and  thus  discharged  B. 
(Greenough  v.  McClelland,  30  L.  J. 
Q.  B.  15 ;  Overend,  &c.  v.  Oriental 
Financial  Corporation,  L.  R.  7 
H.  L.  348.  These  cases  must  be 
considered  as  exceptional,  see 
Tay.  s.  1 1 53,  citing  further  deci- 
sions to  the  same  effect). 

(c)  Usage  to  annex  uneocpressed  terms. — Usage  is,  as  we  have 
seen,  admissible  to  annex  unexpressed  incidents  to  oral  or 
written  contracts,  provided  such  incidents  are  not  inconsis- 
tent with  those  which  are  expressed  {cmte,  p.  47.  As  to  the 
admissibility  of  usage  to  explain  contracts ;  see  injra,  p.  409). 

(d)  Sttbsequent  agreement  to  modify  or  rescind. — After  an 
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a^eement  has  been  reduced  into  writing  it  is  competent  to 
the  parties,  at  any  time  before  breach  of  it,  by  a  new  con- 
tract not  in  writing,  either  altogether  to  annul  the  former 
agreement ;  or  in  any  manner  to  add  to,  subtract  from,  vary, 
or  qualify  the  terms  of  it,  and  thus  to  make  a  new  contract, 
which  is  to  be  proved  partly  by  the  written  agreement,  and 
partly  by  the  subsequent  verbal  terms  engrafted  upon  what 
will  thus  be  left  of  the  written  agreement  [Cross  v.  Lord 
Nugent,  2  B.  <k  Ad.  58,  65,  per  Lord  Denman ;  Tay. 
ss.  1141--1146;  Ros.  N.  P.  29;  Steph.  art.  90]. — Even  a 
contract  by  deed  may  be  discharged,  though  not  released, 
by  parol  (Cort  v.  Ambergate,  Ac.,  Co.,  1 7  Q.  B.  127,  145  ;  Ex 
parte  Morgan  in  re  Simpson,  2  Ch.  D.  72,  at  pp.  89,  93  ; 
Williams  v.  Stem,  5  Q.  B.  D.  409) ;  but  a  contract  re- 
quired by  the  Statute  of  Frauds  to  be  in  writing  though 
it  may  be  wholly  discharged  by  a  valid  oral  agreement 
(Goss  V,  Nugent,  5  B.  <k  Ad.  66 ;  Noble  v.  Ward,  L.  R. 
I  Ex.  117;  see,  however,  Harvey  v.  Grabham,  5  A.  &  E. 
61,  74  ;  Tay.  s.  1143),  cannot  be  partially  abandoned  (Goss 
V.  Nugent,  siipra)  or  varied  (Stowell  v,  Robin  soi^  3  Bing. 
N.  C.  928;  Marshall  v,  Lynn,  6  M.  &  W.  109  ;  Stead  v, 
Dawber,  10  A.  &  E.  57  ;  Sanderson  v.  Graves,  L.  R.  10  Ex. 
234)  in  this  manner. 

As  to  the  discharge  of  bills  and  notes,  see  Bills  of  Ex< 
change  Act,  1882,  ss.  62,  89 ;  and  as  to  the  revocation  of 
Wills,  see  Wills  Act,  1837,  ss.  19,  20. 

ADMISSIBLE  TO  EXPLAIN.— Whenever  the  meaning 
of  the  words  of  a  document,  or  their  application  to  the  facts 
of  the  case,  is  doubtful,  extrinsic  evidence  is  admissible  to 
enable  the  Court  to  interpret  and  construe  the  document. 
And  when  any  presumption  arises  against  the  apparent 
intention  of  a  document,  similar  evidence  is  receivable  to 
rebut,  or  (in  answer  to  such  evidence  only)  to  support 
such  presumption. 

Ambiguity^  Patent  and  La/tent, — Ambiguities  are  com- 
monly said  to  be  either  patent  or  latent.  The  former  arises 
where  the  instrument  on  its  face  is  unintelligible,  as  where 
the  name  of  a  legatee  is  left  wholly  blank ;  in  which  case 
no  evidence  may  be  given  to  fill  up  the  blank.  The  latter 
arises  where  the  words  of  the  instrument  are  clear,  but  their 
application  to  the  circumstances  is  doubtful;  as  where  a 
legacy  is  given  to  "  my  niece  Jane,"  and  the  testator  has 
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two  nieces  of  that  name ;  here  the  ambiguity  being  raised 
solely  by  extiinsic  evidence,  is  allowed  to  be  removed  by 
the  same  means. 

The  above  distinction,  which  was  originally  taken  by  Lord 
Bacon  with  reference  to  pleading  upon  instruments  under 
seal,  cannot  be  relied  on  as  a  test  of  the  admissibility 
of  evidence  in  the  present  connection ;  for  though  it  is> 
commonly  said  that  parol  evidence  may  not  be  given  to- 
explain  a  patent  ambiguity  (e,g,y  Ros.  N.  P.  32),  tWs  is  not 
invariably  correct.  In  the  case  above  stated  of  a  total 
blank  in  a  will,  the  proposition  is  true  ;  but  it  is  otherwise 
with  partial  blanks  (In  the  goods  of  Eosaz,  2  P.  D.  66),  or 
where  a  legatee  is  merely  referred  to  by  a  term  of  endear- 
ment (Sullivan  v,  Sullivan,  I.  R.  4  Eq.  457),  though  in 
both  cases  the  ambigidty  is  patent.  So  the  description  of 
a  legatee  by  an  initial  creates  a  patent  ambiguity,  but  it 
does  not  exclude  extrinsic  evidence  other  than  declarations 
of  intention  by  the  testator  {id. ;  Abbott  v,  Massie,  3  Ves. 
148 ;  Clayton  v,  Nugent,  13  M.  <fe  W.  200  ;  Steph.  art.  91, 
illustr.  e.).  And  where  a  document  which  began  '*  I,  A.  B,," 
was  signed  "  C.  D.,"  the  ambiguity  apparent  on  the  face  of 
the  writing  was  allowed  to  be  explained  by  parol  (Summers 
V.  Moorehouse,  13  Q.  B.  D.  388).  The  rule  is  sometimes 
stated  merely  that  '^  when  the  ambiguity  is  patenty  all 
declarations  of  the  writer^s  intention  wOl  be  uniformly  ex- 
cluded" (Tay.  s.  1 2 13;  Sullivan  v,  SuUivan,  supra)',  but 
since  such  declarations  are  also,  with  a  single  exception, 
uniformly  excluded  in  all  cases  of  laiient  ambiguity,  the 
statement  does  not  assist. — An  inaccuracy  must,  it  is  scarcely 
necessary  to  say,  be  distinguished  from  an  ambiguity; 
language  may  be  inaccurate  without  being  ambiguous — e.g., 
where  a  testator  having  only  one  house,  a  leasehold,  devises 
it  as  '^  his  freehold  house'' ;  or  it  may  be  ambiguous  without 
being  inaccurate — e.g,^  where,  as  in  the  case  above  stated,  he 
gives  a  legacy  to  his  niece  Jane,  and  it  appears  that  he  has 
two  nieces  of  that  name. 

Principle. — The  principle  of  the  present  rule  is,  that  as 
all  documents  refer  exprc^y  or  tacitly  to  the  circumstances 
under  which  they  were  written,  the  Court  should,  with 
regard  to  these  circumstances,  be  placed  as  nearly  in  the 
situation  of  the  writer  as  possible  in  order  to  determine 
what  he  meant  by  the  language  employed  (Wigram,  Extr. 
Ev.  92  3  Greenleaf,  s.  295  ;  see  Charter  v.  Charter,  L.  R.  7 
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H.  L.  364).  The  inqiiiry,  however,  being  not  what  the 
writer  intended  to  say,  but  what  the  meaning  is  of  that 
which  he  has  said,  non  quod  voluit  aed  quod  dixit,  it  follows 
that  his  declarations  of  intention  cannot  in  general  be 
received  ;  in  addition  to  which  their  admission  would  tend 
to  substitute  oral  for  written  evidence  and  so  violate  the 
opening  rule  of  this  chapter.  It  will  thus  be  seen  that  the 
duty  of  the  Court  with  respect  to  extrinsic  evidence  is  one 
of  interpretation  and  construction  merely,  and  never  one  of 
formation  or  revision. 

[Tay.  ss.  1158-1231;  Ros.  N.  P.  29-33;  Powell,  447- 
466  ;  Steph.  art.  91 ;  Wigram  on  Extrinsic  Evidence.] 

Five  01(18868  of  Extrinsic  Evidence  Admissible, — For  the 
purposes  of  the  rule  five  kinds  of  evidence  may  be  given : — 
(i)  Qeneral  evidence  of  surrounding  circumstances  (post, 
410).  (2)  The  testim^onybo^  of  experts  cmdnonreocpertSfSS  to 
the  meaning,  but  not  as  to  the  construction,  of  the  language 
{ante,  pp.  257,  259,  270).  (3)  Usage,  to  explain  technical 
terms  (irifra,  examples  a)  ;  to  construe  the  document  (Dash- 
wood  V,  Magniac,  1891, 3  Ch.  306) ;  or  to  annex  unexpressed 
incidents  thereto  (a/nte,  pp.  47,  405) ;  and  which,  when  so 
admissible  becomes  as  much  a  part  of  the  document  as  if 
contained  therein,  so  that  a  mere  oral  agreement  to  exclude 
it  cannot  be  proved  (Fawkes  v.  Lamb,  31  L.  J.  Q.  B.  98). 
Such  evidence,  however,  is  not  receivable  where  it  is  ex- 
pressly excluded  by,  or  is  inconsistent  with,  the  terms  of 
the  document ;  nor  where  its  effect  would  be  to  vary  the 
statutory  meaning  of  words^  [See  further  ante,  47,  48 ;  Tay. 
ss.  1160-1193;  Ros.  N.  P.  22-29;  Smith,  L.  C.  9th  ed. 
vol.  i.  pp.  577-603 ;  vol.  ii.  pp.  423-440.]  Under  this  head 
is  generally  placed  the  rule  that  in  order  to  explain,  but  not 
to  contradict,  ancient  documents  whose  meaning  is  doubtful, 
the  acts  of  the  aiUhor,  but  not  his  declarations,  in  relation  to 
the  subject  of  the  instrument ;  or  the  m>ode  in  which  pro- 
perty has  been  held  and  enjoyed  thereunder ;  or  even  constant 
modern  usage,  may  be  given  in  evidence  (Tay.  ss.  1204— 
1205).  (4)  Course  of  dealing  betv^een  the  parties.  When 
the  meaning  of  a  document  is  doubtful  (Bournes.  Gatcliffe, 
1 1  C.  &  F.  45  ;  Harrison  v.  Barton,  30  L.  J.  Ch.  213; 
Forbes  v.  Watt,  L.  R.  2  Sc.  <bD.  214;  Royal  Ex.  Ass.  Corp. 
V,  Tod,  8  Times  L.  R.  669 ;  Tay.  s.  1 198),  but  not  when  it 
is  clear  (Marshall  v,  Berridge,  19  Ch.  D.  233  ;  Iggulden  v. 
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Ms^y,  9  Ves.  333),  the  sense  in  which  both,  but  not  one 
only,  of  the  parties  have  acted  on  it  is  admissible  in  ex- 
planation. (5)  The  writer's  habits  of  speech.  Where  the 
writer  has  been  in  the  habit  of  nicknaming  or  misnaming 
persons  or  things,  and  these  names  appear  in  a  document, 
evidence  of  such  habitual  use  of  language  may  be  given  to 
explain  the  document,  in  the  same  way  as  if  it  was  written 
in  cypher  or  a  foreign  language  (Doe  v,  Hiscocks,  5  M.  &  W* 
^6S ;  Abbott  v.  Massie,  3  Ves.  148 ;  Lee  v.  Pain,  4  Hare 
251;  In  the  goods  of  Itosaz,.  2  P.  D.  66;  Tay.  ss.  12 10, 
121 1 ;  see,  however,  Millard  v,  Bailey,  L.  R.  i  Eq.  382). 

DecLaratioThs  of  Intention. — There  is  one  class  of  extrinsic 
evidence  which,  for  reasons  stated  supra,  is  not  generally 
receivable  under  the  above  rule — i.e.,  declarations  of  inten- 
tion by  the  author  of  the  document.  Such  evidence  is, 
however,  admitted  by  exception  in  the  following  cases : — 
(i)  Where  the  words  used  raise  that  particular  species  of 
latent  ambiguity  known  as  "  equivocation  " — i.e.,  when  they 
are  equally  applicable  to  two  or  more  subjects;  (2)  to 
rebut  a  presumption  (see  infra,  p.  412).  (3)  They  are 
also,  as  we  have  seen,  admissible  to  show  what  documents 
constitute  a  will ;  (4)  to  prove  the  contents  of  a  lost  will ; 
and  (5)  to  support  or  impeach  the  will  in  cases  of  fraud 
or  forgery  (awfe,  pp.  209-212  ;  the  other  cases  there  men- 
tioned will  be  found  to  fall  under  one  or  other  of  these 
headings). 

Meaning  of  Words.  ^** — Extrinsic  evidence  is  always 
admissible  to  explain  the  meaning  of  technical,  local,  or 
provincial  terms,  or  of  words  written  in  cypher,  or  abbre- 
viated, or  scarcely  legible ;  as  well  as  to  translate,  and 
where  necessary  to  supply  the  technical  equivalent  of 
foreign  expressions.  (Chatenayt?.  Brazilian,  &c.,  Co.,  1891, 
I  Q.  B.  79 ;  ante,  p.  259).  So,  where  the  language  em- 
ployed has  a  double  meaning,  the  primary  one  common,  and 
the  secondary  one  technical,  local,  or  peculiar,  evidence  to 
explain  the  latter  may  be  given,  provided  it  is  first  shown, 
either  from  the  context  or  from  extrinsic  circumstances, 
that  the  secondary  and  not  the  primary  sense  was  the  one 
intended  (Holt  v.  Collier,  16  Ch.  D.  718;  am,te,  pp.  259,  270). 

Application  of  Documents  to  Facts.  ^''^ — The  object 
being,  as  we  have  seen,  to  place  the  Court  as  nearly  as 
possible  in  the  position  of  the  author  of  the  document, 
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it  follows  that  all  BfwrrtmndAng  circunutancea  which  will  enable 
it  to  identify  the  pexsons  or  things  to  which  the  writing 
refers,  or  to  ascertain  the  nature  and  qualities  of  the  subject- 
matter  of  the  instrument,  may  be  given  in  evidence  (Charter 
V,  Charter,  L.  B.  7  H.  L.  364 ;  Cloak  v,  Hammond,  34 
Ch.  D.  25s). 

Thus,  to  construe  a  devise,  all  facts  known  to  the  testator 
as  to  his  family  and  afi&drs ;  or  as  to  the  subject  of  the 
devise— 6.^.,  as  to  its  possession,  acquisition,  local  situation, 
distribution,  value  or  encumbrances,  fall  within  the  rule 
(Doe  V,  Martin,  4  B.  d^  Ad.  785 ;  Nightingall  v.  Smith,  i 
Ex.  879 ;  Allgood  v.  Blake,  L.  It.  8  Ex.  160).  So,  to  con- 
nect  several  writings,  and  show  whether  they  constitute 
a  will  (ante,  p.  209)  or  contract,  extrinsic  evidence  is. 
admissible;  provided  that  in  cases  under  the  Statute 
of  Frauds  some  intrinsic  connection  appears  from  the 
documents  themselves  (Long  v.  Miller,  4  C.  P.  D.  450; 
Oliver  V.  Hunting,  44  Ch.  D.  205).  To  show  the  name  of 
a  party  to  a  oontiiMst  under  the  statute,  even  the  mere 
physical  connection  between  a  letter  and  its  envelope  has> 
been  held  sufficient  (Freeman  v.  Freeman,  7  T.  L.  B.  431). 

The  circumstances  proved  must,  however,  be  within  the 
writer's  personal  knowledge,  or  the  common  knowledge  of 
those  in  his  own  business  or  community,  or  at  least  notorious' 
to  all  the  world,  for  matters  which  he  was  not  likely  to  be 
acquainted  with  or  had  never  heard  of,  cannot  be  proved  im 
explanation  of  the  instrument  ( Adie  v.  Clark,  3  Ch.  D.  1 34, 
reversed,  2  App.  Cas.  435,  as  to  the  particular  documents- 
there  rejected). 

It  may  be  remarked  that  extrinsic  evidence  is  often, 
necessary  apart  from  the  question  of  ambiguity,  as  where  a 
legacy  is  left  by  a  testator  to  his  niece  Jane,  and  it  is  neces- 
sary to  inquire  simply  whether  he  has  a  niece  of  that  name,, 
or  whether  she  is  dead.  This  is  not,  however,  what  is  or- 
dinarily meant  by  extrinsic  evidence ;  other  evidence  beyond 
this  is  only  admissible  where  there  is  an  ambiguity  or  in*- 
accuracy  to  be  explained  (Tottenham  v.  Ely,  65  L.  T.  452). 

The  following  rules  embrace  the  chief  cases  of  ambiguity 
or  inaccuracy  ordinarily  arising  in  practice  : 

(i)  Where  there  is  one  s^dject-maUer  only  which  fvJ&y 
answers  a  description,  further  extrinsic  evidence  is  not 
admissible    to    show  that  such  subject-matter    was    notr 
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intended,  or  that  some  other  was  (Sherratt  v,  Mountford, 
L.  B.  8  Ch.  928 ;  Tottenham  v,  Ely,  vupra),  unless  such 
subject-matter  was  unknown  to  the  author  (Doe  v»  Beynon, 
12  A.  &  E.  431 ;  Grant  v.  Grant,  L.  R.  5  0.  P.  727),  or  the 
context  shows  it  could  not  have  been  intended  (Charter  v. 
Charter,  L  R.  7  H.  L.  364 ;  In  re  Wolverton,  7  Ch.  D.  197). 

(2)  Where  a  description  is  pardy  correct  and  partly  in- 
correct,  and  the  former  part  is  sufficient  to  identify  the 
subject  intended,  while  the  latter  does  not  apply  to  any 
subject,  the  erroneous  part  will  be  rejected  on  the  maxim 
/aim  demonstratio  non  nocet  cum  de  corpore  constat  (Tay. 
ss.  121 8- 1223);  unless  it  is  introduced  by  way  of  exception 
or  limitation  (Tay.  s.  1224). 

The  evidence  is  confined,  however,  to  showing  how  the 
mistake  arose,  and  cannot  be  received  to  show  that  the 
author  intended  something  different  from  what  he  has  said 
(Selwood  V.  Mildmay,  3  Ves.  306 ;  Lindgren  v.  lindgren, 
9  Beav.  358). 

Under  this  heading  may  be  noticed  the  somewhat  arbi- 
trary rule  that  where  a  testamentary  gift  to  children 
describes  them  as  consisting  of  a  less  number  than  exists  at 
the  date  of  the  will,  and  the  Court  fails  to  discover  from  the 
context  or  extrinsic  circumstances  which  of  the  children  are 
meant,  it  will  reject  the  specified  number  on  the  presimip- 
tion  of  mistake,  and  all  the  children  will  take  (Newman  v, 
Piercey,  4  Ch.  D.  41). 

(3)  Where  a  description  applies  equally  to  several  different 
subjects,  an  equivocation  arises  and  extrinsic  evidence  (in- 
cluding declarations  of  intention  by  the  author)  is  admissible 
to  identify  the  subject  intended  (Doe  v.  Hiscocks,  5  M.  & 
W.  363;  Charter  v.  Charter,  supra);  provided  that  such 
subject  cannot  be  identified  from  the  instrument  itself 
(Doe  V,  Westlake,  4  B.  &  Aid.  57  ;  Healy  v.  Healy,  I.  B.  9 
Eq.  418  ;  Webber  v.  Corbett,  L.  B.  16  Eq.  515). 

This  proposition  has  been  held  to  apply  to  the  case  of  two 
persons  bearing  the  same  name  as  that  mentioned  in  the 
document,  although  one  has  also  additional  names  not  men- 
tioned therein  (Bennett  v.  Marshall,  2  K.  <b  J.  740;  Webber 
V.  Corbett,  L.  B.  16  Eq.  515 ;  In  re  Wolverton,  7  Ch.  Di  197). 

(4)  W?iere  part  of  a  description  applies  to  one  subject-matter 
and  part  to  another,  extrinsic  evidence  is  admissible  to 
ascertain  to  which  the  language  applies. 
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It  is  doubtful  whether  the  old  rule  that  the  name  in  such 
cases  is  to  prevail  over  the  description,  would  be  strictly  fol- 
lowed now ;  the  modem  inclination  being  to  decide  the 
point  purely  by  preponderance  of  probability  (Tay.  s.  1215  ; 
Cloak  V,  Hammond,  34  Ch.  D.  255). 

(5)  Where  the  language  of  a  ciocument  is  meoMingless  in 
its  prima/ry  eignificatiorif  extrinsic  evidence  may  be  given  of 
a  secondary  sense  which  gives  effect  to  the  document  (Doe 
V,  Hiscocks,  supra;  Wigram,  Extr.  Ev.  11 ;  a/nte,  p.  408). 

(9)  Where  the  Umguage  of  a  document,  although  aided  by 
extrinsic  evidence,  is  insufficient  to  determine  the  subject- 
matter  intended,  the  document  will  be  void  for  uncertainty. 

Rebutting  Presninptioiis.^'') — ^Where  a  presumption  arises 
against  the  apparent  intention  of  a  document,  extrinsic 
evidence  (including  declarations  of  intention  by  the  author) 
is  admissible  to  rebut,  or,  in  answer  to  such  rebutting  evi- 
dence only,  to  support  the  presumption  {In  re  Tussaud,  9 
Ch.D.363). 

Similar  evidence  and  declarations  are  admissible  to  rebut 
the  presumption  that  a  will,  proved  to  have  been  in  the 
custody  of  the  testator  and  not  forthcoming  at  his  death, 
has  been  destroyed  animo  revocandi  (ante,  p.  209) ;  or  that 
alterations  &c.,  appearing  on  the  face  of  the  will,  have 
been  made  subsequently  to  its  execution  {ante,  pp.  210,  307). 


EXAMPLES. 


Admissible* 


(a)  The  question  being  whether 
a  legacy  of  a  scnlptor's  **  mod 
tools  for  carving  *'  meant  model- 
ling tools  for  carving  or  moulds, 
or  models; — the  opinion  of  sta- 
tuaries is  admissible  to  prove 
that  there  were  no  such  tools 
known  as  modelling  tools  for 
carving,  and  that  the  word 
*  'mod  *  would  be  understood  by 
a  sculptor  as  an  abbreviation 
for  models  (Goblet  v,  Beechey, 
3  Sim.  24  ;  2  Rus.  &  Myl.  624). 
,  Evidence  of  usage  has  been 
held  admissible  to  explain  the 
following  matters : — That  the 
word  '*  year  "  in  a  theatrical  con- 
tract meant  those  parts  of  the 


Inadmissible, 


(a)  The  question  being  as  to 
what  lands  acquired  by  a  rail- 
way company  were  * '  delineated" 
upon  statutory  plans  ;  —  the 
opinions  of  engmeers  on  the 
point  are  not  admissible,  the 
word  being  intelligible  to  ordi- 
nary readers  (DowHng  v.  Ponty- 
pool  &c.,  Co.,  L.  R.  18  Eq.  714). 


Evidence  of  usage  has  been 
held  inadmissible  to  explain  the 
following  matters  : — That  words 
of  weight,  measure,  or  number, 
having    a    statutory    meaning 
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Admusihle, 

year  during  which  the  theatre 
was  open  (Grant  v.  Maddox,  15 
M.  &  W.  737) ;  that  "months"  in 
a  charter-party,  meant  calendar 
and  not  lunar  months  (Jolly  v. 
Young,  I  Bsp.  186  ;  Simpson  v, 
Margitson,  11  Q.   B.    32);  that 
"  October,"  in  a  certain  contract 
of  marine  insurance,  meant  from 
the  25th    to    the  31st  of  that 
month  (Chaurand  v.  Angerstein, 
Peake  R.  43).   So  the  time  when 
lay-days     commence    (Norden 
Steamship    Co.    v,  Dempsey,  i 
C.  P.  D.  654) ;  or  the  mode  of 
calculating  running  days  (Niel- 
sen V.  Wait,  16  Q.  B.  D.  67)  may 
be  similarly  proved  ;  and  usage 
is  admissible  to  show  that  in  a 
lease    of    a  rabbit  warren  the 
word  **  thousand  "  meant  in  that 
particular  part  of    the  country 
twelve  hundred  (Smith  v,  Wil- 
son, 3  B.  &  Ad.  728) ;  or  that 
"18  pockets  of  Kent  hops  at 
I009.''  meant  at  icx>9.  per  cwt. 
(Spicer  v.  Cooper,  i  Q.  B.  424) ; 
that  a  *'  full  and  complete  cargo 
of  sugar  "  meant  full  and  com- 
plete according  to  the  custom- 
ary mode  of  packing  and  load 
ing  sugar  at  the  particular  port 
(Cuthbert  v.  Cumming,  11  Ex. 
405) ;  that  "  Liverpool  merchan- 
dise" meant  such  as  was  ordi- 
narily   shipped  therefrom,  and 
not  ordnance  stores  (Yandespar 
V.  Duncan,  W.   N.    1891,  178) ; 
that  *^  warranted  no  St.   Law- 
rence "  included,  in  a  contract  of 
marine  insurance,  both  the  gulf 
and  river  of  that  name  (Birrell 
V,  Dryer,  9  App.  Cas.  345  ;  and 
see  Uhde  v.  Walters,  3  Camp.  16 ; 
Bobertson  v.  Money,  Ry.  &  M. 
75).    So  "  regular  terms  of  load- 
ing "  (Leidemann  v.  Schultz,  14 
C.  B.   318) ;  and  "  in  turn  to 
deliver  "  (Robertson  v.  Jackson, 
2  C.  B.  412)  may  be  similarly 
explained. 


Jhetdmissible. 

attached  to  them,  were  not  used 
in  that  meaning  (Smith  v.  Wil- 
son, 3  B.  &  Ad.  731-734;  O'Don- 
nell  V.  O'Donnell,  13  L.  R.  I. 
226  ;  the  statutory  meaning  may, 
however,  be  excluded  by  the 
express  terms  of  the  document. 
Tay,  s.  1165) ;  that  the  word 
"  beerhouse  "  includes  a  grocer's 
shop  in  which  beer  is  sold  (Holt 
V.  Collier,  16  Ch.  D.  718.  Here 
the  contract  contained  nothing 
pointing  to  a  peculiar  use  of  the 
words,  and  was  not  made  be- 
tween two  persons  in  the  trade  ; 
aliter  if  it  had  been). 

A  custom  in  a  particular  trade 
to  use  a  word  in  a  peculiar  sense, 
though  admissible  to  explain  a 
contract  between  two  traders,  is 
not  admissible  to  explain  a  con- 
tract between  them  and  their 
apprentices  (Abbott  v.  Bates,  30 
L.  T.  99). 
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Admimble, 

To  explain  an  ancient  bequest 
to  **  godly  preachers  of  Christ's 
Holy  Gtospel  *'  ;~evidence  that 
the  testatrix  was  a  member  of  a 
sect  of  Protestant  Trinitarian 
Dissenters  who  applied  the 
former  description  to  themse^yes 
id  admissible  (Shore  v.  Wilson, 
9  C.  &  F.  355,  580). 

Usage  has  also  been  admitted 
to  show  that  in  the  building 
trade  *'  weekly  acoomits  **  meant 
accounts  of  day-work  only,  and 
not  of  measured  work  (Myers  v. 
Sari,  30  L.  J.  Q.  B.  9) ;  and  that 
the  liability  of  an  underwriter 
for  *' general  average"  did  not 
include  the  jettison  of  goods 
stowed  on  deck  (Miller  v.  Teth- 
ermgton,  6  H.  &  N.  278  ;  7  H.  & 
N.  954). 


A  contract  to  deliver  "  50  tons 
best  pslm  oil,  with  fair  allow- 
ance for  inferior,  if  any,*'  may 
be  explained  to  be  satisfied  by 
the  delivery  of  50  tons,  of  which 
the  greater  part  was  inferior 
(Lucas  r.  Bristow,  27  L.  J.  Q.  B. 

364). 
The  question  being  as  to  the 

meaning  of  *'  Pacific  ports  "  in  a 
policy  of  insurance  ; — evidence 
that  the  course  of  dealing 
between  the  parties  in  simi- 
lar contracts  was  to  treat  the 
words  as  confined  to  ports  on 
the  west  coast  of  the  Pacific, 
IS  admissible  (Roy.  Ex.  Ass.  Co. 
V,  Tod,  8  Times  L.  R.  669).  So 
where  a  joint  proposal  had  been 
made  by  A.  and  B.to  buy  property, 
evidence  of  their  subsequent  acts 
was  admitted  to  show  that  they 
intended  to  take  as  tenants  in 
common  and  not  as  joint  tenants 
(Harrison  v.  Barton,  30  L.  J.  Ch. 

213)- 

Under  a  bequest  of  the  **  seve- 
ral sums  of  i.  X.  X.  and  o.  x.  x.,'* 


InadmUsiUe, 


Usage  has  been  rejected  to 
show  that  where,  under  a  written 
contract,  goods  were  to  be 
paid  for  *' by  bills,**  this  meant 
approved  bills,  and  gave  the 
vendor  an  option  of  rejecting 
bills  of  which  he  disapproved 
(Hodgson  V.  Davies,  2  Camp. 
532  ;  approved  in  Trueman  v, 
Loder,  11  A.  &  E.  599) ;  or  that 
the  word  ''boats'*  in  a  policy 
of  marine  insurance  did  not  in- 
clude boats  slung  outside  the 
ship  (Blackett  v.  Roy.  Ex.  Ass. 
Co.,  2  C.  &  J.  244). 

On  a  warranty  of  *' prime 
singed  bacon,**  evidence  of  a 
practice  in  the  trade  to  receive 
bacon  slightly  tainted  as  prime 
singed  is  inadmis^dble  (Tates  v. 
Pym,  6  Taunt.  446 ;  and  see  Mal- 
colmson  v.  Morton,  11  Ir.  LawR. 
230). 

A.  lets  land  to  B.  for  21  years 
by  a  lease  containing  a  covenant 
that  at  the  expiration  of  the 
term  A.  would  grant  a  new  lease 
for  the  same  term  with  **all 
covenants,  grants,  and  articles, 
as  in  the  original  lease  con- 
tained**;— evidence  of  a  usage 
between  the  parties  and  their 
predecessors  to  continually  re- 
new is  not  admissible  to 
construe  the  covenant  (Iggul- 
den  r.  May,  9  Ves.  325).  Nor 
is  the  construction  put  upon 
the  agreement  by  one  party 
alone  admissible  (McLean  v. 
Kennard,  9  Ch.  336 ;  except 
against  him  as  an  estoppel, 
Marshall  v.  Berridge,  19  Ch. 
D.    233;  Grandy   v.  Gandy,  30 
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Admissible, 

evidence  is  admissible  that  the 
testator  had  been  a  jeweller  and 
had  habitually  used  those  symbols 
to  represent  ;fioo  and  ;f200 
respectively  (Eell  v.  Charmer,  23 
Beav.  195). 

A  testator  leases  a  legacy  to 
**Mrs.  G.*' — Evidence  is  admis- 
sible that  he  was  in  the  habit  of 
calling  a  Mrs.  Gr^g  "Mrs.  G.*' 
(Abbott  V.  Massie,  3  Ves.  148).  So 
under  a  bequest  to  the  "  second 
son  of  Edmund  Weld  of  Lul- 
worth,*'  evidence  may  be  driven 
that  the  testator  constantly 
called  Joseph  Weld  of  Lud- 
worth  "  Edmund "  by  mistake, 
even  though  he  had  frequently 
been  corrected  for  doing  so 
(Blundell  v.  Gladstone,  11  Sim. 
467) ;  and  see  Lee  v.  Pain,  4 
Hare  251,  for  a  case  in  which 
the  testator  had  constantly, 
even  after  correction,  called  a 
Mrs.  Westboume,  who  was  the 
daughter  of  a  Mr.  Bowden, 
**  Mrs.  Bowden."  So,  where  a  leg- 
acy to  Catherine  Eamley  was 
claimed  by  Gertrude  Yardley, 
evidence  was  admitted  that 
there  was  no  such  person  as  the 
former,  but  that  the  testator 
usually  called  the  latter  "Gatty,*' 
which  might  have  been  mistaken 
by  the  scrivener  for  Eaty,  t.c., 
Catherine  (Beaumont  v.  Fell,  2 
P.  Wms.  141 ;  there  was  other 
corroborative  evidence  besides 
the  above,  including  declara- 
tions of  intention  by  the  tes- 
tator, though  these  would  not 
now  be  admitted  on  the  same 
facts,  Tay.  s.  121 1,  note  to  this 
case  I . 

(6)  Rule  I. — A  testator  ap- 
pointed his  '*  nephew  George 
Ashton"  to  be  his  executor.  He 
had  both  a  legitimate  and  an 
illegitimate  nephew  of  that 
name.  Held,  as  he  had  in  other 
parts  of  his  will  s^ken  of  his 
legitimate  and  illegitimate  rela- 


InadmissMe. 

Ch.  D.  57  ;  Roe  v.  Mutual  Loan 
Fund,  19  Q.  B.  D.  347). 


Under  a  bequest  to  the  tes- 
tator's "  heir,''  evidence  that  the 
testator  was  in  the  habit  of 
so  calling  a  person  who  was  not 
his  heir,  is  inadmissible  (Moun- 
sey  V.  Blamire,  4  Buss.  3S4*,  the 
ground  being  that  where  a  word 
has  acq  aired  a  precise  and  tech- 
nical meaning  no  other  can  be 
applied).  See  also  Millard  v. 
^dley,  L.  R.  i  Eq.  382,  where 
evidence  of  a  testator's  habit  of 
calling  certain  shares  ''double 
shares,"  was  rejected  in  expla- 
nation of  a  will. 


(&)  EuU  I. — ^A  testator  leaves  a 
legacy  to  "  his  children,"  having 
at  the  date  of  the  will  both  legiti- 
mate and  illegitimate  children. 
The  former  alone  take,  and  ex- 
trinsic evidence  to  show  he  in- 
tended the  latter  is  inadmissible 
(Ellis  V.  Houston,  10  Ch.  D.  236). 
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tions  indiscriminately  as  his 
"  relations/'  parol  evidence  was 
admissible  to  show  that  the  ille- 
gitimate nephew  was  intended 
(In  the  ^oods  of  Ashton,  1S92,  P. 
83 ;  following  Beale-Hayne  v. 
Jodrell,  1 89 1,  A.  G.  304.  Aliter 
if  he  had  not  so  used  the  word 
in  the  will  itself). 


JRule  II. — ^A  testator  having 
devised  "  all  his  freehold  houses 
in  Aldersgate  Street; " — evidence 
was  admitted  that  he  had  only 
leasehold  houses  there,  which 
were  consequently  held  to  pass 
under  the  ydll  (Day  v.  Trig,  i  P. 
Wms.  286). 

A.  appoints  as  his   executor 

"  Percival of  Brighton,  Esq., 

the  father." — Extrinsic  evidence 
is  admissible  to  explain  who  is 
meant  thereby  (In  the  goods  of 
Rosaz,  2  P.  D.  66).  So,  where 
the  surname  was  given  but  the 
Christian  name  omitted  (Price  v. 
Page,  4  Yes.  680)  ;  as  also  where 
the  devise  was  to  *' Mrs.  G." 
simply  (Abbott  v.  Massie,  3  Yes. 
48).  See  further,  In  re  Harrison, 
Turner  v.  Hellard,  30  Ch.  D. 
390  ;  In  re  Bacon,  Camp  v.  Coe, 
31  Ch.  D.  460,  infra  examples  c. 


InadmisnbU. 

A  testator  leaves  a  legacy  to 
his  "cousin  A.  R.  C.  Loftus," 
who  at  the  date  of  the  execution 
qf  the  will  was  dead.  Evidence 
that  by  a  mistake  of  the  drafts- 
man the  above  name  was  in- 
serted instead  of  Greorge  Loftus, 
held  not^admissible,  there  being 
no  ambiguity  (Tottenham  v, 
Ely,  65  L.  T.  452 ;  and  see 
Miller  v,  Travers,  8  Bing.  244). 

A  testator  bequeaths  to  B.  all 
debts  due  from  the  latter  to  the 
former.  B.  owes  the  testator  a 
personal  debt  and  a  joint  debt. 
The  former  only  passes  under 
the  bequest  {Ex  parte  Eirk,  In 
re  Bennett,  5  Ch.  D.  800  ;  (diter 
perhaps  if  the  joint  debt  had 
been  the  only  one  existing). 


A.  leaves  a  legacy  to  "Mr. 
— ,"  and  another  to  "  Lady 
— :"   extrinsic     evidence    is 


not  admissible  to  fill  up  the 
blanks  (In  the  goods  of  Bosaz, 
supra^  and  cases  cited).  So, 
where  the  devisees  were  in- 
dicated by  single  letters  only 
having  no  reference  to  their 
names,  a  card  kept  by  the  testa- 
tor separate  from  the  will  and 
containing  a  key  to  the  persons 
meant,  was  held  inadmissible  to 
explain  the  will  (Clayton  v. 
Nugent,  13M.  &W.  200;  aliter  Mt 
the  testator  was  proved  to  have 
habitually  called  particular  per* 
sons  by  those  names ;  or  perhaps, 
if  the  card  had  been  referred 
to  in  the  will).  See  also  Sullivan 
V.  Sullivan,  I.  R.  4  Eq.  457,  where 
mere  general  extrinsic  evidence 
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Bute  IIL — ^A  testator  having 
devised  one  of  bis  houses  to 
"  Greorge  Gord  the  son  of  George 
Gord" ;  another  to  "  Greorge  Gord 
the  son  of  John  Grord  "  ;  and  a 
third  to  "George  Gord  the  son 
of  Grord;" — extrinsic  evidence  (in- 
cluding declarations  of  intention 
and  instructions  given  for  his 
will  by  the  testator)  held  ad- 
missible to  show  that  the  third 
house  was  intended  to  go  to  the 
first-named  devisee  (Doe  v. 
Needs,  2  M.  &  W.  129).  So, 
where  under  a  devise  to  **  Wil- 
liam Marshall,  my  second 
cousin,"  it  appeared  that  the 
testator  had  no  second  cousin  of 
that  name,  but  had  two  first 
cousins  once  removed,  one  called 
William  Marshall,  and  the  other 
William  J.  R.  B.  Marshall,  simi- 
lar evidence  was  admitted  to  re- 
move the  doubt  (Bennett  v,  Mar- 
shall, 2  E.  &  J.  740). 

A  testator  leaves  a  legacy  to 
the  children  of  his  daughter 
"other  than  by  Mr.  Thomas 
Fisher  of  Bridge  Street,  Bath," 
— extrinsic  evidence  was  held 
admissible  to  show  that  at  the 
date  of  the  will  the  testator's 
daughter  was  unmarried,  and 
was  being  courted  by  Henry 
Tom  Fisher,  son  of  Thomas 
Fisher  of  Bridge  Street,  at  whose 
house  he  lived ;  that  the  tes- 
tator strongly  disapproved  of  the 
younger  Fisher,  who  was  known 
to  him  only  as  Tom  Fisher;  and 
was  aware  that  Thomas  Fisher, 
the  father,  was  a  married  man 
with  a  wife  living.  The  tes- 
tator's daughter  having  sub- 
sequently married  Henry  Tom 
Fisher,  her  children  were  held 
not  entitled  to  the  legacy  {In  Be 
Wolverton,  7  Ch.  D.  197). 

BuU  IV. — ^A  testatrix  left  a 


Inadmissible. 


ii 


my 


was  rejected  to  show  who 
dearly  beloved"  meant. 

Buie  IIL — ^A  testator  having 
left  a  legacy  to  his  "  niece  Laura, 
second  daughter  of  my  brother 
J.  H.  Webber "  ;  another  to  his 
"  niece  Laura  " ;  and  the  residue 
to  "  Laura  Webber,"  and  it 
appearing  that  he  had  another 
niece  called  Laura  F.  T.  Webber, 
— extrinsic  evidence  in  favour  of 
the  latter  was  rejected  on  the 
ground  that  the  intention  was 
clear  from  the  wiU  itself  and 
that  no  equivocation  arose  (Web- 
ber V.  Corbett,  L.  B.  16  Eq.  515  ; 
Doe  V.  Westlake,  4  B.  &  Aid.  57  ; 
Healy  v.  Healy,  I.  R.  9  Eq.  418). 


2  D 


4l8 


THE  LAW  OF  BYIDBNGE. 


[BOOK  II. 


AdnassiUe. 

iM^acy  to  "my  cousin  Harriet 
Cloak/'  She  had  at  the  date 
of  the  will  no  cousin  strictly 
answering  that  name,  bnt  had 
(i)  a  cousin,  whose  name  had 
been  Harriet  Cloak,  but  who 
had  since  married  and  be- 
come Harriet  Crane  ;  and  (2)  a 
cousin's  wife  whose  name  was 
Harriet  Cloak ; — held,  extrinsic 
evidence  (but  not  declarations  of 
intention)  admissible  to  show 
that  the  latter  was  the  person 
meant  (Cloak  v.  Hammond,  34 
Ch.  D.  225). 

JRule  V, — A.  leaves  a  legacy  to 
**  the  children  of  B.  now  living,** 
— although  this  primarily  im- 
ports legitimate  children,  extrin- 
sic evidence  may  be  given  to 
show  that  the  only  children  of 
B.  living  were  ille^timate,  in 
which  case  they  will  take  the 
legacy  (Dover  v,  Alexander,  2 
Hare,  282 ;  so  where  the  gift  is 
to  the  children  of  a  deceased 
person  who  had  only  illegitimate 
children,  Edmunds  v.  Fessey, 
29  Beav.  233). 

(c)  A  testator  having  made  a 
settlement  upon  his  daughter  at 
her  marriage,  subsequently  leaves 
her  a  legacy  by  his  will.  To 
rebut  the  presumption  against 
double  portions,  declarations  by 
the  testator  that  he  intended  the 
legacy  to  be  in  addition  to,  and 
not  in  satisfaction  of,  the  pro- 
visions in  the  settlement  are 
admissible  {In  re  Tussaud,  9  Ch. 
D.  363,  0.  A.). 

Where  the  words  of  a  will 
were,  *'  I  give  and  bequeath  the 

residue  of  my  property  unto , 

and  I  appoint  A.  to  be  my  exe- 
cutor,*' evidence  of  declarations 
by  the  testator  that  A.  should 
take  the  property,  held  admis- 
sible, not  to  supply  the  blank,  but 
to  rebut  the  presumption  arising 
therefrom  against  theprimdfcuM 


InadmUsihU, 


Bide  V,  —  A.  by  his  will 
leaves  a  legacy  to  B.  of  "  some 
of  his  household  linen,  and  a 
handsome  gratuity," — the  gift 
is  void  for  uncertainty,  and  no 
extrinsic  evidence  is  admissible 
to  explain  it  (Peck  v.  Halsey,  2 
P.  Wms.  387  ;  Jubber  v.  Jubber, 
9  Sim.  503  ;  and  see  supra  as  to 
a  total  blank  in  a  will). 


A.  lodges  certain  securities  at 
a  bank  in  the  joint  name  of  him- 
self and  his  daughter.  After 
his  death  a  memorandum  dated 
fifteen  months  subsequently  to 
the  deposit  is  f  oimd,  in  which  he 
directs  the  securities  to  be 
applied  for  other  purposes.  This 
memorandum  is  not  admissible 
to  rebut  the  presumption  that 
the  money  is  a  gift  (O'Brien  v. 
Shell,  Ir.  E.  7  Eq.  255 ;  Williams 
V.  Williams,  32  Beav.  370  ;  aliter 
if  the  declarations  had  been 
made  contemporaneously  with 
the  deposit,  since  the  question 
is  what  the  intention  was  at  the 
time  of  the  transaction  and  not 
what  it  was  subsequently). 
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title  of  the  executor  to  the  undis- 
posed of  residue  (In  re  Bacon, 
Camp  V.  Coe,  31  Ch.  D.  460). 

A.  appoints  B.  executor  of  his 
will,  B.  at  the  time  owing  A.  a 
debt.  Though  at  law  the  debt 
is  discharged,  in  equity  it  con- 
tinues, and  in  order  to  rebut  the 
presumption  that  the  testator 
did  not  intend  to  forgive  the 
debt,  his  declarations  showing 
that  he  did  intend  during  his  life- 
time to  forgive  it  are  admissi- 
ble (Strong  V.  Bird,  L.  R.  18  Eq. 
315  ;  J»  r«  Applebee,  Leveson  v. 
Beales,  1891,  3  Ch.  422;  aliter 
if  the  declarations  had  merely 
manifested  an  intention  to  for- 
give the  debt  hy  wtU,  for  that 
would  have  been  to  make  a  parol 
wiU). 


BOOK  III. 

EFFECT  OF  EVIDENCE. 


CHAPTER  XLVI. 

PRESUMPTIONS  AND  ESTOPPELS. 

PRESUMPTIONS. — Presumptions  are,  as  we  have  seen, 
either  of  law  or  fact,  and  when  of  law  may  be  either  con- 
clusive, prcBSumptiones  juris  et  de  jv/re,  or  rebuttable,  prvt- 
sumptioTies  juris,  but  when  of  tajct,  prcesumptiones  hominis, 
are  always  rebuttable  {ante,  p.  2).  Mixed  presumptions  are 
those  which  are  partly  of  law  and  partly  of  fact. 

When  there  are  conflicting  presumptions  the  case  must 
be  determined  on  the  evidence  adduced  (K.  v.  Wiltshire, 
6  Q.  B.  D.  366). 

[Tay.  ss.  70-216 ;  Ros.  N.  P.  33-44  ;  Ros.  Cr.  Ev.  14-23 ; 
Powell,  70-1 10 ;  Steph.  arts.  85-89  ;  98-101 ;  Best,  ss.  296- 
471,  and  see  notes  to  first-mentioned  section  in  Chamber- 
layne's  Am.  ed. ;  Whart.  ss.  1 226-1 365  ;  Greenleaf,  14th  ed. 
S8.  T4-48,  and  editor's  notes  to  last  of  these  sections. 

Conclusive  Presumptions  of  Law. — The  modern  tendency 
of  courts  being  to  contract  the  range  of  all  arbitrary  rules 
affecting  the  weight  of  evidence,  and  to  leave  questions  of 
fact  to  be  determined  as  far  as  possible  by  the  probabilities 
of  the  particular  case,  many  presumptions  of  law,  which  in 
early  times  were  considered  absolute  and  indisputable,  have 
since  been  relegated  to  the  category  either  of  rebuttable 
presumptions  of  law,  or  of  mere  presumptions  or  inferences 
of  fact  (Best,  s.  307).  Indeed,  Dr.  Wharton  goes  so  far  as  to 
say  that  while  the  juris  etdejure  class  is  still  said  to  exist,  no 
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perfect  individual  of  the  class  is  to  be  found  (s.  1234).  In 
many  cases  these  so-called  conclusive  presumptions  are  rules 
which  belong,  properly  speaking,  to  the  various  branches  of 
substantive  law  and  not  to  the  law  of  evidence.  Thus,  the 
presumption  that  an  infant  under  seven  is  incapable  of  com- 
mitting a  felony,  or  that  all  men  know  the  law  (t.6.,  that  igno- 
rance of  law  is  no  excuse  for  crime),  belong  to  the  criminal  law. 

Mr.  Taylor  gives  the  following  instances,  amongst  many 
others,  of  matters  which  are  conclusively  presumed,  or  amount 
to  conclusive  evidence,  either  by  statute  or  common  law : — 

The  validity  of  any  composition  or  general  scheme  of 
arrangement,  when  certified  by  the  official  receiver  in  bank- 
ruptcy (Bankruptcy  Act,  1883,  s.  18,  sub-s.  9)  ;  the  validity 
of  the  valuation  list  for  the  time  being  in  force  under  the 
Valuation  Metropolis  Act,  1869,  s.  45 ;  ^e  payment  of  simple 
contract  debts  after  the  expiration  of  six  years  (Statute  of 
Limitations,  21  Jac.  i,  c.  16 ;  the  statute  has,  however,  been 
held  not  to  discharge  the  debt,  but  merely  to  bar  the  re- 
medy). The  proposition  that  every  sane  person  intends 
the  probable  consequences  of  his  acts  (Mr.  Best  regards  this 
merely  as  a.  prcBsiMnptio  juris,  s.  305) ;  that  judicial  records 
are  correct  (see  an^,  pp.  276,  395,  399) ;  that  bonds  and 
other  specialities,  in  the  absence  of  fraud,  were  given  for 
good  considei*ation  (see  cmte,  p.  401) ;  and  that  ancient 
documents  were  duly  executed  (see  arUe,  pp.  369—370). 

Rebuttable  Presumptions  of  Law. — Disputable  pre- 
sumptions of  law  differ  from  presumptions  of  fact  in  the 
following  respects : — (i)  Presumptions  of  law  derive  their 
force  from  law;  while  presumptions  of  fact  derive  their 
force  from  logic.  And  though  many  of  the  former  have 
intrinsic  logical  weight,  being  indeed  derived  from  the 
latter,  yet  there  are  others  which  have  none.  Thus  it  is 
difficult  to  see  what  inherent  probability  there  is  that  a 
prisoner  who  has  been  committed  for  trial  is  innocent. 
(2)  A  presumption  of  law  applies  to  a  daasy  the  conditions 
of  which  are  fixed  and  uniform ;  a  presumption  of  fact 
applies  to  individucU  cases,  the  conditions  of  which  are  in- 
constant and  fluctuating.  Thus,  the  presimiption  of  death 
arises  whenever  seven  years'  unexplained  absence  is  proved ; 
but  when  it  is  necessary  to  establish  the  death  at  any  precise 
period  within  the  seven  years  the  question  must  be  decided 
on  the  evidence  adduced  in  each  specific  case  (see  infra). 
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(3)  Presumptioiis  of  law  are  drawn  by  the  Court  and  in  the 
absence  of  opposing  evidence  are  conclusive  for  the  party 
in  whose  favour  they  operate;  presumptions  of  fact  are 
drawn  by  the  jv/ry^  who  may  disregard  them  however 
cogent.  [Qreenleaf,  note  to  s.  48,  14th  ed. ;  Whart. 
B.  1 137  ;  Best,  8.  304;  Tay.  s.  iii.] 

In  practice,  however,  these  distinctions  are  by  no  means 
easy  to  apply ;  and  the  line  of  demarcation,  even  when 
visible,  is  often  overlooked.  A  presumption  which  is  re- 
garded by  some  judges  and  text- writers  as  one  of  law,  is 
treated  by  others  as  one  of  fact ;  nay,  the  same  judges  not 
unfrequently  at  different  times  place  the  same  presumption 
in  different  categories  (Tay.  s.  1 1 1 ). 

The  chief  function  of  a  rebuttable  presumption  of  law  is 
to  determine  upon  whom  the  burden  of  proof  rests,  using 
that  term  in  the  sense  of  introducing  evidence  {ante,  p.  1 5). 

The  following  are  some  of  the  chief  presumptions  usually 
included  under  this  head  : — 

LegUvmacy, — It  is  a  rebuttable  presumption  of  law  that 
a  child,  born  during  lawful  wedlock,  is  legitimate ;  and  this 
presumption  can  only  be  displaced  by  a  strong  preponder- 
ance of  evidence,  and  not  by  a  mere  balance  of  probabili- 
ties (Bosvile  V,  A.-G.,  12  P.  D.  177  ;  Bumaby  v.  Baillie,  42 
Ch.  D.  282 ;  Hawesv.  Draeger,  23  Ch.  D.  173). 

Proof  that  access  between  husband  and  wife  at  the  neces- 
sary time  was  impossible,  or  highly  improbable,  will  suffice 
to  rebut  the  presumption  {id.)  ;  and  with  the  same  object 
not  only  the  conduct  of  the  parties,  but  the  family  treatment 
and  reputation  on  the  subject  are  also  admissible  {arUe,  pp.  53, 
199,  255).  The  direct  testimony  and  declarations  of  the 
parents,  however,  cannot,  as  we  have  seen,  be  received; 
unless  indeed  such  declarations  be  tendered  merely  as  a 
part  of  their  general  conduct  and  not  as  evidence  of  the 
facts  stated  {antey  p.  97). 

If  there  is  no  proof  that  the  child  of  a  married  woman 
was  born  d/u/ring  the  marriage,  no  presumption  of  legitimacy 
will,  it  seems,  arise  (Eobinson  v.  Buccleuch,  S.  J.  vol.  xxxi. 
p.  329,  per  C.  A.) ;  and  if  the  child  is  proved  to  have  been 
born  more  than  nine  months  after  the  husband  and  wife 
have  been  judicially  separated,  it  will  be  presumed  to  be 
illegitimate  (Hetherington  v,  Hetherington,  12  P.  D.  112). 

Ma/rricbge, — A  primd  fade  presumption   of  an   equaUy 
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strong  character  is,  except  in  cases  of  bigamy  or  petitions 
for  damages  for  adultery,  made  by  law  in  favour  of  the 
validity  of  a  marriage  proved  to  have  been  celebrated  de 
facto  (Piers  v.  Piers,  2  H.  L.  0.  331 ;  Sastry  Veleider  r. 
Sembecutty,  6  App.  Cas.  364).  And  persons  living  together 
ostensibly  as  man  and  wife  will,  on  grounds  of  morality  and 
decency,  be  presumed  to  ;be  such,  unless  the  contrary  is 
clearly  proved  {id,. ;  Doe  v.  Fleming,  4  Bing.*  266 ;  Collins  v. 
Bishop,  48  L.  J.  Ch.  31 ;  ainJte^  p.  50). 

Death, — A  person  who  has  not  been  heard  of  for  semen 
y eon's  by  those  who,  if  he  had  been  alive,  would  be  likely  to 
have  heard  of  him,  is  presumed  to  be  dead ;  but  there  is  no 
presumption  as  to  the  time  during  the  seven  years  at  which 
he  died  (Inre  Phen^*s  Trusts,  5  Oh.  App.  139;  /n re Lewes's 
Trusts^  6  Ch.  App.  357 ;  In  re  Rhodes,  36  Ch.  D.  586 ;  R.  v. 
Lumley,  L.  R.  i  C.  C.  R.  196;  and  see  a  series  of  articles 
on  this  presumption  in  the  S.  J.  Feb.  15, 1890,  et  seq^. 

It  has  been  said  that  there  is  a  further  presumption  to 
the  effect  that  an  unmarried  man  who  has  not  been  heard 
of  for  seven  years  will  be  presumed  to  have  died  without 
issue  (see  Powell,  6th  ed.  106,  citing  Seton  on  Decrees, 
2nd  ed.  975,  and  Be  Harding,  Times,  May  28th,  1891  ; 
contrcty  Greaves  v.  Greenwood,  2  Ex.  D.  289). 

There  is  no  presumption  of  law  as  to  priority  of  death  where 
two  or  more  persons  have  perished  in  the  same  catastrophe  3 
the  question  being  purely  one  of  evidence  {ante,  p.  53). 

Innocence, — In  the  absence  of  evidence,  innocence  of 
crime  is  presumed  by  law ;  the  burden  of  proof  is  cast  upon 
the  party  asserting  criminality  {a/nte,  pp.  16-17),  and  its 
commission,  whether  the  question  arises  in  criminal  or 
civil  cixses,  must  be  proved  not  by  a  mere  preponderance  of 
evidence,  but  beyond  a  reasonable  doubt  (Tay,  ss.  11 2-1 18; 
Steph.  art.  94 ;  a/nte,  p.  3). 

Omnia  prcesumuntur  rit^  esse  acta, — ^This  presumption, 
which  is  nearly  akin  to  that  of  innocence,  is  chiefly  applied 
to  judicial  and  official  acts  ;  and,  though  sometimes  conclu- 
sive (see,  e.g.,  as  to  the  correctness  of  records,  and  the  due 
execution  of  ancient  dociunents,  supra),  is  in  general  only 
rebuttable.  Thus,  the  constaiit  performance  of  divine 
sei*vice  from  an  early  period  in  a  chapel  raises  a  presump- 
tion of  its  due  consecration  (Rugg  v,  Kingsmill,  L.  R. 
I  Ad.  &  Ec.  343  ;  R.  v.  Cresswell^  i  Q.  B.  D.  446  ;  ante,  p.  49). 
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So  common  instances  of  the  presumption  in  its  rebuttable 
form  occur  with  respect  to  the  validity  of  a  person's  appoint- 
ment to  a  public  office,  from  his  acting  therein  {a/nte,  p.  49) ; 
and  as  to  the  due  execution  of  deeds  and  wills  (infra). 
rXay.  ss.  143-149;  Best,  ss.  353-3^5;  Powell,  83-99; 
K06.  N.  P.  43-44.] 

Presiumptions  ejecting  Documents. — Date:  It  is  a  general 
primd  facie  presumption  that  all  documents  were  made  on 
the  day  they  bear  date.  When,  however,  there  is  reason  to 
apprehend  fravd  or  coUnsion  (Tay.  s.  169 ;  Steph.  art.  85  ; 
a/ntey  p.  39)  ;  or  when  an  indorsement  made  by  a  deceased 
person  upon  an  instrument  is  used  for  the  purpose  of 
defeating  a  plea  of  the  Statute  of  Limitations,  independent 
evidence  may  be  required  that  the  writing  was  made  at  the 
time  it  bears  date  {id, ;  ante,  p.  168).  As  to  the  presump- 
tions respecting  sealing,  ddivery,  and  attestation,  see  ante, 
p.  362  ;  and  as  to  those  respecting  alterations,  pp.  367-368. 

Equitable  Presimiptions, — It  is  beyond  the  scope  of  the 
present  work  to  enter  at  large  upon  this  subject ;  but  a  few 
of  the  more  common  equitable  presumptions — e.g.,  those  as 
to  dovMe  portions,  satisfaction,  ademption,  and  cu/mulation 
of  legacies — have  already  been  referred  to  in  connection 
with  the  admissibility  of  extrinsic  evidence  to  rebut  an 
equity  (see  ante,  p.  418-419). 

Presumptions  of  Fact. — Presumptions  of  fact  are,  as  we 
have  seen,  simply  logical  inferences  of  the  existence  of  one 
fact  from  the  proof  of  another.  They  are  the  inferences  or 
presumptions  which  render  circumstantial  evidence  admis- 
sible, and  have  already  been  considered  at  length  under 
the  head  of  relevancy  and  relevant  facts. — Presumptions  of 
fact  of  the  more  cogent  kind  will,  as  we  have  seen,  shift  the 
burden  of  proof,  no  less  than  rebuttable  presumptions  of 
law  {ante,  p.  16). 

ESTOPPELS. — An  estoppel  is  a  rule  of  law,  or,  in  some 
cases,  of  evidence  merely,  by  which  a  party  is  precluded  from 
denying  the  existence  of  a  given  state  of  facts  which  he  has 
previously  asserted. 

Estoppels  are  sometimes  treated  under  the  head  of  con- 
clusive presumptions  of  law  (Tay.  s.  89)  ;  and  sometimes  as 
being  in  the  nature  of  solemn  admissions  (2  Sm.  L.  C.  8th 
ed.  801),  or  conclusive  evidence.     They  are,  however,  dis- 
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tinguisLable  from  each  of  these — e.g,^  from  the  first  named, 
in  that  an  estoppel  may  be  waived  by  the  party  in  whose 
favour  it  operates  {cmtey  p.  282 ;  Scarf  v,  Jardine,  7  App. 
^^-  345) ;  from  the  second  as  well  as  the  first,  in  that  it 
cannot  in  general  be  taken  advantage  of  by  strangers ;  and 
from  the  third  in  that  the  conclusiveness  of  evidence  may 
result  from  mere  logical  cogency,  and  when  it  results  from 
some  rule  of  law  it  operates  indifferently  for  or  against  all 
persons. 

Estoppels  are  of  three  kinds:  (i)  By  Eecord;  (2)  By 
Deed ;  and  (3)  By  Conduct.  When  falling  under  the  first 
and  second  heads  they  must  be  pleaded  if  there  be  an  oppor- 
tunity of  pleading  them,  otherwise  they  will  be  deemed 
to  be  waived ;  and  they  must  generally  be  mutval — i.e.,  both 
parties  must  be  bound  or  neither  will  be ;  strangers  not 
being  allowed  to  take  advantage  of  such  estoppels.  When 
falling  under  the  third  head  they  need  not  be  pleaded  (Tay. 
s.  92  ;  sed  qu.y  perhaps,  under  the  present  practice) ;  and  need 
not  always  be  mutual.  Estoppels  by  record  and  deed,  and 
many  of  those  arising  from  conduct,  may  more  conveniently 
be  treated  as  rules  of  substantive  law  than  of  evidence. 

Tlxere  is  one  general  rule  which  appHes  to  all  estoppels 
alike — ^they  cannot  override  the  general  law  of  the  land 
(Oabab^,  p.  1 23V  Thus,  where  writing  is  required  by  statute, 
no  estoppel  will  cure  the  defect  (Hunt  v,  Wimbledon  Local 
Board,  4  C.  P.  D.  48).  So  a  judicial  record  (or^,  p.  276) 
or  deed  (infra)  may  always  be  impeached  for  fraud  or 
illegality.  And  the  same  is  true  as  to  incapacity  of  parties 
— e,g,y  a  married  woman,  precluded  from  contracting  by 
reason  of  coverture  is  not  bound  by  her  representation  that 
she  is  single  (Cannam  v.  Farmer,  3  Ex.  698);  nor  is  an 
infant  by  his  representation  that  he  is  of  full  age;  for 
though  he  is  liable  in  equity  }k)  restore  any  advantage  gained 
thereby  he  is  under  no  obligation  to  perform  the  contract 
(Pollock  on  Contracts,  5th  ed.  74-75,  where  this  distinction 
is  clearly  drawn).  Similarly,  a  corporation  is  not  estopped 
as  to  acts  which  are  vUra  vires  (British  Mutual  Banking 
Co.  V,  Chamwood,  18  Q.  B.  D.  714). 

[Tay.  ss.  89-103  ;  Best,  ss.  532-545,  and  see  note  to  the 
first-mentioned  section  in  ChamberlaynQ^s  Am.  ed. ;  Powell, 
248-282;  Steph.  arts.  102—105;  note  xxxviii.;  Everest 
and  Strode  on  Estoppel ;  Cababe  on  Estoppel.] 
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Estoppels  by  Record. — The  chief  of  these  are  judgments^ 
the  conclusiveness  of  which  has  already,  for  convenience 
Rake,  been  considered  in  conjunction  mth  their  admissibility 
(see  fully,  ante^  pp.  274-350). 

An  estoppel  by  record  is  also  probably  created  by  letters 
patent  between  the  Crown  and  the  grantee,  but  this  will 
not  extend  the  benefit  of  the  estoppel  to  all  her  Majesty's 
subjects  (Cropper  v.  Smith,  26  Ch.  D.  712). 

Estoppels  by  Deed. — ^Where  a  man  has  entered  into  a 
solemn  engagement  by  deed  under  his  hand  and  seal  as  ta 
certain  facts,  he  is  not  permitted  to  deny  any  of  the  facts 
which  he  has  so  asserted  (Bowman  v,  Taylor,  2  A.  d^  E.  291, 
pej*  Taunton,  J.). 

This  rule  must,  however,  be  received  with  the  following 
qualifications : — 

(i)  Ths  estoppel  only  applies  between  parties  and  privies^ 
and  in  auctions  on  the  deed. — It  does  not  apply  to  actions- 
on  collateral  matters  even  between  the  same  parties  (Ex  parte 
Morgan,  In  re  Simpson,  2  Ch.  D.  72) ;  nor  does  it  apply  in 
general  to  proceedings  between  strangers,  or  a  party  and  a 
stranger  (Tay.  s.  99;  ante,  p.  397.) 

The  rule  as  to  mutuality  is  relaxed  in  the  case  of  a  Deed- 
poll,  since  only  the  maker  and  his  privies  are  intended 
to  be  bound  thereby  (Tay.  s.  99) ;  while  even  in  the  case 
of  an  Indentwre,  one  party  alone  may  sometimes  be  bound 
— e,g,,  where  he  has  gained  an  action  or  some  other  advan- 
tage on  the  footing  of  a  given  construction  of  the  deed,, 
he  is  estopped  from  afterwards  setting  up  a  different  con- 
struction thereof  (Gandy  v.  Gandy,  30  Ch.  D.  57 ;  Roe  v. 
Mutual  Loan  Funa,  19  Q.  B.  D.  347 ;  Marshall  v.  Berridge, 
19  Ch.  D.  233 ;  see  also  as  to  recitals  in  indentures,  infra,) 

(2)  No  estoppel  arises  upon  recitals  or  descriptions 
which  are  either  immaterial  or  not  intended  to  hind, — 
With  regard  to  the  materiality  of  a  recital  the  following 
conditions  must  exist  in  order  to  raise  an  estoppel: — 
(i)  There  must  be  a  distinct  statement  of  some  material 
particular  fact  {e.g,,  in  a  grant  of  land  by  A.,  a  covenant 
that  he  had  power  to  grant  will  not  create  an  estoppel, 
though  a  statement  that  he  was  seised  of  the  legal  estate 
would,  Greneral  Finance  Co.  v.  Liberator  Soc.  10  Oh,  D.  1 5) ; 

(2)  a  contract  made  with  reference  to  such  statement ;  and 

(3)  an  action  founded  upon,  or  brought  to  enforce  the  rights 
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arising  out  of,  the  instrument  (Carpenter  v,  Buller,  8  M.  & 
W.  212;  Ex  parte  Morgan,  In  re  Simpson,  supra;  Tay. 
ss.  96-98  ;  ante,  p.  399).  If  these  conditions  concur,  indeed, 
a  recital  in  an  instrument  not  under  seal  will  estop  (id.), 

A  recital,  however,  binds  all  the  parties  to  the  deed  only 
when  upon  the  construction  of  the  instrument  the  statement 
appeal's  to  be  one  which  all  have  agreed  to  admit  as  true ; 
if  it  is  intended  to  be  the  statement  of  one  party  only,  he 
alone  is  estopped  (Stronghill  v.  Buck,  14  Q.  B.  787  ;  Young 
V.  Eaincock,  7  C.  B.  310 ;  Blackball  v.  Gibson,  2  L.  R.  I. 

49)- 

Where  the  recital  is  of  another  deed  or  document,  the 

former  is  not  secondary  but  primary  evidence  of  the  latter, 
and  constitutes  a  muniment  of  title  which  cannot  be  contro- 
verted (Tay.  s.  98) ;  but  this  applies  only  to  so  much  of  the 
deed  as  is  actually  recited ;  the  other  portions  must  be 
proved  in  the  ordinary  way  (Gillett  v,  Abbott,  7  A,  &  E. 

783). 

Married  women  are  estopped  by  recitals  in  deeds  duly 
executed  and  acknowledged  by  them  (Jones  v.  Frost,  L.  R. 
7  Oh.  776);  but  not  infants  by  recitals  in  deeds  executed 
by  their  guardians  (Miller  v.  Harewood,  18  Ves.  274). 

The  mere  tender  of  the  engrossment  of  a  deed  for  execu- 
tion is  not  such  an  admission  as  amounts  to  an  estoppel 
(BuUey  v.  BuUey,  L.  R.  9  Oh.  739). 

(3)  ^0  estoppel  where  deed  is  tainted  hy  fraud  or  illegality, 
— As  we  have  already  seen,  a  party  to  a  deed  is  not  pre- 
cluded from  impeaching  it  on  the  ground  of  fraud,  duress, 
infancy,  or  the  like  {ante,  p.  398) ;  so  where  both  parties 
know,  or  have  the  means  of  knowing,  that  it  was  executed 
for  an  immoral  purpose,  or  in  contravention  of  any  statute, 
or  of  public  policy,  neither  party  will  be  estopped  from 
proving  these  facts,  although  the  effect  may  be  to  enable 
either  to  take  advantage  of  his  own  wrong  (Tay.  s.  93). 

(4)  -4  deed  which  can  take  effect  by  interest  shall  not  he 
constrv^d  to  take  effect  hy  estoppel  (Doe  v.  Barton,  1 1  A.  <k 
E.  311). — Th\is,  if  a  party  leases  premises  to  another  for  a 
longer  term  than  he  himself  possesses,  it  only  enures  to  the 
extent  of  his  own  interest  and  no  further  {id,;  Doe  v.  Seaton, 
2  C.  M.  &  R.  730) ;  but  where  he  leases  premises  to  which 
he  has  no  title,  this  will  estop  the  parties  to  the  deed  from 
alleging  his  want  of  title — i.e.,  as  the  lease  cannot  enure 
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by  interest  it  will  by  estoppel ;  should  he,  however,  subse- 
quently purchase  the  land,  the  lease  which  originally  enured 
by  estoppel  will  be  converted  into  a  lease  in  interest,  and 
his  heir  or  assignee  will  be  bound  thereby  equally  with  the 
lessee  and  his  assignees  (Tay.  s.  loo ;  Webb  v,  Austin,  7 
M.  (b  G.  701 ;  Sturgeon  v,  Wingfield,  15  M.  &  W.  234). 

Estoppels  by  Conduct. — Estoppels  by  conduct,  or,  as  they 
are  still  sometimes  called,  estoppels  by  matter  in  pais,  were 
anciently  acts  of  notoriety  not  less  solemn  and  formal  than 
the  execution  of  a  deed,  such  as  liveiy  of  seisin,  entry, 
acceptance  of  an  estate,  and  the  like  ;  and  whether  a  party 
had  or  had  not  concurred  in  an  act  of  this  sort  was  deemed 
a  matter  which  there  could  be  no  diflB.culty  in  ascertaining, 
and  then  the  legal  consequences  followed  (Lyon  v,  Beed, 
13  M.  (b  W.  309).  The  doctrine  has,  however,  in  modem 
times  been  extended  so  as  to  embrace  practically  any  act  or 
statement  by  a  party  which  it  would  be  unconscionable  to 
permit  him  to  deny.  The  rule  has  been  authoritatively 
stated  as  follows  : — "  Where  one  by  his  words  or  conduct 
wilfvUy  causes  another  to  believe  the  existence  of  a  certain 
state  of  things  and  induces  him  to  act  on  that  belief  so  as 
to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  the  same  time  "  (Picard  v.  Sears,  6  A.  &  E. 
469).  And  whatever  a  man's  real  intention  may  be,  he  is 
deemed  to  act  wilfully  "if  he  so  conducts  himself  that  a 
reasonable  man  would  take  the  representation  to  be  true, 
and  believe  that  it  was  meant  that  he  should  act  upon  it " 
(Freeman  v,  Cooke,  2  Ex.  654 ;  McKenzie  v,  British  Linen 
Co.  6  App.  Oas.  82  ;  Carr  v,  London  and  N.  W.  Ry.  Co.  L.  R. 
10  C.  P.  316  ;  Seton  v,  Lafone,  19  Q.  B.  D.  68 ;  Coventry 
V,  Great  Eastern  Ry.  Co.  12  Q.  B.  D.  776). 

An  estoppel  by  conduct  may  arise  either  from  agreement, 
misrepresentation,  or  negligence. 

{a)  From  Agreement, — ^The  agreement  may  be  ea^ess — 
e,g,,  where  the  plaintiff  had  obtained  a  reduction  in  the  rate 
for  the  carriage  of  his  horses  by  a  declaration  that  their 
value  did  not  exceed  ;;^io  each,  he  was  estopped  in  an 
action  against  the  defendants  for  injury  to  the  horses,  from 
disputing  that  their  value  was  greater  than  that  sum 
(McCance  v.  London  and  N.  W.  Ry.  Co.  34  L.  J.  Ex.  39) ;  or 
it  may  be  implied  from  the  conduct  of  the  parties,  or  the 
nature  of  the  transaction  (Cababe  on  Estoppel  by  Conduct). 
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Instances  of  estoppels  arising  from  agreement  implied 
from  the  conduct  of  the  parties,  occur  in  those  cases  in  which 
a  company  is  precluded  from  denying  the  validity  of  its  own 
share  certificates,  even  though  they  have  heen  forged  by  the 
secretary  (Shaw  v.  Port  Philip  Mining  Co.  13  Q.  B.  D. 
103;  Powell,  264-266).  But  a  mere  provisional  certifica- 
tion creates  no  estoppel  against  the  company  (Bishop  v, 
Balkis  Co.  25  Q.  B.  D.  512);  nor  does  a  blank  transfer 
estop  the  owner  from  proving  his  title  as  against  a  third 
party  who  has  advanced  money  on  the  shares  (Colonial 
Bank  v.  Cady,  15  App.  Cas.  267).  The  following  are  the 
chief  cases  in  which  an  estoppel  arises  from  the  nature  of 
the  transaction  itself : 

Lomdlord  cmd  Tenant, — A  landlord  who  has  granted  a 
lease,  whether  by  deed  or  not,  is  estopped  from  alleging  his 
want  of  title  to  the  premises.  And  conversely,  a  tenant  or 
lodger  or  the  alienee  of  either,  cannot,  during  his  possession 
of  the  premises,  deny  his  landlord's  title  at  the  time  of  entry 
(Balls  V.  Bestwood,  2  Camp.  12 ;  Doe  v.  Mills,  2  A.  <k  E. 
17).  But  the  tenant  may  show  that  such  title  has  expired 
(England  v,  Slade,  4  T.  E.  682);  or  that  a  pai'cel  of  land 
about  which  he  and  the  lessor  are  disputing  was  never  com- 
prised in  the  lease  at  all  (Clark  v.  Adie,  2  App.  Cas.  435, 
per  Lord  Blackburn ;  Cabab^,  24) ;  or  that  he  has  been 
evicted  by  title  paramount  to  his  landlord's  (Gouldsworth  v. 
Knights,  1 1  M.  &  W.  344).  Mere  receipt  or  payment  of 
rent,  however,  though  raising  a  strong  presumption  of 
tenancy,  does  not  of  itself  operate  as  an  estoppel  (Knight  v. 
Cox,  18  C.  B.  64s ;  Crawford  v.  Gillmor,  30  L.  R.  I.  238). 
[Tay.  ss.  101-108  ;  Powell,  255-256 ;  Steph.  art.  103]. 

Bailor  and  Bailee. — A  bailee  is  estopped  from  denying 
that  his  bailor  had  at  the  time  of  the  bailment  authority  to 
make  it  (Gosling  v.  Bimie,  7  Bing.  338) ;  but  when  the 
bailee  is  evicted  by  title  paramount  he  can,  with  the  con- 
sent  of  the  evictor,  set  up  the  latter's  title  against  the 
bailor  (Biddle  v.  Bond,  6  B.  &  S.  225  ;  Bogersv.  Lambert,. 
24  Q.  B.  D.  573). 

Licensor  amd  Licensee, — A  licensee  of  a  patent  cannot 
dispute  the  validity  of  the  patent  as  against  the  licensor. 
But  he  may  show  that  what  he  has  done  does  not  fall 
within  the  scope  of  the  patent,  and  may  refer  to  former 
patents  to  show  what  is  the  proper  construction  of  the* 
patent  in  question  (Clark  v.  Adie,  2  App.  Cas.  413)  ;  nor  is< 
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he  estopped  from  disputing  its  validity  against  an  assignee 
who  ha^  not  bought  on  the  faith  of  the  statements  in  the 
patentee's  petition  to  the  Crown  (Cropper  v.  Smith,  26 
Ch.  D.  700.) 

Principal  amd  Agent. — Similarly  an  agent  is  estopped 
from  disputing  the  title  of  his  principal  (Dixon  v.  Hamond, 

2  B.  (b  Aid.  310). 

As  to  estoppels  between  the  cuxeptor  of  a  hill  of  exchcmge 
and  a  holder  in  dtie  cov/rae,  see  Bills  of  Exchange  Act,  1882, 

fiB.  S4»  55- 

{h)  From  Mierepresentoition  or  Negligence. — ^An  estoppel 

by  conduct  may  arise  from  an  untrue  representation  of  fact, 
not  only  when  fraudulently,  but  even  when  innocently,  made 
(Vaglisuio  t7.  Bank  of  England,  1891,  A.  C.  107;  Low  v. 
Bouverie,  1891,  3  Ch.  82  \  Colonial  Bank  v.  Cady,  15  App. 
Cas.  267).  And  conduct  by  negligence,  omission,  or  even 
silence,  where  there  is  a  duty  cast  upon  the  person  to  dis- 
close the  truth,  may  often  have  the  same  effect  {id. ;  Free- 
man V.  Cooke,  aupra^  and  cases  cited  therewith ;  Arnold  v. 
Cheque  Bank,  i  C.  P.  D.  578 ;  Johnson  v.  Credit  Lyonnaise, 

3  C.  P.  D.  32). 

In  order  to  raise  such  an  estoppel  the  following  con- 
ditions are  necessary : — (i)  There  must  be  a  representa- 
tion of  fact,  a  mere  statement  of  intention  is  insufficient 
(Citizens'  Bank  of  Louisiana  v.  Bank  of  New  Orleans,  L.  K. 
6  H.  L.  352)  ;  and  it  must  be  clear  and  unambiguous  (Low 
V.  Bouverie,  supra).  (2)  There  must  have  been  an  inten- 
tion or  conduct  raising  a  reasonable  presumption  thereof, 
that  the  injured  party  was  meant  to  act  upon  the  represen- 
tation as  true  (Freeman  v.  Cooke,  supra;  McKenzie  v. 
British  Linen  Co.  supra;  Seton  v,  Lafone,  supra). 
-(3)  There  must  have  been  a  detriment  suffered  by  the  party 
relying  on  the  estoppel  (McKenzie  v.  British  Linen  Co., 
Mi/prc^.  And  (4)  The  mis-statement  or  negligence  must 
have  been  the  proximate  cause  of  the  detriment  (Baxen- 
4ale  V.  Bennett,  3  Q.  B.  D.  525 ;  Mayor,  (fee,  of  Staple  of 
England  v.  Bank  of  England,  21  Q.  B.  D.  160),  or, 
perhaps,  more  strictly,  of  the  error  which  caused  the  detri- 
ment (Swan  V.  North  British  Australasian  Co.,  2  H.  &  C. 
175  ;  Vagliano  v.  Bank  of  England,  supra;  Cababe  p.  145). 

[Cabab^  on  Estoppel  by  Conduct ;  Everest  k  Strode  on 
Estoppel,  239-390;  Tay.  ss.  839-856;  Ros.  N.  P.  77.] 
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ABSTBACTS,  when  admiBsible  as  secondary  evidenoe,  374 

ACTING  IK  A  CAPACITY,  when  leleTant  to  prove  title,  49 

ACCOBiP ANTING  FACTS,  when  admissible  as  part  of  transaction,  25 

ADDEE8S  TO  THE  CROWN.  admissibUty  of;  213 

ADMINISTRATION,  LETTERS  OF,  admissibiUty  of,  300 
proof  of,  388 

ADMISSIONS— 

for  purposes  of  trial,  6 

by  conduct,  52, 147-153 

as  eyideoce  of  truth  of  feusts  stated,  121-146 

definition  of  such  admissions,  121, 122 

principle  of  their  reception,  r22 

(i)  when  and  to  whom  such  admission  may  be  made,  122 

(2)  circumstances  of  the  admission,  123 

admissions  without  prejudice,  123 
admissions  under  compulsion,  124 

(3)  whole  statement  must  be  taken,  124 

admissions  containing  hearsay  or  opinions,  124 

(4)  matters  provable  by  admission,  124-126 
persons  whose  admissions  may  affect  a  party,  129  -146 

nominal  and  real  parties,  129 

predecessors  in  title,  130- 133 

partners,  joint-contractors,  and  associates,  133-137 

agents  and  referees,  128-146 

agents'  admissions  as  to  past  facts,  128 

reports  to  principal,  128 

amnissions  by  officers  of  corporation,  128 

workmen,  140 

shopmen,  140 

land  agents,  140 

consignor  and  consignee,  140 

wife,  140 

solicitor,  141 

counsel,  142 

ship's  officers,  144 

referee,  145 
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AI)MlQSI0V8~-conHiiued, 
miflcellaneoiu  cases,  146 

bankrupt  and  creditors,  146 
Sheriff  and  Under-sheriff,  146 
arbitrator  and  parties,  146 
of  adultery  in  aiTorce  cases,  privileged,  115 
are  primary  evidence  of  documents,  125,  360 

ADULTERY,  ADMISSIONS  OP,  privUeged,  115 

ADVERSE  WITNESS,  may  be  discredited,  89,  352 

AFFAIRS  OF  STATE,  evidence  as  to,  excluded  by  public  policy,  93 

AFFIDAVIT  evidence,  when  may  be  given  by  agreement,  327 
in  Admiralty  Courts,  328 
by  order  of  Court,  328 

AFFIRMATION.    See  Oaths,  336 

AGENCY.    See  Agbvts,  40 

similar  facts  admissible  to  prove,  71 

AGENTS,  ACTS  OF,  when  principal  bound  by,  40 
admissions  by,  138-146 

ALIBI,  when  relevant,  60 

similar  facts  admissible  to  rebut,  77 

ALMANACS,  admissibility  and  proof  of,  10,  252 

ALTERATIONS  IN  DOCUMENTS,  rules  as  to,  366-368 

AMENDMENT,  POWER  OP  COURT  AS  TO,  in  civU  cases,  11 
in  criminal  cases,  12 

ANCIENT  DOCUMENTS,  proof  of,  369 

ANCIENT  POSSESSION,  expired  leases.  &c.,  admissible  to  prove,  50 

ARBITRATOR,  disclosures  by,  96 
admissions  by,  146 
admissibility  of  award  of,  302 
proof  of  award  of,  390 

ART,  opinions  of  experts,  admissible  on  questions  of,  256 

ARTICLES  OF  WAR,  judicially  noticed,  17 

ASSOCIATES,  admissions  by,  133 

ATHEISTS,  TESTIMONY  OF,  when  received,  223 

ATTENDANCE  OF  WITNESSES.    See  Wititbss,  311 

ATTESTATION  OF  DOCUMENT,  362-366 

AWARDS,  admissibility  of,  302 
proof  of,  •^qo 

BAILEE,  estoppel  by,  429 

BANKERS'  BOOKS,  admissibility  and  proof  of,  9,  245 

BANKRUPT,  admissions  by,  146 

BANKRUPTCY,  admissibility  of  proceedings  in,  296 
proof  of  proceedings  in,  388 

depositions  of  deceased  persons  in,  331 

BELIEF.     See  Opiitions,  254 
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BELIEVEltS,  testimony  of,  322 

diflferent  forms  of  oath  of  different  sects  of,  323,  324 
BIAS,  may  be  proved  to  discredit  witness,  87 

BILLS  OP  EXCHANGE,  presumptions  as  to  alterations,  Ac,  in,  367 
BILLS  OF  SALE,  proof  of,  392 
BIETH.    See  Pbdioebb  aitd  Public  EBaiSTSBS 
BLANKS  IN  DOCUMENTS,  rules  as  to,  366,  368 

BUEDEN  OF  PEOOF,  general  rule  is,  that  he  who  affirms  must  prove,  14 
Exceptions:  ^  ^ 

(1)  when  there  exists  a  disputable  presumption  of  law  in  favour  of 

a  party,  16 

(2)  when  the  fact  asserted  is  peculiarly  within  his  opponent's  know- 

ledge, 16 

BUSINESS,  declarations  in  course  of,  175 

CERTIFICATES,  admissibiUty  of,  238, 244 
proofof,  384,  387 

CEETIFIED  COPIES,  what  are,  373 

CHAJBACTEB,  when  in  issue,  may  be  proved  by  direct  evidence,  8i 
when  not  in  issue,  generally  inadmissible,  81 
exceptions — 

(a)  character  of  parties,  81 
of  prisoner,  81 
of  prosecutor,  82 
to  affect  damages,  83 
(6)  character  of  witnesses,  84 

CHAETEES,  proof  of,  381 

CHAETS  AND  MAPS,  admissibiUty  of,  251 
proof  of,  9,  251 

CHILDEEN,  testimony  of,  320 
unsworn  statements  by,  325 

CLEEGYMAN,  communications  to,  not  privileged,  109 

CLIENT  AND  SOLICITOE,  admissions  by,  141 
communications  between,  privileged,  100- no 

COLONIAL  JUDGMENTS,  &c.,  proofof,  390 

C03iPAN  Y,  liability  of,  for  acts  of  officers,  42 
registers  and  minute  books  of,  126 

COMPAEISON  OF  HANDWEITING,  48,  257,  269 

COMPELLABILITY  OF  WITNESSES,  322 

COMPETENCY  OF  WITNESSES,  319 

all  persons  competent  with  two  exceptions,  319 
(i^  exception  as  to  defective  intellect,  319 
(2}  exception  as  to  criminal  proceedings,  320 

COMPLAINTS  BY  INJURED  PARTY,  when  admissible,  51 
particulars  of,  when  may  be  proved,  52 

2E 
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COMPULSION  OF  WITNESS  TO  ANSWEE,  90 
pioteotion  on  ffrounds  of  public  policy,  93-9^ 

on  groun£  of  privilege,  99-116 
to  answer  questions  put  in  crose-eramination,  90,  356 

CONCEALMENT  OF  MATEBIAL  FACTS,  evidence  of  fraud.  65 

CONDUCT,  estoppel  bj,  437-430 

CONFESSIONS,  f>rincip1efl  of  reception  and  exclusion,  154 
burden  of  proving  oonfessbn  voluntary,  154 
(i)  wno  are  persons  in  authority,  155 

(2)  the  inducement,  156 

(3)  removal  of  the  inducement,  156 

(4)  flusts  discovered  in  consequence  of  inadmissible  confessions,  158 

(5)  to  and  by  whom  confessums  may  be  made,  159 

CONSIGNOR  AND  CONSIGNEE,  admissions  by,  140 
CONSPIBAC  Y,  acts  of  conspirators,  admissibility  of,  42 
CONSTITUENT  FACTS,  admissible  as  part  of  res  gegta,  24 
CONSTITUTIONAL  MATTEES,  judidaUy  noticed,  8 
CONSTEUCTIVE  NOTICE,  definition  and  examples  of,  64 

CONTEMPOBANEOUSNESS  of  declarations  which  are  part  of  res  guta^ 

26,28 
of  declarations  in  course  of  duty,  176 
of  entries  in  public  registers,  2x9 
of  documents  used  to  refresh  memoiy,  351 

CONTBADICTION  OF  WITNESSES,  90,  356 

COPIES,  di£ferent  kinds  of,  372-374 

(i)  Government  prmters'  copies,  372 

(2)  Government  Gasette  copies,  372 

(3)  sealed  by  foreign  States,  372 

(4)  exemplifications,  372 

(5)  office  copies,  372 

(6)  certified  copies.  373 

(7)  entries  in  registers,  373 

(8)  examined  copies,  373 

(9)  counterparts,  drafts,  and  abstracts,  374 

(10)  machine  and  printed  copies,  374 
copies  of  copies,  375 

COBONEBS,  depositions  before,  ^40 

COBPOBATION  BOOKS,  admissibiUty  of,  245 
proof  of,  384 

COBBOBOBATION  OF  WITNESSES,  &cts  admissible  for  purpose  of, 

85 
COUNSEL,  admissions  by,  6,  142 

COUNTEBPABTS,  when  admissible  as  primary  evidence,  360 
when  admissible  as  secondary  evidence,  374 

COUNTY  COUBT  PBOCEEDINGS,  proof  of,  389 

COUBSE  OP  EVIDENCE,  where  there  is  a  single  issue  only,  18 

where  there  are  several  issues,  18 
CBEDIBILITY  OF  WITNESS,  facts  admissible  to  affect  credit^  86-90 

CBEDIT,  modes  of  impeaching,  356 
re-establishing,  90,  356 
what  facts  admissible  as  affecting,  86 
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CEIMINAL  CASES,  rules  of  proof  generally  same  as  in  dvil  cases,  3 
exceptions,  3 

CEIiaNATING  QUESTIONS,  iii,  115 
principle  of  protection  from,  112 
scope  of  rule,  112 

oam  of  witness  not  conclusive,  112 
ciaxm  must  be  hondfide,  ii^ 
priyile^e  ceases  with  liability,  113 
exceptions  to  protection — 

Dy  statutes,  114 

b*7  contract  or  conduct,  115 

CEOSS-EXAMINATION,  liability  to,  353 
object  and  scope  of,  355 
leading  questions  in,  356 
assumptions  contrary  to  fact,  356 
compiOsion  to  answer  questions  in,  356 

CUSTODY  OF  DOCUMENTS,  what  is  proper,  370 
CUSTOM,  when  admissible  to  affect  documents,  47, 405, 408 

DAMAGES,  admissibility  of  character  to  affect,  83 
DEOLABATIONS,  accompanying  Acts,  25-28 
against  interest,  167 
principle  of  reception,  167 
(i)  the  interest,  167 

must  be  pecuniary  or  proprietary,  167 
statutes  of  limitations,  168 

(2)  personal  knowledge,  conipetency,  contemporaneousness,  168 

(3)  collateral  faets,  168 

(4)  extrinsic  proof,  169 
in  the  course  of  duty,  175 
principle  of  admission,  175 

(1)  the  duty,  175 

(2)  contemporaneousness,  176 

(3)  collateral  facts,  personal  knowledge,  contradiction,  176 

(4)  extrinsic  proof,  176 

AS  to  public  and  general  rights,  183 
principle  of  admission,  183 

(i)  what  are  matters  of  public  and  general  interest,  183 

(2)  competent  knowledge  of  declarants,  184 

(3^  lis  mota  and  interest,  184 

(4)  particular  facts,  corroboration,  185 

(5)  form  of  the  declarations,  185 
as  to  pedigree,  1^5 
principle  of  admission,  195 


li\  what  are  matters  of  pedigree,  195 


declarants  must  be  legitimately  related,  196 

(3)  competent  knowledge,  hearsay  upon  hearsay,  contemporaneous- 

ness, 197 

(4)  U8  mota  and  interest,  197 

(5)  form  of  the  declarations,  198 
in  cases  of  homicide,  205 
jprindple  of  reception,  205 

{vf  homicide  of  the  declarant,  205 

(2)  condition  at  time  of  declaration,  206 

J) 


(3)  competency  and  credibility  of  declarant,  206 
(4^  subject-matter  of  the  declaration,  207 
(5)  miscellaneous  conditions,  207 
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DECLARATIONS— conftnttee^. 
by  testators  as  to  their  wills,  209 

[i)  to  show  what  documents  constitute  the  will,  209 

)  to  establish  the  continued  existence  of  the  will,  209 
[3)  to  prore  (as  secondary  evidence)  the  contents  of  a  lost  will,  209 
principle  of  admission,  210 
declarations  of  intention,  distinction  as  to,  210,  409 

DEEDS,  EXECUTION  OF,  how  proved,  361 
estoppel  by,  425-427 

DEPOSITIONS  IN  FOBMEE  TEIAL8.  305-310 
principle  of  admission,  305 
fi^  former  trials,  306 

(2)  same  parties  or  privies,  306 

(3)  same  issues,  307 

(4)  opportunity  of  cross-examination,  307 
?5)  when  witness  is  incapable  of  bein(2f  called,  307 
{6)  proof  of  the  former  testimony,  308 

(7)  objections  to  the  evidence,  309 

DEPOSITIONS,  in  earlier  stages  of  same  trial,  327-344 
CrviL  Cases — 

(1)  affidavit  evidence  by  agreement,  327,. 

(2)  in  Admiralty  cases,  328 

(3)  by  order  of  the  Court,  328 

depositions  de  bene  ess4,  329 

(4)  depositions  in  bankruptcy,  331 

(5)  under  Merchant  Shipping  Acts,  331 

(6)  interrogatories,  332 

(7)  evidence  on  motion,  further  consideration,  and  in  chambers,  332 
Cbimikal  Cases — 

(i)  depositions  before  magistrates,  333 

(2)  to  perpetuate  testimony,  339 

(3)  before  coroners,  340 

(4)  of  witnesses  ^ing  abroad, 

(5)  taken  in  India,  342 

(6)  examination  of  prisoner,  not  on  oath,  342 

DISCREDITING  PARTY'S  OWN  WITNESS,  352 
DISOBEDIENCE  TO  PROCESS,  316 

DOCUMENTS— 

admissibility  of  contents  of  private  documents.    See  Heassat 

public  documents.     See  Public  DocuMEiirTS  , 

judicial  documents.    See  Judomeitts  [ 

proof  of  documents  generally,  359 

primary  evidence,  359 

execution  and  attestation,  361 

secondary  evidence,  372 

public  documents,  381 

judicial  documents,  387 

private  documents,  392 
admissibility  of  extrinsic  evidence  to  affect, 

to  supersede  or  contradict,  394-406  i 

to  explain,  406-419 

DRAFTS,  when  admissible  as  secondary  evidence,  374  1 

ENROLMENT  OF  DOCUMENTS,  proof  of,  369 
ESTOPPELS,  rules  as  to,  424-430 


^ 
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EVIDENCE,  definition  of,  i 
direct  and  circumstantial,  2 
Book  L — ^Pboduction  ov  EviDEsrcE,  1-20 
functions  of  judge  and  jury  as  to,  3 
objections  to,  and  new  trials  in  respect  of,  4 
unnecessary  as  to  matters  which  are  either — 
(a)  admitted  for  purposes  of  trial,  6 
(h)  judiciallv  noticed,  7 
must  be  confined  to  the  issue,  11 
the  best  must  be  given,  12 
course  of,  at  trial,  18 
Book  11. — Admissibility  op  Evidence — 
Part  I. — Facts. 

facts  in  issue :  relevancy,  21 

the  fact  or  transaction  m  issue  :  res  gestae,  24 

agency,  partnership,  conspiracy,  40 

facts  relevant  to  prove  main  fact,  47-59 

to  connect  parties  with  the  transaction,  60-62 
to  prove  states  of  mind,  63-68 
similar  facts,  when  directly  relevant,  69-75 

when  indirectly  relevant,  76-80 
character,  81 

facts  affecting  witnesses,  85-91 
documents,  92,  394 
excluded  by  public  policy,  93-98 
by  privilege,  99-116 
hearsay  generally  inadmissible,  117 
exceptions — 

(a)  admissions ;    statements  in  presence  of  parties ; 
confessions,  121-164 


(b\  statements  by  deceased  persons,  165-212 


statements  in  public  documents,  213-253 
reputation,  opinion  and  belief,  254-273 
judgments,  274 

other  judicial  documents,  300-310 
Part  II.— Witnesses. 
attendance  of,  311-318 

competency,  compellability,  oath,  and  affirmation,  319-326 
evidence  taken  before  trial,  320-344 

at  the  trial,  345-358 
examination,  cross-examination,  re-examination,  345-358 
Part  III. — ^Documents. 

proof    of;     primary   evidence;    execution   and   attestation; 

secondary  evidence,  359-380 
proof  of  particular  documents ;  public,  judicial,  and  private, 

381-29Q 
admissibiuty  of  extrinsic  evidence  to  affect,  394-417 
Book  III. — Epfect  op  Evidehce,  417 
presumptions,  417 
ostoppels,  423 

EXAMINATION  IN  CHIEF,  object  and  scope  of,  346 
leading  questions,  347 

groimd  of  exclusion  of,  347 

allowed  in  certain  cases,  347 
refreshing  memory,  348 

principle  of,  348 

what  documents  may  be  used  for,  349-352 
discrediting  party's  own  witness,  352,  353 


r 
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EXAMINATION  BY  JUDGE,  357 
EXAMINATION  OF  PBISONEB,  before  magUtrate,  342 
EXAMINED  COPIES.   See  Copies,  373 
EXECUTION  OF  D0CUMKNT8,  ppoo^  of.  361-368 
EXEMPLIFICATIONS.    Bee  Copibb,  372 
EXPEBTS,  opinions  of,  when  admissible,  255-268 

FACTS.    Bee  Eyidbvcb 

FINES  AND  BECOVEBIES,  proof  of,  391 

FOBEIGN  LAW  must  be  proved  by  experts.  256 

FOBEIGN  JUDGMENTS,  admissibiUty  of,  279-282 
proof  of,  390 

FOBMEB  TESTIMONY ;  admissibility  and  proof  of,  305-310,  327-344 

FBAUD,  £Eu;ts  relevant  to  prove,  65,  76 

FUNCTIONS  OF  JUDGE  AND  JUBY  as  to  evidence,  3 

FUBTHEB  CONSIDEBATION,  evidence  on,  332 

GAZETTES,  Government,  admissibility  of,  215 
proof  of,  9,  216 

GEOGBAPHICAL  MATTEBS,  judicially  noticed.  9 

GOOD  FAITH,  facts  rolevant  to  prove,  64 

GBAND  JUBOBS.  disclosures  by.  excluded,  97 

HANDWBITING,  proof  of,  by  comparison.  48,  49 
by  opinions  of  experts,  256 
by  opinions  of  non-experts,  269 
and  signature  of  documents.  361 

HBABSAY,  117-253 

original  evidence  and  hearsay  distinguished,  117 
principle  of  exclusion,  118 
scope  of  the  rule,  119 
exceptions — 
(a)  statements  by  or  to  parties,  121 
admissions,  121 
statements  in  presence  and  documents  in  possession  of  a 

party,  147 
confessions,  154 
(&)  statements  by  deceased  parsons,  165 
(i)  declarations  against  interest,  167 

(2)  in  the  course  of  duty,  175 

(3)  as  to  public  rights,  183 

(4)  ^  as  to  pedigree,  195 

(5)  dying  declarations  in  cases  ot  homicide,  205 

(6)  declarations  by  testators  as  to  their  wiUs,  20^ 

(0)  statements  in  public  documents — ^principle  of  a-lmission,  2x3 
(i)  statutes.  State  papers,  and  gazettes,  213 

(2)  public  registers,  217 

(3)  public  inquisitions,  surveys,  assessments,  and  roports,  S31 

(4)  official  certificates  and  licences.  238 

(5)  corporation,  company,  and  bankers'  books,  245 

(6)  published  histories^  maps,  and  tables,  251 
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HEABSAY  UPON  HEARSAY,  admissible  in  declarations  against  interest, 
i68 
as  to  pedigree,  197 

HI8T0BIES,  published,  admissibility  of,  251 

HOMICIDE,  dying  declarations  as  to,  205 

HUSBAND  AND  WIFE,  communications  between,  privileged  from  disclo- 

sure,  III 
admissions  by,  140 
when  competent  as    witnesses  against  each  other  in  criminal  cases, 

320-322 

IDENTITY,  similar  facts  admissible  to  prove,  70 
opinions  of  witnesses  admissible  to  prove,  269 

INDUCEMENT.    See  CoirPEssioirs,  156, 158 

INFOEMATION  FOB  DETECTION  OF  CEIME,  evidence  as  to,  ex- 
eluded,  95 
scope  of  rule  excluding,  95 

INQUISITIONS,  admissibiUty  of,  231 
proof  of,  384 

INSANITY,  evidence  to  prove,  70,  256,  270 

INSPECTION,  definition  of,  2 
when  required  or  allowed,  2 

INTEBEST,  declarations  against,  167-174 

INTEBBOGATOBIES,  admissibility  of,  332 

JOINT  DEFENDANTS,  right  to  reply  when  some  call  witnesses,  and 
others  not,  19 
admissions  bv,  134 

JOINT  CONTBACTOES,  admissions  by,  133 

JUDGE,  functions  of,  with  respect  to  evidence,  3 
matters  determinable  by,  3 
refreshing  memory  of,  10 
examination  of  witnesses  by,  357 

JUDGMENTS— 

general  rules  as  to — 


(i|  conclusive  of  existence  as  distinguished  from  truth,  274 

(2)  conclusive  of  truth  in  favour  ofjudge,  275 

(3)  impeachable  on  certain  grounds,  276 


when  evidence  of  their  truth  between  parties,  privies,  and  strangers,  277 
judgments  in  rem,  279 

principle  of  conclusiveness,  280 

.  conflicting  judgments  in  rem,  280 
judgments  in  personam  as  affecting  parties  and  privies,  281 
effect  as  plea,  evidence,  or  stay,  282 
principle  of  conclusiveness,  283 
conditions  of  admissibility — 

(i)  same  parties  or  their  privies:  mutuality,  283 

(2)  same  subject-matter  and  object,  286 

(3)  whole  case,  287 

judgments  in  personam,  as  affecting  strangers  generally  inadmissible, 

295 
principle  of  exclusion,  295 
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exceptions  in  case  of  judgments  as  to— 
(i)  public  riffhts,  296 

!2)  tMUikruplcy,  administration  and  divorce,  296 
3)  judgments  when  operating  by  way  of  contract,  or  admission,  297 
of  judgments  and  juoicial  documents,  387-390 

JUDICIAL  DI8CLOSUEE8,  protected  on  grounds  of  public  policy,  95-97 
by  judge,  95 
arbitrators,  96 
barristers,  96 
grand  jurors,  97 
petty  jurors,  q6 

JUDICIAL  NOTICE,  defined,  2 

no  eyidenoe  required  of  facts  so  noticed,  6 

matters  of  which  notice  will  be  taken,  7-10 
(i)  the  law  and  customs  of  the  land,  7 
(2)  constitutional,  political  and  administratiYQ  matters,  8 
(3^  territorial  and  geographical  divisions,  8 

(4)  official  gazettes,  9 

(5)  official  seals  and  signatures,  9 

(6)  notorious  matters,  10 

refreshing  memory  of  judge  as  to  such  matters,  10 

JUBY,  functions  of,  with  regard  to  evidence,  3 
disclosures  by  grand  or  petty,  excluded,  96-97 

KNOWLEDGE  AND  NOTICE,  facts  relevant  to  prove,  63,  76 
constructive  notice,  64 

LANDLOED  AND  TENANT,  admissions  by,  140, 428 

LAW,  substantive  and  adjective,  defined,  i 

and  customs  of  the  land  judicially  noticed,  7 

LEADING  QUESTIONS,  generally  inadmissible  on  direct  or  re-examina- 
tion, 347 
when  allowed,  347-348 
in  cross-examination,  356 

LETTERS  OF  ADMINISTEATION,  admissibiUty  of,  300 
proof  of,  388 

LETTEES-PATENT,  proof  of,  381 

LIBEL,  when  plaintiff's  character  relevant  on  questions  of,  83 

reputation  admissible  to  prove  innuendoes  m,  255 

opmion  of  witnesses  as  to,  270 
LIEN,  when  production  of  documents  cannot  be  enforced  on  ground  of,  no 
LIS  MOTA.    See  Declabations  as  to  Public  Bights,  184 

Pedigsee,  197 

MALICE,  facts  relevant  to  prove,  65,  76 

MAPS,  published,  admissibUiiy  of,  251 

MABBIAGE,  evidence  and  presumptions  as  to,  50,  53,  255, 422 

VATEIMONIAL  COMMUNICATIONS  protected  from  disclosure,  iii 
principle  of  protection,  iii 
scope  of  rule,  iii 

MEANING  OF  WOBDS,  opinions  of  witnesses  as  to,  270 

extrinsic  evidence  admissible  to  explain  words  of  documents,  270 

MENTAL  AND  PHYSICAL  CONDITIONS,  declarations  as  to,  28 
facts  relevant  to  prove,  63 
(pinions  of  witnesses  as  to,  270 
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MODERN  POSSESSION,  proof  of,  51 

MOTIVE,  rdevant  to  oounect  party  with  act,  60 
siinilar  &ct8,  whether  admissible  to  proye,  'J^ 

m 

NEW  TBIALS,  when  granted  for  wrongful  admission  or  rejection  of  evi- 
dence, 4 
not  granted  for  erroneous  dedsion  as  to  stamp,  369 

NOMINAL  AND  BEAL  PASTIES,  admissions  by,  129 
NOTICE,  facts  relevant  to  prove,  63 
constructive  notice,  64 

NOTICE  TO  PBODUCE,  object,  service,  and  form  of,  377 
when  unnecessary — 

(a)  when  document  is  itself  a  notice,  378 

ih)  when  adversary  knows  he  is  charged  with  possession  of  docu- 
ment, 378 
(c)  when  adversary  admits  loss  of  document,  376 
id)  when  adversary  has  document  in  court,  378 
(e)  when  adversary  has  obtained  document  by  fraud,  378 
(j)  merchant  seamen  when  suing  masters,  378 

NOTORIOUS  FACTS,  judicially  noticed,  10 

NUMBEE  OF  WITNESSES,  357-358 
in  cases  of  high  treason,  357 
perjury,  358 
breach  of  promise,  358 
bastardy,  358 
settlement  of  paupers,  358 
under  Criminal  Law  Amendment  Act,  1885,  358 

Children's  Act,  1889,  358 
claims  to  property  of  deceased  persons,  358 

OATH  AND  AFFIBMATION,  322-326 
who  maj  take — 

behevers,  322 

atheists,  323 
form  of,  323 

who  ma^  administer,  324 
when  witnesses  need  not  be  sworn,  325,  326 

OBJECTIONS  TO  EVIDENCE,  4 

(a)  civil  cases — 

trials  by  judge  and  jury,  4 
trials  by  judge  alone,  4 

(b)  criminal  cases,  5 
to  depositions,  309,  331 

OFFICIAL  CERTIFICATES  AND  LICENCES,  admissibility  of,  238 
at  common  law,  238 
by  statute,  239 
OFFICIAL  GAZETTES,  proof  of,  by  judicial  notice,  9 

admissibility  of,  215 
OFFICIAL  SEALS  AND  SIGNATUBES,  when  judicially  noticed,  9 
OPINIONS,  generally  inadmissible,  254 
exceptions — 

reputation  as  to  certain  matters,  255 

opinions  of  experts,  255  ^  -,    1      j     -x- 

( i)  subjects  of  expert  testimony — science,  art,  trade,  handwntmg, 
foreign  law,  256 
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OVlNlOTSB—txmHnued. 

(2)  oompetenoj  and  credit  of  ezperta,  s6o 

(3)  scope  of  tli^  opinion,  hypothetical  auestiona,  261 

(4)  grounds  of  opinion,  corroboration,  illustration,  263 

(5)  reference  to  text-books,  price-lists,  &c.,  263 
opinions  of  non-experts  admissible  to  proye^ 

identity,  269 

handwriting,  269 

libel  and  nieanin|f  of  words,  269 

mental  and  physical  conditions,  370 

character,  271 

other  cases,  97Z 

OBAL  EVIDEKCE  {see  WiTirxss),  admissibility  of,  to  affect  documents,. 

392 
OBDEBS  IN  COUNCIL,  proof  of,  382 

OEIGINAL  EYIDENGE,  distinguished  from  hearsay,  117 

FABENTS,  exclusion  of  statements  by,  bastardising  ofBsprin^,  97 
principle  of  exclusion,  97 
scope  of  rule,  97 
presumption  as  to  adyancements  to  children,  418,  424 

PABUAMENTABY  JOUBNALS,  admissibiHty  of,  214 
proof  of,  384 

PABTIALITY,  may  be  proved  to  discredit  witness,  87 

PABTNEBS,  acts  of,  admissible  against  each  other,  41 
admissions  by,  133-137 

PEDIGBEE,  declarations  by  deceased  persons  as  to,  195 
reputation  as  to,  255 

PEBSONALTY,  admissibility  of  probates  of  wills  of,  300,  392 
proof  of  probates,  388 

PEBSONS  IN  AUTHOBITT.    See  Coftbbsiovb,  155 
PETTY  JUBOBS,  disclosures  by,  excluded,  96 

PHYSICAL  APTITUDE,  when  relevant,  70 

PLEADINGS,  admissions  by,  6,  X43 
admissibility  of,  304 
proof  of,  391 

POLITICAL  MATTEBS,  when  judicially  noticed,  8 

POSSESSION,  ancient,  how  proved,  50 
modem,  how  proved,  51 

PBEDECESSOBS  IN  TITLE,  admissions  by,  130 
PBESUMPTIONS  OF  LAW  AND  FACT,  definition,  2 
conclusive  presumptions  of  law,  420 

examples,  421 
rebuttable  presumptions  of  law,  421 
as  to  legitimacy,  422 
marriage,  422 
death,  423 
innocence,  423 
omnia  rith  esse  acta,  423 
documents,  424 
equitable  presumptions,  424 
presumptions  of  fact,  424 
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PEEVIOUS  CONDUCT,  when  relevant  to  connect  party  with  transaction, 
60 
to  explain  contracts,  408 

PEEVI9US  CONTEADICTOEY  STATEMENT  admissible  to  discredit 
witness,  86 

PREVIOUS  CONVICTION,  admissibility  of,  to  discredit  witness,  88 
proofof,  241,  389-390 

PREVIOUS  EXISTENCE  OF  FACTS,  when  relevant,  48 

PEEVIOUS  SIMILAR  STATEMENTS,  when  sdmissible  to  corroborate 
witness,  85 

PRICE-LISTS,  admissible  to  refresh  memory,  263 

PRIMARY  EVIDENCE  OF  DOCUMENTS,  359-561 
definition,  359 
forms  of — 

(a)  production  of  original  document,  359 

(6)  admissions,  360 

(0)  copies  made  under  public  authority,  360 

PRIVILEGE,  facts  excluded  by,  99-116 
(i)  professional  confidence,  loo-iio 

(2)  title-deeds,  lien,  iio-iii 

(3)  matrimonial  communications,  iii 

(4)  criminating  Questions,  111-1T5 

(5)  admissions  of  adultery  in  divorce  cases,  115-116 

PROBATES,  admissibiUty  of,  300 
proof  of,  388 

PROCESS.    fif«6  WiTHBSS,  311 

PROCLAMATIONS,  admissibiUty  of,  213 
proof  of,  382,  384 

PROFESSIONAL  CONFIDENCES,  generally  privileged,  loo-iio 
principle  of  protection,  loo 
(a)  the  retainer,  100 
(6)  scope  of  emj^loyment,  loi 
ic)  oonoimunications  must  be  necessary  and  confidential,  102 

(d)  joint  interest  or  retainer,  107 

(e)  duration  of  privilege  and  waiver,  109 
(/)  privilege  confined  to  legal  advisers,  109 

PROOF,  definition  of,  i 

effected  by  (i)  evidence,  (2)  presumptions,  (3)  judicial  notice,  and  (4) 

inspection,  i 
rules  of,  same  in  civil  and  criminal  cases,  3 
burden  of,  14-17 
of  documents,  359-380 
by  primary  evidence,  359-361 

execution  and  attestation,  361-372 
by  secondary  evidence,  372-380 
of  particular  documents-^ 

public,  381-387 

judicial,  387-392 

private,  392-393 

PROPER  CUSTODY  OF  DOCUMENTS,  370 
PROTECTION  OF  WITNESSES.    See  WiTifBSS,  318 
PUBLIC  AUTHORITY,  inquisitions  and  surveys  under,  232 
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PUBLIC  AND  GENERAL  EIGHTS— 

declarations  by  deceased  persons  as  to,  183 
reputation  as  to,  255 
judgments  as  to,  296 

PUBLIC  DOCUMENTS— 

admissibility  of  statements  in,  213-253 
principle  ox  admissibility,  213 

(i)  statutes,  State  papers  and  gazettes,  213-216 

(2)  public  registers,  217-230 

(3)  public  inquisitions,  surveys,  &c.,  231-237 

(4)  official  certificates  and  licences,  238-244 

(5)  corporation,  company,  and  bankers'  books,  245-250 

(6)  published  histories,  maps  and  tables,  251-253 
proof  of,  381 

statutes,  public  and  priyate,  381 

treaties,  charters,  letters-patent,  &c.,  381,  384 

proclamations  and  Orders  in  Council,  382 

parliamentary  journals,  384 

general  records  of  realm,  384 

public  registers,  inquisitions  and  sury^s,  384-386 

certificates,  384,  387 

corporation  and  bankers'  books,  384,  386-387 

PUBLIC  INQUISITIONS,  SUEVEYS,  &c.,  231 
admissibility  of,  231 

(i)  public  authority,  232 

(2)  public  matter  or  purpose,  232 

(3)  excess  of  jurisdiction;  irregularity;  interest,  232 
proof  of,  384 

PUBLIC  POLICY,  facts  excluded  by,  93-8 
(i)  affairs  of  State,  93-95 
^2)  information  for  the  detection  of  crime,  95 

(3)  judicial  disclosures,  95-97 

(4)  statements  by  parents  bastardising  offspring,  97-98 

PUBLIC  EEGISTEES,  admissibility  of,  121 
(i)  public  authority  and  benefit,  217 
parish  registers,  217 
non-parochia],  217 
colonial,  218 
foreign,  2t8 

(2)  proper  officer;  promptness,  208 

(3)  originality  ;  errors;  interest,  219 

(4)  of  what  facts  registers  are  evidence,  220 
proof  of,  384 

PU!BLISHED  histories,  admissibility  of,  251 

REALTY,  proof  of  wills  of,  by  probate,  301,  392 
by  attesting  witnesses,  392 

REBUTTING  EVIDENCE,  rules  as  to,  18 

RE-CALLING  WITNESSES,  when  allowable,  357 

RECOGNIZANCE,  binding  witness  by,  312,  317 

RECORDS  OF  THE  REALM,  proof  of,  384 

RECOVERIES,  fines  and,  proof  of,  391 

RECRIMINATION.  91,  356 
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BE-E8TABIISHIirQ  CEEDIT  OP  WITNESS  90,  356 
EE.BZAMINATION  OF  WITNESSES,  rale.  «  lo,  357 
KEFEEEE,adniiBaion»l)j,  138,  144 
EEFEESHIMG  MEMOET  of  judae  10 
ofrapertB,  263 
of  witness,  prmriple  of,  348 

what  documents  ■dmisribU  for,  349 
contomporaaeouaneM,  351 

production  of  documeoto  used  for,  and  oroM-eiuniiuitioa  «a  to,  351 
EEGISTEE8.     8»  Public  Esoistkbb. 
EEGISTEATION  OP  DOCDMENTS,  proof  of,  369 
EELE74NCY,  legal  and  logical,  distinguished  and  defined,  ai 
EELEVANT  FACTS.    SeeFiCis 
EEP0ET8,  pablic,  admiadbility  of,  231 
judicial,  304 

BEPUTATIOB,  generally  inadmissible  to  prore  fecH.  aw 
Bicsptions— 

(i)  public  and  jfenerel  rights,  355 
(3)  pedigree,  255 

(3)  mamage,  355 

(4)  libel,  255 
EEPCTATIOK    FOR    DNTEUTHFULITESS, 

EETAIITEE,  proof  of  solidior's,  100,  107 
EEVOCATION  OF  WILL,  declarations  by  testa 

aog 
BSS  6E8TM,  definition  of  term,  24 

what  facts  sdiniseible  as  part  c^,  34-29 

constituent  facta,  24 

Bccompanyine  facta,  25 

deelarationa  accompanying  acts,  35 

as  to  mental  and  physical  oondiliODi,  28 
BES  ISTBR  ALTOa  ACTA,  68,  296,  306 
EIGHT  TO  BEGIN,  rules  lo  dBlemime,  17 
BIGHT  TO  EEPLY— 

(o)  when  01 

when  tt         .   ,.._.  _ 

(b)  when  opponent  calls  nc 
BOYAI  PB0CLAMATI0N8,  admisribiUty  of,  213,  382,  384 
SEALItfG,  proof  of,  361 

SEALS,  OFFICIAL,  when  judioiBlly  aotiflsd,  9 
SECONDAET  EVIDENCE,  373-380 

(A)  copies — 
(i)    OoTenunent  printora'  oopiw,  37a 
{2)  „  Gazette  atmas,  372 

(3)    copies  sealed  by  (breign  States,  372 
I4)    exemplifications,  37a 
(5)    office  copies,  372 
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(6)  certified  copies,  373 

(7)  entries  in  registers,  373 

(8)  examined  copies,  373 

(9)  counterparts,  drafts,  abstoracts,  374 
(to)  machine  and  printed  copies,  374 

(B)  oral  evidence,  ^74 

(C)  statements  of  deceased  persons,  375 
Dbgbbeb  of — 

copies  of  copies,  375 
cases  in  which  secondiury  evidence  admissible,  376 
(i)  when  original  is  a  public  document,  376 
(3)  when  original  is  in  possession  of  adversary,  376 
notice  to  produce,  377 
when  notice  is  unnecessary,  378 

(3)  when  original  is  in  possession  of  a  stranger,  379 

(4)  when  original  has  been  destroyed  or  lost,  379^ 

(5)  whm  production  of  original  is  physically  impossible  or  highly 

inconvenient,  380 

(6)  in  interlocutory  proceedings,  380 

SEBVICE  OF  PBOCESS :  subpcena,  summons,  314 
attendance  waives  irregularity  of,  314 

SCIENCE,  opinions  of  experts  as  to,  256 

8HEBIFF  AND  UNDER-SHEEIFF,  admissions  by,  146 

SHIPOWNEBS  AND  SHIP'S  OFFICEBS,  admissions  by,  144 

SHOPMAN  AND  TBADEB,  admissions  by,  140 

SIGNATUBE,  proof  of,  361 

SIGNATUBES,  OFFICIAL,  when  judicially  noticed,  9 

SIMILAB  FACTS,  generally  inadmissible  as  direct  evidence,  69 
grounds  of  exclusion,  70 
exceptions — 

insanitv,  70 

physicsl  aptitude  and  personal  identity,  70 

agency,  71 

title,  71 

manorial  and  trade  customs,  71 

propensities  of  animals,  71 

physical  and  mechanical  agencies,  71 
when  indirectly  relevant — 

knowledge,  76 

intention  or  accident, 

fraud  or  malice,  76 

motive,  jj 

alibi,  jj 

to  affect  witnesses  and  documents,  77 

SOLICITOE  AND  CLIENT,  admissions  by,  141 
SPEECH  FEOM  THE  THBONE,  admissibUity  of,  213 
STAMPS,  rules  as  to,  368 

STAND AEDS  OF  COMPABISON,  admissibility  of,  to  prove  conduct  and 
handwriting,  48 

STATEMENTS  BY  DECEASED  PEBSONS,  165 
(i)  declaration  against  interest,  165 

(2)  „  in  course  of  duty,  165 

(3)  „  as  to  public  rights,  165 
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STATEMENTS  BY  DECEASED  TEBBONB'-eontinued, 
(4)  declaration  as  to  pedigree,  165 

(4)  »  of  deceased  in  cases  of  homicide,  165    > 

(5)  »  by  testators  as  to  their  wills,  165 

STATEMENTS  IN  PRESENCE  OP  PARTY,  147 
principle  of  admission,  147 
when  statements  replied  to,  147 
when  statements  not  replied  to,  148 

STATEMENTS  IN  PUBLIC  DOCUMENTS,  213-253 

STATES  OF  MIND,  declarations  as  to,  28 
facts  relevant  to  prove,  63 
knowledge  and  notice,  63 
good  and  bad  faith,  64 
&aad,  65 
malice,  65 

STATUTES,  admissibility  of,  213 
public  statutes,  213 
private  statutes,  214 
proof  of,  386 

SUBPOENA,  rules  as  to.    See  WitvebsbB)  311 

SUBSEQUENT  CONDUCT,  admissibilitj  of,  to  connect  party  with  trans- 
action, 60 

SUMMONS,  rules  as  to.    See  Witistesb 

SUPEBIOE  COURTS,  proof  of  judgmente  &c.  of,  387 

SUBETY,  admissions  by  principal  when  evidence  against,  134 

SUEVEY,  public,  admissibility  of,  231-235 
proof  of,  384 

TABLES,  mathematical,  admissibility  of,  252 

TENANT,  admissions  by,  when  evidence  against  landlord,  140 
when  estopped  from  disputing  landlord's  title,  428 

TENDEE  OF  EXPENSES  TO  WITNESS,  315 
TEEEITOEIAL  DIVISIONS,  judicially  noticed,  8 
TEXT-BOOKS,  when  experts  may  refer  to,  263 
TITLE,  acts  of  ownership,  when  admissible  to  prove,  50 
similar  facts  when  admissible  to  prove,  71 

TITLE-DEEDS,  privilege  as  to,  no 

TEADE,  CUSTOM  OF,  when  provable  to  affect  contracts,  47,  405,  408 
when  evidence  of  similar  customs  admissible  to  prove,  71 
opinions  of  experts  to  prove,  256 

TEADEE  AND  SHOPMAN,  admissions  by,  140 

TEEATIES,  proof  of,  381 

TREATMENT,  acts  of,  by  parties  and  strangers  generally  irrelevant,  2 

TEIAL,  NEW,  when  granted  for  admission  or  rejection  of  evidence,  4 
not  granted  for  erroneous  decision  as  to  stamp,  369 

UNDEE-SHEEIFF,  admissions  by,  146 
UNWILLING  DEPONENT,  practice  as  to,  330 
USAGE,  when  admissible  to  affect  documents,  47,  405,  408 

VARIANCE  Af^D  AMENDMENT,  rules  as  to,  11 
in  civil  cases,  11 
,  in  criminal  cases,  la 
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DICTS,  admiMibiUty  of,  302 
roof  of,  302, 390 

E,  admiBsions  of,  when  evidence  against 
rli^n  oompet^sit  witness  against  husband. 

L,  declarations  by  testators  as  to,  209 
roof  of,  367,  392.    See  PaoBA.TB8 
Iterations  in,  367 

NESS, 

,t  tendance  of,  311 
Pbocbbb — 

subpoena,  311 
recognizance,  312 
summons,  312 
witnesses  in  prison,  313 
out  of  jurisdiction,  313 
Sbbyicb  op  peocbbb — 
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